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In this “2015 Year in Review” 
report, we discuss some 
of the more noteworthy 
developments and trends in 
insurance industry transactions 
over the past year in North 
America, Bermuda, Europe, 
Asia and Latin America, with 
particular focus on mergers and 
acquisitions, corporate finance, 
and the insurance-linked 
securities and convergence 
markets.  

We also examine certain 
regulatory and tax 
developments that are 
impacting transactions in  
the industry.
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Life Sector

North America and Bermuda 

Overview

The number of announced life insurance M&A transactions 
involving U.S.- or Bermuda-based targets was on the rise in 
2015 after falling in each of the prior two years. According 
to SNL Financial, the overall deal value similarly increased, 
from an estimated $8 billion in 2014 to $13 billion in 2015, with 
three life insurance acquisitions by Asia-based acquirers 
each valued in excess of $1.5 billion. 

The dominant trend in U.S. life M&A in 2015 was continued 
acquisitions by Japan- and China-based acquirers. Life 
reinsurance M&A was less active than in 2014, although 
several major in-force life block sales were announced. 
Private-equity backed life and annuity acquirers were again 
relatively quiet in 2015 compared to previous years, although 
one new entrant announced two U.S. deals in 2015. The 
year started off with Genworth launching the intended sale 
of its U.S. life and annuity business, but that deal ended up 
being pulled later in the year. We start 2016 with a major 
announcement in January by MetLife of its plans to pursue 
the separation of a substantial portion of its U.S. retail life 
business in an IPO, spin-off or sale. 

Major Acquisitions by Japanese and Chinese 
Acquirers 

As was the case in the property and casualty sector, 2015 saw 
major activity in the life sector from Japan- and China-based 
buyers. Tokyo-based Meiji Yasuda Life Insurance Company 
announced its agreement in July to acquire StanCorp 
Financial Group Inc. for $5 billion. Meiji Yasuda, the oldest 
and third largest life insurance company in Japan, also holds 
the largest share of group insurance in the Japanese market. 
Meiji Yasuda’s acquisition marked the second major U.S. life 
acquisition by a Japanese life insurer following on the heels 
of Dai-ichi Life’s acquisition of Protective Life announced in 
2014 and completed in February 2015.

One month after Meiji Yasuda’s announcement, Sumitomo 
Life Insurance Company, an Osaka-based company, 
announced its agreement to acquire Symetra Financial 
Corporation from a seller group that included Berkshire 
Hathaway Inc. and White Mountains. The deal, valued at  

$3.8 billion, serves as a means for Sumitomo Life to expand 
the size of its overseas revenues as it, like other Japanese life 
insurers, faces stagnant life sales in Japan.  

In  November 2015, Beijing-based Anbang Insurance Group 
Co., Ltd. announced that one of its subsidiaries would be 
acquiring Fidelity & Guaranty Life from HRG Group, Inc.  
The transaction, valued at $1.6 billion, will make Anbang 
one of the largest insurers by market share in fixed annuity 
products in the U.S. In the cash deal, Anbang agreed to pay 
a 29% premium over the F&G stock price prior to the deal 
announcement. This is the first time a Chinese enterprise 
has acquired a U.S. life insurance company.

Acquisition of Closed Blocks

The life reinsurance market was fairly active in 2015 with 
acquisitions of in-force blocks of life insurance, particularly 
as life reinsurers searched for growth opportunities to 
replace the declining rate of cessions of traditional life 
reinsurance resulting from declining life insurance sales. 
RGA was again an active acquirer with two announced 
deals. RGA announced the acquisition of a $90 billion 
block of in-force life insurance from Voya Financial with 
approximately 155,000 policies as well as an agreement to 
reinsure approximately $22 billion of U.S. term life insurance 
in-force on approximately 290,000 policies from XL 
Group. Protective Life agreed to acquire certain blocks of 
Genworth’s life and annuity business with an announced 
deal value of $661 million, as Genworth pulled back from 
selling its entire U.S. life and annuity business.  

Private Equity-backed Acquirers 

Although private-equity backed life and annuity acquirers 
were relatively quiet in 2015 compared to a few years 
ago, one new entrant arrived on the scene in 2015 and 
announced two U.S. deals. Nassau Reinsurance Group 
Holdings announced its agreement to acquire Phoenix 
Companies in September for $217 million and its plan to 
infuse an additional $100 million in capital, take the Phoenix 
Companies private and turn it into Nassau’s U.S. platform. 
Nassau also announced its acquisition of the traditional 
insurance business of Universal American Corp. for $67 
million in October.

Mergers and Acquisitions
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MetLife to Divest Its U.S. Retail Life Business

In January 2016, MetLife announced its plans to divest 
the majority of its U.S. retail life and annuity business 
indicating that it is “evaluating structural alternatives for 
such a separation, including a public offering of shares in 
an independent, publicly traded company, a spin-off, or a 
sale.” The divestment would include MetLife’s individual life, 
annuity and personal lines property and casualty business 
and comprise over $240 billion in total assets. Among the 
reasons for the potential divestment indicated by MetLife 
was the current regulatory environment and its designation 
by the federal government as a non-bank Systemically 
Important Financial Institution (SIFI). MetLife’s CEO noted 
in the announcement of the divestiture that “currently, U.S. 
Retail is part of a SIFI and risks higher capital requirements 
that could put it at a significant competitive disadvantage. 
Even though we are appealing our SIFI designation in 
court and do not believe any part of MetLife is systemic, 
this risk of increased capital requirements contributed 
to our decision to pursue the separation of the business.” 
The announcement also keeps MetLife a step ahead of 
any activist investors like those who have been openly 
pressuring AIG to break up its core businesses into more 
focused units.  It remains to be seen whether other large 
publicly-traded and diversified life insurers consider  
similar restructurings.

Health Insurance Mergers

Mid-summer 2015 brought two historic merger 
announcements in the health insurance market.  In early 
July, Aetna announced its agreement to acquire Humana in 
a cash and stock deal worth $37 billion.  When announced it 
was the largest health industry merger in history combining 
the number three and number four companies in terms of 
revenue.  Market dynamics resulting from the Affordable 
Care Act and the need to achieve further economies of 
scale were cited as motivating factors. The companies 
anticipate over $1.2 billion in annual “synergies.” Three weeks 
later, Anthem made history by announcing its agreement 
to acquire Cigna in a cash and stock deal worth $54 billion, 
laying claim to the largest insurance deal.  Both transactions 
are expected to close later this year and face federal 
antitrust and state insurance regulatory scrutiny, as the top 
five health insurance companies will now be   
reduced to three.

Europe

Low investment returns continued to be a key challenge to 
the European-based (re)insurance industry, particularly 
the life sector.  The low, or in some cases negative, interest 
rate environment across Europe looks likely to continue 
at least in the short- to medium-term. This contrasts with 
the recent tightening of monetary policy by the Federal 
Reserve in the U.S., which last December implemented the 
first rate increase in almost a decade. While the Bank of 
England is likely to follow suit sooner than the European 
Central Bank, we could see a divergence of fiscal strategy 
by Western central banks. Coupled with the long overdue 
implementation of Solvency II at the beginning of 2016, such 
macroeconomic trends may impact the European M&A 
market over the coming year. 

In the UK, 2015 saw the completion of one of the largest 
deals in recent years – the takeover of Friends Life by Aviva, 
which created a combined group valued at £5.2 billion.  No 
other similar-sized deals were completed this past year, but 
some commentators have speculated that private equity 
firms are poised to increase their exposure to this sector 
of the market. One example was the sale of the Lloyds Bank 
subsidiary, Clerical Medical’s international business, based in 
the Isle of Man, to a Royal London acquisition vehicle backed 
by private equity. The deal extends to some 24,000 policies 
and more than £5 billion of assets under management.

An unexpected reform of the UK pensions rules announced 
by the Chancellor in the 2014 Budget sent shock waves 
through the annuity provider market. The UK government 
has relaxed provisions around the compulsory purchase of 
annuities, allowing pensioners much greater freedom over 
how they invest lump sums to secure income and manage 
capital withdrawals. According to a report produced by the 
Association of British Insurers, the UK Chancellor’s reforms 
had an immediate impact on sales of individual annuities, 
which dropped by 42% against the prior year. This change 
was a key driver behind the merger of Just Retirement 
Group and Partnership Assurance Group to create a £1.8 
billion combined entity. There was also a capital raise to 
strengthen the combined balance sheet ahead of Solvency 
II implementation, which we discuss in the “Equity Capital 
Markets – Europe” section.

Looking ahead, we expect European life insurers to 
continue to seek opportunities beyond their domestic low 
growth mature markets towards emerging economies that 
can provide a growing customer base. One such recent 
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development in India may generate interest in cross border 
tie-ups. The Indian government has raised the Foreign Direct 
Investment limit for the insurance sector from 26% to 49% 
as part of economic reforms to liberalize certain markets. 
Investment from overseas inbound to Europe saw Fairfax 
enter into an agreement at the tail end of the year with 
Greece’s Eurobank Ergasias to acquire 80% of Eurolife ERB 
Insurance Group for €316 million. It is likely that this deal 
reflects the weakness of the Greek banking system with EU 
bailout fund conditions requiring divestiture of non-core 
businesses, as has been seen elsewhere in Europe since the 
financial crisis.

Asia

Japan

Japan’s life insurance market is the world’s second largest. 
Although it has been profitable and stable over the years, 
it faces weak growth prospects due to a rapidly aging 
population. This has spurred several Japanese life insurers 
to invest overseas, including those involving U.S. targets 
described above. 

In May 2015, Nippon Life Insurance Co. announced its 
agreement to a 20% stake in Indonesia’s Sequis Life (a 
middle-size life insurer) for $423.9 million.

In contrast to the outbound deals, Nippon Life announced 
its plan to acquire a 66.67% to 80% stake in Mitsui Life 
Insurance Company Ltd. in the latter half of 2015. Nippon 
Life intends to pay ¥300-400 billion (U.S.$2.5 – 3.3 billion) to 
acquire an 80% stake in Mitsui Life. This would be one of the 
biggest deals in Japan. Tokyo-based Mitsui Life sells casualty 
insurance, group pension plans and annuities. By acquiring 
Mitsui Life, Nippon Life expects to regain its position as 
Japan’s biggest earner of insurance premium income. This 
deal will put it ahead of Dai-ichi Life Insurance (who was the 
biggest earner in 2014.) Bloomberg reported that Nippon 
Life’s three-year business plan released in March 2015 
includes plans to spend as much as ¥500 billion (U.S.$4.3 
billion) on acquisitions, including overseas insurers and  
asset managers.

China

Transactions involving Chinese entities have increased over 
the past two years.  Like Japanese insurers, there has been a 
strong trend of Chinese insurers looking to   
invest internationally. 

Anbang Insurance Group Co., Ltd. (one of the largest 
insurers in China) has been investing and acquiring 
overseas fairly aggressively as noted above with respect to 
its acquisition of F&G Life in the U.S. In June 2015, Anbang 
also agreed to buy 63% of Tong Yang Life Insurance in 
South Korea for $1.06 billion, the biggest single transaction 
between China and South Korea. I n July 2015, Anbang 
completed the acquisition of Dutch insurer VIVAT. This is the 
first time a Chinese enterprise has entered into the Dutch 
insurance market. 

Other Chinese financial institutions are establishing 
their position in the global insurance market by actively 
seeking acquisition of overseas assets. In June 2015, 
Chinese conglomerate Fosun International announced the 
acquisition of a 52% stake in Phoenix Holdings of Israel for 
$450 million. Fosun International is China’s largest private 
equity group with a focus on overseas markets, including 
both the life and property-casualty sectors. Bank of China 
Insurance Co. Ltd. agreed to acquire a 51% stake in Samsung 
Air China Life Insurance Co. Ltd. for a consideration of RMB 
1.28 billion (U.S.$200.4 million). In October 2015, Baotou 
Huazi Industry Co. Ltd. stated its plans to acquire a 51% 
stake in Huaxia Life Insurance Corporation Ltd. for a cash 
consideration of RMB 31.68 billion (U.S.$4.9 billion), which 
furthers the goal of transforming Baotou Huazi Industry Co. 
Ltd. into a listed company operating primarily in the sugar-
making and insurance businesses.

Southeast Asia

China’s JD Capital, also known as Beijing Tongchuang 
Jiuding Investment Management Co., will pay HK$10.7 billion 
(U.S.$1.38 billion) for the local life insurance business of 
Brussels-based Ageas in Hong Kong. With this acquisition 
announced in late August 2015, JD Capital will enrich its 
financial services portfolio while Ageas’s CEO has said 
that the sale is in line with its strategy to target other Asian 
countries such as Malaysia, China, Thailand, India, the 
Philippines and Vietnam.

In May 2015, Thai Life Insurance Public Co. Ltd., a Thai 
provider of life, non-life, health and other insurance 
products, acquired an additional 50% stake in Thai Cardif 
Life Assurance Co., Ltd., a Thai life insurer, from BNP Paribas 
Cardif. With this additional 50% stake, Thai Life Insurance 
now owns 100% of Thai Cardif Life Assurance.

Mergers and Acquisitions | Life
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Property-Casualty Sector

North America and Bermuda 

Overview

The number of announced property and casualty insurance 
M&A transactions involving U.S.- or Bermuda-based targets 
in 2015 was down for the fourth straight year, falling from 
49 to 41, according to SNL Financial. The overall deal value 
on announced transactions, however, was up significantly 
from approximately $12 billion in 2014 to $48 billion in 2015 in 
large part as a result of the $29.5 billion merger between ACE 
Limited and Chubb Corporation. Where 2014 was largely 
characterized by small- and medium-sized transactions, 
with more than two-thirds of all announced deals valued 
at or below $200 million, 2015 saw the announcement of a 
number of very large transactions as buyers are increasingly 
seeking scale, diversification and/or market access. 

Deals involving Bermuda-headquartered insurance and 
reinsurance groups was a major trend in 2015, kicking off 
with the January 2015 announcements of XL Group’s $4.2 
billion acquisition of Bermuda-based Catlin Group and the 
announcement of an agreement for the amalgamation 
of two major Bermuda-based groups, Axis Capital and 
PartnerRe (later trumped by Exor’s bid to acquire and take 
private PartnerRe, as noted below). The theme continued 
with deals involving Endurance Specialty Holdings acquiring 
Montpelier Re Holdings and Fosun’s acquisition of the 
remaining 80% stake in Bermuda-based Ironshore Inc. that it 
did not already own.

Strategic Consolidation

Prior to 2015, market observers would not consider a large 
brand-name insurer with a strong competitive position and 
history of consistent profitability to be a likely acquisition 
target. In July, the insurance M&A landscape changed with 
the announcement of the $29.5 billion acquisition of the 
Chubb Corporation by ACE Limited (an insurance “merger 
of giants”), the largest deal of the year in the property 
and casualty sector. The cash and stock deal will create 
the world’s largest publicly traded property and casualty 
insurance company. Chubb shareholder’s will receive a 30% 
premium to Chubb’s closing price pre-announcement. In 
addition, the transaction is projected to save the combined 
company, operating under the Chubb name, $650 million 
pre-tax annually by 2018.  

Another transformative transaction was the acquisition by 
XL Group plc of Catlin Group Limited. The deal, valued at 
$4.2 billion, creates a leading global specialty and property 
catastrophe insurance and reinsurance company with 
a combined value of more than $12 billion. XL CEO Mike 
McGavick described the acquisition as an “offensive” 
maneuver, setting XL up to better compete for the business 
of buyers and brokers who are increasingly seeking out 
larger insurers with a broader range of offerings.  He further 
elaborated, “the combination will add immediate scale in 
specialty insurance … and creates a top 10 reinsurer with 
expanded alternative capital capabilities.”

Non-U.S. Players Continue to be Active Acquirers 
and Bermuda Remains Hot Spot of Activity

2015 saw increased activity from foreign buyers, particularly 
those based in Asia. Tokio Marine Holdings, Inc., which has 
been very active in the U.S. M&A space over the past several 
years, completed its $7.5 billion acquisition of HCC Insurance 
Holdings, Inc., a specialty insurer headquartered in Houston, 
Texas, in October 2015. The acquisition of HCC, coupled with 
Tokio Marine’s $37.1 million acquisition of SPARTA Specialty 
Insurance Company, signifies Tokyo Marine’s continued 
push to expand its status as a global insurer with a diversified 
portfolio of specialty insurance franchises. The deals are the 
latest in a string of acquisitions aimed at expanding Tokio 
Marine’s business in the U.S., following its 2008 acquisition 
of the Philadelphia Insurance Companies and the Delphi 
Financial Group in 2012.

In July 2015, an affiliate of China Minsheng Investment Corp. 
Ltd., a Shanghai-based firm, entered into an agreement 
to acquire Sirius International Insurance Group, Ltd. from 
White Mountains Insurance Group, Ltd. for $2.2 billion. The 
transaction is indicative of a recent push by international 
firms to expand in the Bermuda reinsurance market. Similar 
2015 transactions include Fosun International Holdings 
Ltd.’s acquisition of the remaining 80% stake in Ironshore 
Inc. that it did not own, valued at approximately $1.8 billion, 
Endurance Specialty Holdings $1.4 billion acquisition of 
Montpelier Re Holdings and the PartnerRe takeover bid by 
Exor SpA (described below).
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A transaction that involved both a foreign buyer and 
the sale of a Bermuda reinsurer was the acquisition of 
PartnerRe Ltd. by Exor SpA, an Italian-based holding 
company controlled by the Agnelli family. This was one 
of the more high-profile and contentious insurance 
M&A deals of the year. The deal was the culmination of 
a bidding war for PartnerRe that began in January 2015 
with PartnerRe entering into a merger agreement with 
AXIS Capital Holdings Ltd., another Bermuda-based 
global insurance and reinsurance group. In pursuit of the 
acquisition, Exor improved its cash bid several times over 
the course of the year. Ultimately, Exor’s bid succeeded 
and PartnerRe paid a $315 million termination fee to exit 
the AXIS deal. Under the terms of the deal with Exor, 
PartnerRe shareholders will receive $137.50 per share in 
cash and a pre-closing dividend of $3, valuing the deal at an 
estimated $6.9 billion.   

Specialty Acquisitions

2015 was a year in which larger insurers focused on 
the acquisition of specialty insurers as a way of gaining 
direct customer access. In addition to the high-profile 
HCC and Catlin acquisitions, many smaller acquisitions 
of specialty insurers were announced or consummated 
during the year, including XL Group plc’s acquisition of 
Allied International Holdings, Inc., a leading insurer of 
the outdoor entertainment industry in the U.S. Frequent 
acquirer AmTrust Financial was active again in 2015, 
announcing the acquisition of Warranty Solutions from 
Wells Fargo for $152 million and Texas-based Republic 
Companies Inc. for $233 million. Another regular acquirer, 
the Enstar Group, reported two acquisitions of runoff 
books of workers’ compensation and occupational 
accident business, one from Voya Financial and one from 
Sun Life. Heritage Insurance, the Florida-based property 
insurer that went public in 2014, agreed to acquire Zephyr 
Insurance, which specializes in wind damage policies 
in Hawaii, for $120 million. The deal is consistent with 
Heritage’s strategy to look for growth opportunities 
outside of Florida.

Europe

Overview

As of late January 2016, parts of the UK continue to deal 
with some of the costliest and most extensive flooding 
on record, with some early estimates putting losses at 
between £2-£2.5 billion. However, at a global level, 2015 
insured catastrophe losses were once again down from 
the prior year at $27 billion and the lowest since 2009, 
according to a recent Munich Re report. Consequently, 
the soft market across many lines of business continues. 
Combined with low investment returns and the search 
for growth, it is no surprise that M&A activity across 
the sector hit the headlines. From the UK and European 
perspective, volumes and values of deals were less than 
in other regions, in particular the U.S. However, the multi-
jurisdictional nature of many of the U.S. or Bermuda deals 
brought with them some UK elements, as we discuss in 
more detail below.

UK-listed insurer RSA continued with its divestiture of 
non-core businesses during the year, publicly restating 
its strategy of focusing on its markets in the UK, Ireland, 
Scandinavia and Canada. The largest of the disposals was 
the £403 million sale of RSA Latin America to Colombia’s 
Grupo Sura which is expected to be completed this year. 
RSA also exited the Russian market, completed the sale 
of its Italian and Chinese businesses to ITAS Mutua and 
Swiss Re, respectively, and in July completed the sale of its 
Indian operations to Sundaram Finance Limited for  
£46 million.

While the disposals program has realized some £1.2 
billion in proceeds, the main M&A event of the year for 
RSA was its attempted takeover by Zurich in what would 
have been the largest UK insurance deal in 15 years. At 
an agreed price per share of 550p, the deal valued RSA 
at £5.6 billion. The story began in late July with market 
speculation prompting Zurich to confirm to the market 
that it was evaluating a possible offer for RSA. Under UK 
Takeover Code rules the clock began to tick and Zurich 
then had 4 weeks in which to either announce a firm 
intention to make an offer or walk away and be restricted 
from making a further offer for 6 months. These rules 
are designed to prevent a target remaining in play to the 
detriment of the performance of the underlying business 
and ultimately target shareholder value. Interestingly, on 
the deadline date, Zurich made a possible offer at 550p 
per share conditional on a 4-week extension to allow 

Mergers and Acquisitions
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for ongoing diligence. As the revised deadline approached 
the market was taken by surprise by a carefully drafted 
yet brief announcement on September 21 that Zurich was 
terminating discussions as a result of deterioration in the 
trading performance of its own general insurance business. 
This failed takeover attempt is a reminder that under UK 
Takeover Code rules the ability to conduct effective and 
timely diligence on a target can be critical to a bidder’s 
chances of success.

Elsewhere in the UK public M&A sphere, insurance services 
and outsourcer Xchanging plc found itself at the center 
of a bidding war between Capita, Computer Sciences 
Corporation (“CSC”) and Ebix. Capita kick-started the 
process with a 160p per share recommended offer in 
October, followed by CSC’s 190p per share offer on 
December 9. Once the Xchanging directors had withdrawn 
their support of the Capita bid, it soon became clear Capita 
would drop out in the absence of a higher competing offer. 
The UK Takeover Panel imposed a February 6 deadline 
on Ebix to make a formal offer. Ebix did not present an 
alternative offer by the deadline; thus, CSC is now the sole 
bidder for Xchanging.

In the specialist managing general agent (“MGA”) sector, 
there has been increasing amounts of activity.  While the 
deal values are understandably on a smaller scale, some 
deals stand out as indicators of the growth and interest in 
certain business lines. One such example is the transaction 
liability and representation and warranty insurance arena 
where Ryan Specialty Group (“RSG”) swooped in to acquire 
UK-based MGA Hunter George and Partners. The deal sees 
the management team remain in place and gives RSG a good 
entry point to this rapidly expanding specialty market.

Brokerage

2015 was another active year of consolidation in the 
broking sector of the market, with Willis seeing its fair 
share of headlines on both sides of the Atlantic. First, 
Willis completed its $392 million deal to acquire 85% of 
London-based wholesale broker, Miller, with the emphasis 
very much on Willis becoming a partner with existing 
Miller stakeholders. Miller’s existing partnership structure 
is maintained and this may reflect a wish to retain key 
producers going forward, which has always been an 
integration challenge for merged businesses. Not long after 
the deal completed, Willis sold a strategic stake to U.S. retail 
and wholesale broker BB&T. Once again, this partnership 

brought a new player to the Lloyd’s market and reaffirmed 
its importance to the wider industry.

Of course, the Willis deal that received much greater media 
attention was the recent completion in the first week of 
January 2016 of the merger with Towers Watson to create 
Willis Towers Watson, an $18 billion combined entity. Willis 
retains its NYSE listing and Irish domicile. In the end the all-
stock merger required an extension to allow certain aspects 
to be renegotiated and sweetened in favor of Towers 
Watson shareholders whom it had been argued were diluted 
on its original terms based on market valuations at that 
time. Willis was also busy expanding its reach in Continental 
Europe with the announcement at the tail end of 2015 that 
it had completed the purchase of the remaining 70% of 
French broker, Gras Savoye.

Consolidation among the remaining middle-market 
independents remains likely, particularly those with a 
Lloyd’s platform. Private equity investors continue to show 
interest in the sector following in the footsteps of the 
General Atlantic backed Hyperion’s deal with RK Harrison 
the previous year. 2015 saw Highbridge take a majority stake 
in Price Forbes, valuing the target at around £100 million, 
and emerge as the principal stakeholder in UK consolidator 
Towergate following a debt for equity restructuring that 
almost wiped out previous shareholders.

Elsewhere, RFIB’s majority investor the Fleming Family 
Trust, sold its stake to U.S. private equity firm Calera Capital 
in an auction process run by boutique investment bank, 
Fenchurch Advisory Partners. Global heavyweight Marsh 
underlined its move into the UK retail SME market with 
its acquisition of LSE Aim-listed Jelf Group at 215p per 
share, a 42% premium to Jelf’s 12-month average. While 
the premium suggests sustaining interest in the sector, 
investors have the sobering tale of Towergate’s debt-fueled 
acquisition journey to remind them that not all broker 
consolidator vehicles have a happy ending.

Lloyd’s

For the first half of 2015, Lloyd’s posted a profit of £1.2 
billion, which represented a 28% drop from the previous 
year. Lloyd’s noted the intensely competitive market 
conditions across many lines of business, macroeconomic 
volatility and low investment returns. Further, a recent 
report by Peel Hunt analysts revealed that as tough market 
conditions persist, returns on underwriting are nearing the 
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cost of capital. It therefore came as no surprise that Lloyd’s 
operators played their part in the cross border M&A fever 
that we saw grip the market in 2015, particularly in the first 
half of the year.

The Lloyd’s franchise continues to prove attractive to 
overseas players seeking access to new markets, efficiency 
of capital and diversification benefits. As described above, 
XL completed its takeover of Catlin, and then the second 
biggest Lloyd’s syndicate, Amlin, recommended to its 
shareholders an offer from Mitsui Sumitomo of 670p 
per share, giving an overall valuation of £3.5 billion and 
representing a high multiple of 2.4 times book value and 
a 33% premium to market trading price. It was an active 
year for outbound Japanese M&A activity generally, as  
described above.

Earlier in the year, another oversees acquirer swooped in to 
buy Brit plc, which had only just been brought back to the 
public markets a year before. Fairfax Financial Holdings of 
Canada paid £1.2 billion, which represented a healthy 73% 
premium to book value and a quick profit for controlling 
private equity shareholders Apollo and CVC. As with the 
Amlin deal, senior management remains in place to   
run the business.

Now, only four independent London-listed Lloyd’s 
carriers remain – Beazley, Hiscox, Lancashire and Novae. 
All benefited from rising valuations throughout the 
year, reflecting continued interest and speculation that 
one of them could be the next target. Various market 
commentators have suggested reasons in favor of one 
target being more suitable or ripe for takeover over another 
but there are many variables to take into account, and as 
2015 deals have shown, successful bidders are difficult to 
predict. As Stephen Catlin noted in the aftermath of his 
deal, finding the right dance partner is key and then the next 
most important part is swiftly integrating the respective 
businesses. In many ways, closing the deal is only the 
beginning but preparations should be well underway while 
regulatory consents remain outstanding.

At the smaller end of the Lloyd’s market, Hamilton 
completed its purchase of Sportscover, and Endurance’s 
takeover of Montpelier gave it a presence at Lloyd’s, 
something Endurance’s CEO John Charman had previously 
stated wasn’t on his shopping list. By contrast, Hamilton’s 
Brian Duperreault had always maintained that gaining a 
Lloyd’s platform was a key strategic initiative.

After an acquisitive period saw Ontario Teachers’ Pension 
Plan-backed ANV grow its stamp capacity at Lloyd’s, 
speculation now centers on whether a formal auction 
process may be in the cards as ANV has struggled to 
integrate its various businesses ahead of regulatory changes.

Runoff/Legacy

Catalina was able to close its purchase of Quinn Insurance’s 
legacy assets in July 2015 in a transaction announced at the 
beginning of the year. Commentators have forecast that 
now that Solvency II implementation has finally occurred, 
the European legacy market provides many opportunities 
for capital efficient solutions. The likes of Catalina will be 
poised to test that theory in practice.

EU-based legacy operator Compre announced a new private 
equity backer in CBPE Capital to replace Milestone Capital 
after an auction process run by Lincoln International began 
in 2014.  Finally, London-listed Charles Taylor had a busy 
year raising new equity in the market, launching its own 
Lloyd’s syndicate and in the legacy market acquiring Scottish 
Widows International, a Jersey-based life insurer in run-off. 
Charles Taylor already administered the policies and it shows 
a commitment to deliver further operational efficiencies 
by merging the business into Charles Taylor’s existing Isle of 
Man-based life company subsidiary.

Swiss Re subsidiary Admin Re announced the purchase 
of UK closed life company Guardian Financial Services 
for £1.6 billion. The Seller, private equity house Cinven, 
had previously held talks with closed life consolidator, the 
Phoenix Group. Cinven made a healthy return having bought 
the Guardian business from the Dutch life assurer, Aegon, 
for £275 million in 2011.

Mergers and Acquisitions | Property-Casualty Sector
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Asia

Japan

Japanese insurers have been aggressively pursuing overseas 
acquisition opportunities as described above. There was a 
string of multi-billion dollar non-life M&A outbound deals in 
the latter half of 2015.  In June 2015, leading property-casualty 
insurer, Tokio Marine, announced its agreement to buy U.S. 
speciality insurer HCC Insurance Holdings Inc. for $7.5 billion. 
This was 2015’s biggest M&A deal by a Japanese company (and 
one of the top ten non-life M&A deals). In September 2015, MS 
& AD Insurance Group Holdings announced it would acquire 
an underwriter in the Lloyd’s of London specialist insurance 
market, Amlin Plc, for $5.3 billion.

China

M&A activity in China was also strong in 2015. In September 
2015, Alibaba Group Holding’s financial service affiliate, Ant 
Financial, announced it will invest RMB 1.2 billion ($188 million) 
to obtain a 60% stake in Cathay Insurance, the mainland 
China-based insurance unit of Taiwan’s Cathay Financial 
Holdings. One of the company’s goals was to provide new 
insurance services over the Internet to small businesses  
and consumers. 

Southeast Asia

In May 2015, Insurance Australia Group (“IAG”) acquired a 
stake in Indonesian insurer, PT Asuransi Parolamas, making it 
the insurance giant’s sixth purchase in Asia as it continues to 
expand in the region. The Indonesian insurer is a family-owned 
motor, home and commercial insurer. IAG said that this was a 
first step to gain a foothold in the Indonesian market, which is 
the sixth and final country on the group’s Asian expansion list. 
In Malaysia, the acquisition of a 49% stake in Multi-Purpose 
Insurans Berhad (MPIB) by Generali for $103 million was 
completed in May 2015. MPIB provides motor vehicle policies 
to corporate property insurance to Malaysian customers. 

In the Hong Kong market, Zurich’s General Insurance business 
announced in late October 2015 that it had entered into an 
agreement to acquire Kono Insurance Limited (“Kono”). 
The acquisition of Kono, a small authorized general business 
insurer, is meant to expand Zurich’s scope of insurance 
coverage in Hong Kong by adding Kono’s expertise in 
construction and engineering-related insurance. The 
acquisition means that Kono will become a wholly owned 
subsidiary of Zurich. 

Brazil

In 2015, the Brazilian economy slowed to recession 
levels with inflation running in the double digits, its 
fastest pace in twelve years. Despite these negative 
economic trends, the insurance market attracted 
significant investments and showed a consistent growth 
of approximately 5% in 2015. The sector continues to 
develop mainly as a result of low insurance penetration 
and fierce competition in the reinsurance market, in 
which prominent international players continue to 
expand their operations.

Several large insurance acquisitions occurred in 2015, 
including Bradesco’s purchase of HSBC’s Brazilian 
insurance subsidiaries: HSBC Seguros Brasil (P&C), 
HSBC Vida e Previdência (Life) and HSBC Capitalização  
(Capitalization bonds).

Travelers also acquired control of J. Malucelli 
Participações em Seguros e Resseguros S.A. in the P&C 
sector from Paraná Banco, and since October has been 
operating under the brand Travelers Seguros Brasil 1. 
Travelers and J. Malucelli continue their partnership 
on the surety business, both having recently acquired 
a major stake in Cardinal Cia. De Seguros (a surety 
insurance start up based in Colombia).

The acquisition by ACE of Chubb has also impacted 
the Brazilian market, where ACE is currently the 
largest P&C insurer, with approximately R$3 billion in 
premiums underwritten in 2015. In 2014, Ace bought 
several businesses in Brazil, including the P&C insurance 
operations of Itau Seguros. The Chubb acquisition 
was recently approved by the Brazilian competition 
authority (“CADE”).

The Brazil market has also witnessed the purchase of 
Miller do Brasil, a broker with focus on wholesale cor-
porate reinsurance by the Brazilian subsidiary of Willis, 
broadening its operations in Brazil. 
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Many signs point to the continued growth of U.S. insurance 
M&A activity in 2016. As insurers seek to achieve greater scale, 
find new growth sectors, or deploy excess capital, 2016 is 
shaping up to be a robust year for insurance M&A. In addition, 
the U.S. market remains attractive to foreign investors, 
especially those in Japan and China.  

In the property-casualty reinsurance sector, soft pricing, 
relatively benign catastrophe experience and the continued 
influx of alternative capital have combined to put pressure 
on reinsurers to seek strategic M&A opportunities. As clients 
increasingly shift business towards larger reinsurers, small- 
and medium-sized reinsurers will seek mergers to ensure 
they retain their market position. All signs point to increased 
consolidation. Many insiders believe that the changes in the 
reinsurance market may be structural rather than cyclical. 
Berkshire Hathaway Chairman and CEO Warren Buffett is 
quoted as stating that the reinsurance market in the next ten 
years will be unlike that seen in the prior thirty years. 

Finally, the role of technology in insurance M&A will likely 
continue to grow rapidly. With customers, employees 
and suppliers increasingly demanding digitized, efficient 
interactions, M&A may be the most strategic and cost-
effective way for some companies to improve in-house 
capabilities. The insurance industry may finally embrace social 
media, with social networks and mobile technology driving 
transactions focusing on improving distribution capabilities. 
The growing desire to make use of “big data” and data 
analytics is also driving significant investment by insurers in 
acquisitions, investments or joint ventures with technology, 
data and consulting businesses.

Outlook Mergers and Acquisitions
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North America and Bermuda

2015 saw a modest increase in equity offerings by the 
insurance industry in North America and Bermuda, 
according to SNL Financial. Twenty-five offerings were 
completed, raising approximately $7.6 billion as compared 
with 22 offerings raising approximately $5.8 billion in 2014. 
There was a sharp decline in IPOs, however, with only two 
insurance companies going public in 2015 (raising a total 
of $151 million) versus four IPOs in 2014 (raising a total 
of $383 million). Given the current volatility in the equity 
markets, this trend is unlikely to change in 2016 and has 
been a contributing factor in the growth of the insurance-
linked securities and convergence markets as investors seek 
alternatives to invest in insurance risk. In addition, most 
property and casualty insurance companies remain well 
capitalized as there has not been a significant catastrophic 
event in North America for several years.  

The issuers completing IPOs in 2015 were Patriot National, 
Inc. (insurance technology and outsourcing, $116 million) 
and Conifer Holdings, Inc. (owner-operated commercial 
and homeowners insurance, $35 million). Private equity 
sponsored insurers accounted for eight out of the 25 
equity offerings in 2015, including the Conifer Holdings IPO, 
demonstrating the increased presence of private equity 
capital in the insurance sector.

Offering sizes varied widely, with equity offerings ranging 
in size from less than half a million dollars to $1.5 billion. The 
overwhelming majority of these offerings were registered 
with the Securities and Exchange Commission, and there 
were only 5 private placements out of the 25 equity offerings 
that were consummated in 2015.  

MetLife had the largest equity offering of 2015, with its $1.5 
billion non-cumulative perpetual preferred stock offering. 
Close behind was ING Group’s secondary offering in which 
it raised $1.4 billion by selling a portion of its remaining 
interest in Voya Financial. After the secondary offering and 
a concurrent direct buyback of Voya Financial shares, ING 
Group has completed its divestiture of Voya Financial and no 
longer holds an ownership interest in the company.

Preferred equity issuances represented a significant 
portion of equity capital raised in 2015, approximately 30% 
(with MetLife’s offering being the largest). The next largest 
preferred offering was by Bermuda-based Endurance 
Specialty Holdings Ltd., which issued depository shares 
representing interests in its non-cumulative redeemable 
preferred shares (raising $230 million). National General, the 

speciality personal lines company, issued similar depository 
shares, raising $150 million to support premium growth and 
potential future acquisitions.

Europe

Across the main Western European stock exchanges, 2015 
was a tale of two halves. Certainly in the London market, 
the first half of the year, particularly the first quarter, 
started stronger than the prior year across most sectors. 
Some commentators suggested that uncertainty over the 
outcome of the UK general election in May contributed to 
the strong start as deals were timed to close prior to the 
election. There was also a summer of market disruptions 
and high volatility due to a variety of factors, such as the 
Eurozone crisis, Russian sanctions, a Chinese slowdown, 
geopolitical unrest and a sliding oil price.  

Raising new equity capital is, however, expensive, and in 
the insurance sector the three main reasons to seek new 
equity are (i) to repair a balance sheet following losses that 
might be characterized as a capital event, usually also for 
regulatory capital reasons; (ii) to fund a specific or identified 
acquisition; and (iii) to take advantage of market conditions 
to support a more general strategic play or expansion 
(whether organically or by acquisition). For IPOs, meeting 
investors’ exit timelines drive many decisions to   
come to market.

Similar to North America, the (re)insurance industry is, 
however, currently generally well capitalized with cash 
reserves at high levels and major losses at historically low 
levels. Generally low prevailing pricing rates on risk coupled 
with historically low interest rates has put further pressure 
on achieving adequate returns on equity. As has been well 
documented, there is now a steady and significant flow 
of alternative or third-party capital in the market where 
previously an investor might have been faced with buying 
the listed equity of a carrier in order to get exposure to 
insurance risk as an asset class.

In the London market, car insurer Hastings made its debut 
in the autumn, netting a healthy return for the management 
founder shareholders and Goldman Sachs. Hastings was one 
of the largest IPOs of the year in London across all markets, 
valued at £1.2 billion at the float price. The stock initially 
traded down but recovered to end the year roughly at the 
same level.

Equity Capital Markets Insurance Corporate Finance
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One of the Hastings IPO's lead managers, Peel Hunt, was 
also active in the secondary market earlier in the year as 
underwriter of Charles Taylor plc's rights issue to raise 
£30 million. This transaction was an example of a company 
raising capital to support its expansion plans.

In our “Life Sector M&A – Europe” section we noted the 
merger of Partnership Assurance and Just Retirement. In 
addition to completing the merger, the groups announced 
plans to raise £150 million in separate share placings 
to improve their capital positions. Proceeds were also 
earmarked for transaction integration costs and future 
product development.  Both companies only came to 
market in 2013.

Asia

The equity capital markets in Asia were generally subdued 
in 2015, including for issuers in the insurance sector. One 
notable exception, however, was the initial public offering 
of Japan Post Insurance Co. Ltd. in November. At ¥1.4 trillion 
(for all three segments), it represented the largest IPO 
in 2015. Japan Post Insurance was formed as part of the 
privatization of the 144-year-old Japan Post. The company 
was split into three segments: the postal service, the 
banking company and the insurance company. Two other 
notable insurance companies went to the market with initial 
public offerings – Mirae Asset Life Insurance and China 
Reinsurance (Group) Corporation. China Re, China’s largest 
reinsurance group by written premiums, raised $2 billion 
in its October initial public offering and listing on the Stock 
Exchange of Hong Kong. Mirae Asset Life Insurance, Korea’s 
fifth largest life insurer, raised $306.5 million in its July initial 
public offering and listing on the KRX KOSPI Market of the 
Korea Exchange. Also in Hong Kong, China Taiping Insurance 
Holdings Company Limited raised $1.7 billion through its May 
secondary offering and Convoy Financial Holdings Limited 
went to the secondary market three times in 2015.
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North America and Bermuda 

The insurance industry continued to take advantage of low 
interest rates in 2015 to complete 84 debt offerings during 
the year, although it was a decline from 114 offerings in 2014. 
The aggregate value of insurance industry offerings in 2015 
was $47.03 billion (including six debt offerings by Canadian 
issuers with an aggregate value of $2.49 billion) compared 
to $49.93 billion for the prior year. The large number of 
offerings comports with overall trends in the U.S. debt 
capital markets where issuers continued to be motivated 
by the prospect of a rise in interest rates, which finally 
occurred at the end of the year. Over 36 different issuers 
came to market offering a range of senior and subordinated 
notes with maturities ranging from one to forty years. The 
overwhelming majority of debt was registered, with only 15 
private placements of debt securities being consummated in 
2015, according to SNL Financial.

The most active insurer was MetLife, which completed 14 
offerings with an aggregate value of $8.62 billion. The next 
most active insurers each had eight offerings among them in 
2015. UnitedHealth Group Incorporated issued eight series 
of notes with an aggregate value of $10.5 billion in order to 
finance its acquisition of Catamaran Corporation. Prudential 
Financial, Inc. completed eight offerings with an aggregate 
value of $1.18 billion, and American International Group, 
Inc. completed seven offerings with an aggregate value of 
$5.1 billion. UnitedHealth’s two senior notes offerings of 
$1.5 billion each were some of the largest debt offerings in 
2015. However, it was UnitedHealth’s pair of $2 billion senior 
notes offerings that came in as the most sizable of 2015 – one 
offering of 3.75% senior notes with a 10-year maturity and 
the other offering of 4.75% senior notes with a   
30-year maturity.

Another major debt capital markets issuer in 2015 was ACE, 
which in October issued $5.3 billion of senior notes with 
tenors ranging from five to thirty years and proceeds going 
to fund the cash portion of the merger consideration for the 
acquisition of Chubb described earlier in this report. The 
Chubb merger is expected to close in the early part of 2016 
and ACE was able to raise funds ahead of the Federal Reserve 
action at year-end to increase the federal funds rate. The 
notes provide a mandatory redemption feature at 101% if 
the Chubb merger is not completed by September 30, 2016.

Some insurers were able to use proceeds from new notes to 
refinance their outstanding debt at lower interest rates. For 
example, in March 2015, ACE issued $800 million of 10-year 
senior notes to refinance two series of outstanding higher 
coupon debt. In July 2015, AIG issued 3 new series of notes 
with coupons ranging from 3.75% to 4.80% in order to raise 
$2.5 billion to use in a cash tender offer to retire 11 series of 
its outstanding notes and debentures on which it was paying 
interest as high as 8.5%. In March 2015, Aflac Incorporated 
completed offerings of five-year 2.40% senior notes and 
ten-year 3.25% senior notes in order to redeem its 8.50% 
senior notes due 2019. CNO Financial Group, Inc. also issued 
4.50% senior notes and 5.25% senior notes, with five-year 
and ten-year maturities, respectively, in May 2015, to redeem 
its outstanding 6.375% senior secured notes due 2020.

Other insurers simply issued notes to facilitate the 
repayment of their maturing debt. Berkshire Hathaway 
issued three series of floating rate notes with an aggregate 
value of $3 billion in March 2015 to repay maturing senior 
notes. Travelers also issued 4.300% senior notes due 2045 in 
August 2015 in order to retire their 5.50% senior notes due 
later in 2015.

National General, which went public in 2013, accessed the 
subordinated debt market in August with a $100 million 
40-year transaction and also the equity markets to issue 10 
million common shares at the same time. National General 
also issued $150 million of preferred shares in March. The 
offerings further positioned the company for future growth 
in writings as well as acquisitions.

Four insurers issued Guaranteed Investment Contract 
(“GIC”)-backed notes in 2015 for an aggregate value of $7.54 
billion. MetLife issued the most GIC-backed notes, closing 
on ten series of GIC-backed notes with an aggregate value 
of $5.87 billion. The maturities of all the GIC-backed notes 
issued over the last year ranged from one to ten years.

Debt Capital Markets Insurance Corporate Finance
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Europe

European insurers were active in the debt capital markets 
with the successful issuances of bonds both in the plain 
vanilla and higher yielding asset classes in 2015 ahead of 
Solvency II coming into effect as of January 2016.

Continental European insurers offered to the market 
various tier II subordinated debt issues in 2015 that were 
oversubscribed several times, reflecting strong investor 
demand for this asset class. For instance, Uniqa Insurance 
Group AG, the Austrian insurer, successfully placed €500 
million tier II subordinated notes in July 2015 to European 
institutional investors, with a fixed interest rate of 6.00% 
until July 2026 and, thereafter, a floating rate until 2046. 
This offering was, according to the insurer, oversubscribed 
nine times the target amount. The coming into force of 
the transitional provisions under Solvency II also increased 
insurance companies’ activities in the debt markets in 
2015. In June 2015, Aviva plc, the British multinational 
insurance company, tapped the market with the issuance 
of €900 million and £400 million tier II fixed to floating rate 
notes under its €5 billion Euro Note Program. Similarly, 
in November 2015, RL Finance Bonds Np.3 plc issued 
£350 million Solvency II compliant tier II notes due 2028, 
guaranteed by the Royal London Mutual Insurance Society 
Limited, which is the largest mutual insurance life and 
pensions provider in the UK on a long-term asset basis. The 
issuance achieved a final coupon at pricing of 6.125%, which 
had moved from the more conservative price guidance 
of 6.375% at launch. Solvency II also encouraged financial 
engineers to structure so-called “restricted Tier 1 bonds,” 
which will have a loss-absorbing feature, to be calculated 
as part of an insurance company’s capital and converted to 
shares or written down upon the insurer’s solvency ratio 
falling below a certain level. These convertible instruments 
are designed to provide higher coupons from the company’s 
pre-tax profits as a highly marketable element, given that 
dividends are paid to shareholders from the post-tax profits 
of a company, assuming the structure achieves   
interest deductibility.

Asia

One of the most significant debt capital markets 
transactions in Asia for the insurance sector in 2015 was 
China Life Insurance Company Limited’s landmark $1.28 
billion 4% Core Tier 2 capital securities offering in June, in 
which it became the first PRC insurer to comply with China’s 
Risk-Oriented Solvency System (“C-ROSS”). Under C-ROSS, 
which was finalized in February 2015, PRC insurers must hold 
capital based on a complex risk assessment and securities 
must be perpetual to qualify as capital. However, the PRC’s 
Company Law does not allow issuances of bonds without 
maturities. As such, China Life Insurance Company Limited’s 
Core Tier 2 offering’s innovative structure has a redemption 
date of 60 years and immediately extends every 60 years if 
not redeemed at China Life’s option.

Other highlights of 2015 include several of the usual Asian-
based insurance issuers coming to market. While Ping An 
Insurance Group raised $5.7 billion across ten renminbi-
denominated offerings, Ping An entities also guaranteed 
Fuqing Investment Management Limited’s CNY1 billion 
4.85% notes due 2018 and Value Success International 
Limited’s $2 billion medium-term note program. AIA Group 
Limited, Fubon Financial Holding Company Limited, Meiji 
Yasuda Life Insurance Company and Nippon Life Insurance 
Company also raised significant amounts of capital through 
debt offerings in 2015.  
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Over the last few years, the ILS market has become a critical 
component of the global reinsurance market. Marrying the 
right capital to the right risk is the goal, and the ILS commu-
nity has become complementary to the traditional markets 
but now eager to drop the “non-traditional” or “alternative” 
tag. We review below the markets for catastrophe bonds, 
sidecars, dedicated funds and new reinsurance formations, 
including joint ventures with asset managers.

Catastrophe Bonds

2015  saw approximately $6.9 billion of new catastrophe 
bond issuances, resulting in approximately $26.0 billion 
of total aggregate principal amount of catastrophe bonds 
outstanding at year-end, the highest in the history of the 
market. U.S. risks (particularly U.S. wind) continue to 
dominate, representing approximately 54% of outstanding 
bonds at year-end. Japan risks (earthquake and typhoon) 
represented approximately 8% of outstanding bonds at 
year-end. European-only risks represented less than 6% 
of outstanding bonds at year-end. However, multi-region 
bonds (typically covering the U.S. and Western Europe) 
represented approximately 19% of outstanding bonds 
at year-end, showing an investor appetite for European 
risks when they are bundled with other regions (thereby 
improving the pricing). Sponsoring companies in 2015 
included longtime annual participants (such as Munich 
Re, SCOR and USAA), primary insurer sponsors (such as 
Chubb, Heritage, Travelers and Tokio Marine),   
state-sponsored insurance entities (such as the CEA, 
Florida Citizens, Louisiana Citizens, MPIUA and TWIA), 
new insurance sponsors (such as China Re and Unipol) and 
new non-insurance sponsors (such as Amtrak and Kaiser 
Permanente). A number of outstanding catastrophe bonds 
are scheduled to mature in the first half of 2016, and the 
pipeline looks strong for new issuances in the coming year.

State-sponsored insurance entities have emerged as 
significant participants in the catastrophe bond market 
(representing 35% of transactions in 2015). Primary insurers 
(representing 34% of transactions) and reinsurers (21% of 
transactions) took up most of the remaining transactions.  

Of particular interest in 2015 were the breakthrough 
transactions for two corporate sponsors raising a total of 
$575 million of risk capital. The first corporate-sponsored 
catastrophe bond in 2015 was the Acorn Re transaction in 
July, which provided cover through Hannover Re to Kaiser 
Permanente, the largest not-for-profit healthcare company 
in the U.S., for earthquakes in California and the Pacific 
Northwest. The other corporate-sponsored transaction 
was the PennUnion Re transaction in September, which 
provided coverage to Amtrak, the national passenger rail 
corporation, for storm surge, earthquake and windstorm 
risk in the Northeast Corridor of its rail system. Amtrak faced 
issues similar to New York’s MTA after Superstorm Sandy 
in 2012, which caused billions of dollars in damages along 
Amtrak’s Northeast Corridor. The PennUnion Re transaction 
was Amtrak’s first use of the capital markets to broaden its 
base of insurance coverage and was the first corporate-
sponsored deal providing multi-peril coverage.

In  June, the first insurance-linked securities offering by a 
Chinese sponsor was brought to market. China Re Group 
(the largest reinsurance company in China) sponsored 
the Panda Re transaction, which provided coverage for 
earthquake risk in mainland China on an indemnity basis.  
The success of this transaction, which was a private 
placement, demonstrates the market’s receptiveness to 
diversifying perils covering geographic areas not previously 
represented in the catastrophe bond market. 

Property-Casualty Sector

“2015 saw approximately $6.9 billion of new catastrophe bond issuances, 
resulting in approximately $26.0 billion of total aggregate principal 
amount of catastrophe bonds outstanding at year-end, the highest in the 
history of the market.”

The ILS and Convergence Markets
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In 2015, Gibraltar successfully launched its first ILS 
transaction when Lottoland sponsored a deal providing 
protection against substantial or multiple payouts on its 
lotteries. The transaction was notable because it offered 
diversification of risk, a non-insurance sponsor and a  
new platform.

Indemnity triggers (which calculate payouts based on 
the actual losses of the ceding company) continued to be 
used in the majority of 2015 transactions, representing 
approximately two-thirds of all issuances. Parametric 
triggers (which are based on measurable physical 
phenomena, such as wind speed or earthquake magnitude) 
were more common in 2015 than in recent years, 
representing approximately 12% of all transactions. This was 
largely driven by the increase in the number of corporate 
sponsors (as discussed above). Index transactions 
(using information from PCS and PERILS) represented 
approximately 18% of transactions, a decline from about 
25% of transactions in recent years. However, in 2015, PERILS 
expanded the scope of its reporting to cover Turkey. It will 
be interesting to see whether additional indices are created 
(or expanded) in the coming years to cover additional 
jurisdictions, thereby potentially giving new sponsors access 
to the market.  

Aggregate triggers have become increasingly common in 
catastrophe bonds, representing 36% of transactions in 
2015 (compared to 29% of transactions in the prior two 
years). With these triggers, losses from multiple events are 
aggregated (typically over a 12-month period) to determine 
whether the specified attachment level has been exceeded. 
This demonstrates one of the ways in which the catastrophe 
bond market has come closer to the traditional reinsurance 
market (where aggregate protection is more common).  

In 2015, fewer sponsors chose to obtain ratings for their 
transactions. Almost half of transactions in 2015 were  
not rated.  

For much of the history of the catastrophe bond market, the 
average risk period was three years. This has changed in the 
past few years, and 3-year terms represented only 25% of 
transactions in 2015. 5-year terms were the most common 
(at 42%), followed by 4-year terms (at 33%).   

The proceeds of catastrophe bonds continue to be invested 
in high-quality assets, typically money market funds. Several 
transactions in 2015 utilized putable notes issued by either 
the European Bank for Reconstruction and Development 
(“EBRD”) or the International Bank for Reconstruction and 
Development (“World Bank”). One challenge for Euro-
denominated risks is how to accommodate the risk of 
negative investment yield on Euro collateral accounts. This 
issue has been mitigated to date through the use of  
putable notes.  

In October 2012, Swiss Re sponsored the MultiCat 
catastrophe bond offering, which was issued in several 
classes and covered Pacific hurricanes impacting Mexico. In 
October 2015, Hurricane Patricia caused extensive damage 
in Mexico, and it is expected that there will be a principal loss 
on the Multicat Mexico Class C notes, although for several 
months there was uncertainty as to the scope of the impact. 
This uncertainty was partially related to questions regarding 
whether and how the National Hurricane Center (NHC) 
would rely on an independent pressure measurement from 
the hurricane hunting group iCyclone. Last year, the NHC 
relied on a measurement from iCyclone to raise its estimate 
of the central pressure of the hurricane at landfall (which, 
if verified in the NHC’s final report, would result in a 50% 
principal reduction). The final NHC data was released in early 
February 2016. The release of the final calculation report on 
February 9 confirmed the notes will suffer a 50% principal 
loss.

“In June, the first insurance-linked securities offering by a Chinese sponsor 
was brought to market. China Re Group (the largest reinsurance company 
in China) sponsored the Panda Re transaction, which provided coverage 
for earthquake risk in mainland China on an indemnity basis.”
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Interest Treatment of Money Market Fund 
Dividends Finally Made Permanent

The late December tax and budget legislation called the 
“Protecting Americans from Tax Hikes Act of 2015” (“PATH 
Act”) finally made permanent the rules that allowed 
foreign holders of U.S. money market funds to treat their 
“dividends” from the funds as interest and exempt from 
the 30% withholding tax applicable to dividends paid to 
foreigners by U.S. corporations.

Although Main Street investors think of the yield they 
receive on domestic money market funds as interest, that 
yield is treated for tax purposes as a dividend. Money market 
funds are treated for tax purposes as corporations. So the 
yield paid by a fund is treated for tax purposes as dividends 
and not interest. This matters a great deal to foreign holders 
of U.S. money market funds, such as special purpose issuers 
of catastrophe bonds, or foreign reinsurers who must post 
collateral for the risks they assume. This posed a problem 
for foreign holders of U.S. money market fund shares.  If the 
yield is treated as interest, it would typically be eligible for 
the “portfolio interest” exemption from U.S. withholding 
tax on interest paid to foreigners. If the yield is treated as 
dividends, the “portfolio interest” exemption from the 30% 
withholding tax on payments of interest would apply.

Up until 2005, yield on U.S. money market funds was treated 
as a dividend, and foreign holders largely avoided buying 
interests in U.S. money market funds. In 2004, Congress 
changed the rule, and began treating that yield as interest, 
and not subject to withholding tax when paid to foreigners. 
Unfortunately, that 2004 change only applied for years 2005 
through 2007. The temporary rule treating yield as interest 
was renewed several times in the intervening years,  
often retroactively.

Finally in December 2015, Congress made a number 
of temporary tax rules permanent. The rule regarding 
yield on money market funds was included in the PATH 
Act, and foreign holders of U.S. money market funds will 
now permanently be able to treat their yield as interest 
and eligible for the “portfolio interest” exception from 
withholding tax.

Sidecars and Managed Funds

In 2015, sidecars remained an important mechanism 
for providing additional collateralized capacity to the 
reinsurance market, while allowing sponsors to leverage 
their underwriting platforms and investors to participate in 
a targeted fashion in the property casualty market. Several 
reinsurers expanded their existing programs, including 
Everest Re (Mt. Logan), Lancashire (Kinesis) and   
Munich Re (Eden Re).    

Sidecars are privately negotiated transactions that can 
be flexibly tailored to meet the sponsoring reinsurance 
company’s needs. They can be structured as market-
facing vehicles (in which the sidecar directly enters into 
retrocession agreements with third-party reinsurers, with 
underwriting and management typically being performed 
by the sponsoring reinsurance company) and side-by-side 
vehicles (in which the sidecar enters into a retrocession 
agreement with the sponsoring reinsurance company, 
taking a quota share of a specified portfolio of risks of  
such company).

In addition to sidecars, insurance-linked securities funds 
continue to represent a critical component of the growth 
of the alternative capital market, providing an important 
source of capital in the reinsurance markets. A t the 
end of 2015, there was over $60 billion of assets under 
management in ILS funds, an approximately 20% increase 
over 2014.

Following the implementation of the EU Alternative 
Investment Fund Managers Directive (EU Directive 
2011/61/EU) (“AIFMD”), due to the broad scope of the 
implementing regulations, there is uncertainty whether 
a sidecar would be considered an alternative investment 
fund and, therefore, be subject to the restrictions on 
marketing in EU jurisdictions set forth in the AIFMD 
legislation. As a result, prior to marketing a sidecar in the 
European Economic Area, sponsors of sidecars are advised 
to consider the applicability of the AIFMD rules to the 
transaction and whether steps should be taken to ensure 
that the marketing is in compliance with the local rules 
regarding private placements. Of course, ILS funds are 
subject to the marketing restrictions contained in the AIFMD 
and, therefore, will need to register or satisfy one of the 
exemptions prior to marketing to European entities.  
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New Reinsurers and the Hedge Fund Re Model

Over the past few years, there has been much discussion 
regarding the emergence of new reinsurers that combine 
alternative investment strategies with insurance 
underwriting. Examples in past years include Third Point 
Re, Greenlight Re, PAC Re and SAC Re. The entities formed 
to date can be generally categorized as a rated reinsurance 
vehicle with an alternative asset management strategy 
and permanent equity capital. For the investors in such 
vehicles, it represents a tax-advantaged way to participate 
in the hedge fund manager’s specific alternative investment 
strategy and ideally share in the underwriting profits 
of the reinsurer. For the hedge fund, the capital raised 
by the reinsurer is “permanent” and increases assets 
under management and related fees. For the insurance 
underwriting partner (who underwrites the business that 
is ultimately reinsured by the reinsurer), the transaction 
allows it to deploy additional limit for its clients, receive 
underwriting fees and, if it invests in the reinsurer, realize 
potential upside through its equity investment.  

In 2014, A.M. Best tightened its standards for giving ratings 
to these types of reinsurers. In general, reinsurers wishing 
to pursue higher severity business will need to pair with 
lower asset risks to achieve A- or higher financial strength 
rating (generally considered the minimum rating needed 
for a newly formed reinsurer). Low-volatility property 
casualty reinsurance (e.g., casualty) is an offset to the 
capital requirements driven by the typical hedge fund  
investment strategies.   

The IRS has also proposed changes to the PFIC rules 
that could substantially impact “hedge fund re”-type 
transactions. See the “Tax Developments” section for more 
information regarding these proposed changes.  

It is unclear how the change to the rating criteria by A.M. 
Best and the possible changes to the PFIC rules will effect 
the growth or expansion of the Hedge Fund Re model. While 
a number of potential transactions were announced in 
2014, there were no announcements of new transactions 
in 2015 (with the notable exception of Fidelis with its 
hybrid approach, described below), and a number of 
potential sponsors announced that they were shelving their 
previously announced structures.  

Although reports of transactions in formation continue, 
there have been scant few property casualty vehicles 
actually launched since Watford Re in 2014. A notable 
exception in 2015 was the formation and launch of Fidelis 
Insurance Bermuda Limited, which, through its parent, 
raised $1.5 billion of equity capital. Fidelis is the largest 
Bermuda start-up Class 4 commercial reinsurer since 2005. 
Fidelis has announced that it will operate with a hybrid 
strategy, focusing on operating a specialty insurance and 
reinsurance underwriting model out of Bermuda as well as 
an investment-oriented approach (similar to a hedge  
fund reinsurer).  
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At the end of 2014, U.S. state regulators achieved a 
significant milestone that many hoped would open the 
floodgates for new reserve financings in the life insurance 
sector. In December 2014, the NAIC finally adopted Actuarial 
Guideline 48 (“AG 48”), through which the NAIC attempted 
to strengthen policyholder protections and harmonize 
regulatory guidelines for financing blocks of term life 
insurance policies (“XXX Business”) subject to Regulation 
XXX (Regulation 147 in New York) and blocks of universal 
life insurance policies including secondary guarantees 
(“AXXX Business”) subject to Actuarial Guideline 38 (more 
commonly known as Regulation AXXX or AG 38). 

In addition, during the negotiation and adoption process 
related to AG 48, lead regulators boldly pronounced that 
there will be no nationwide moratorium (retrospective 
or prospective) on life insurance reserve financings.1  
Nevertheless, the consensus among many life insurers, 
potential financers (including banks, reinsurers and 
alternative capital providers) and state insurance regulators 
after the adoption of AG 48 has been that regulatory matters 
are far less settled by the codification of the new guidelines 
than originally anticipated. Not only does the text of AG 48 
impose new obstacles to financing life insurance reserves, 
but the NAIC’s post-adoption “unfinished business” of 
agreeing and implementing, among other things, new capital 
buffers, asset charges and reconciling AG 48 with new credit 
for reinsurance regulations loom as additional deterrents 
to consummating new transactions. As a result, only a scant 
few requests for proposals from life insurers for third-party 
financing hit the market during 2015, and only a couple of 
new deals actually closed by year-end. Based on the fairly 
robust grandfathering clauses of AG 48 (discussed below), 
however, there was a flurry of refinancing transactions 
involving older business outside the scope of AG 48.  

Substantive Provisions of AG 48

Currently, AG 48 only applies to XXX Business and AXXX 
Business. This narrow application of the new rules, which 
is now reflected in the latest revision to the NAIC’s Credit 
for Reinsurance Model Law, was a minor victory for the 
industry as some regulators were pushing for a much 
broader application. In addition, AG 48 provides a brief list 
of exemptions from its requirements. These include  

(i) transactions related to certain types of yearly renewable 
term reinsurance, (ii) certain reinsurance cessions to 
appropriately licensed, accredited or certified reinsurers, 
and (iii) transactions that are not intended to be covered, 
are covered only technically, and need not be covered for 
the protection of policyholders. The foregoing exemptions 
are subject to the approval of a life insurance company’s 
domiciliary regulator (after consultation with an appropriate 
committee within the NAIC – currently the Financial 
Analysis Working Group or “FAWG”). We understand from 
discussions at NAIC Principle-Base Reserving (“PBR”) 
Implementation Task Force meetings that the intent of these 
exemptions, particularly that described in (iii) above, is to 
provide a mechanism to shield “conventional” reinsurance 
transactions involving “professional” reinsurers from 
the application of the rules.  We expect that forthcoming 
amendments to the NAIC Credit for Reinsurance Model 
Regulation will further clarify the operation of the exception.

The substantive provisions of AG 48 do not and will not 
apply to any life insurance policies that were included in a 
reserve financing as of December 31, 2014. This rule (the 
“Grandfathering Test”) is a bright line test that applies to all 
such reinsured policies, even if, among other things, (i) the 
applicable reinsurance agreement(s) are amended, restated, 
modified or supplemented, (ii) they are recaptured and 
re-ceded, (iii) the applicable financing arrangements are 
amended, restated, modified, supplemented or altogether 
refinanced, or (iv) the terms, conditions, pricing, maturity 
and/or parties to the financing are changed. The adoption 
of the Grandfathering Test was a significant victory for 
the life industry, since the proposed alternative would 
have required immediate compliance with AG 48 for any 
transaction that is amended in any way subsequent to 
January 1, 2015, effective as of the date of such amendment.  
Due to the unavoidability of amendments to structured 
reinsurance deals, this alternative would have resulted in 
de facto retroactivity.  One aspect of the Grandfathering 
Test that interested parties need to keep in mind is that 
amendments to existing transactions that add new business 
to blocks that were previously financed would jeopardize 
eligibility for grandfathering.

1 Notwithstanding the absence of any nationwide moratorium, regulators from New York and California indicated that their domestic companies 
should not expect to have new reserve financing deals approved, even if they comply with AG 48.

Life Sector The ILS and Convergence Markets



28 Global Insurance Industry 2015 Year in Review

Under AG 48, the risks of a block of covered business are 
divided into two layers: a “Primary Security” layer and an 
“Other Security” layer, each of which carry distinct collateral 
requirements.  The “Required Level of Primary Security” 
is a value determined using AG 48’s “Actuarial Method,” 
which is a modified version of the NAIC’s “VM-20” standard, 
a valuation model that was originally negotiated among 
regulators and interested parties in connection with efforts 
to move the current statutory accounting regime for life 
insurers from a rules-based to a PBR system. Pursuant 
to AG 48, assets that qualify as Primary Security, i.e., that 
must be used as collateral for at least that portion of a 
company’s reserves up to the Required Level of Primary 
Security, include only: (1) cash and (2) securities listed by the 
Securities Valuation Office (“SVO”) of the NAIC (including 
securities deemed exempt from filing under the NAIC’s 
Purposes and Procedures Manual) that are otherwise 
admitted assets under relevant state law, but not including: 
letters of credit (whether clean or conditional), synthetic 
letters of credit, contingent notes, credit-linked notes or 
other similar securities that operate in a manner similar to a 
letter of credit. 

One issue that still appears to confuse the market is 
the distinction between “securities listed by the SVO” 
(described above) and bespoke assets that are privately 
rated by the SVO at the request of an issuer or investor.  
The intent of AG 48 is to exclude the latter type of assets; 
however, we expect more rigorous guidance from the SVO 
in the near future.  

In addition to cash and SVO-listed securities, AG 48 permits 
financing Primary Security with: (3) commercial loans in 
good standing (CM3 quality or higher), (4) policy loans and 
(5) derivatives acquired in the normal course and used 
to support and hedge liabilities pertaining to the actual 
risks ceded under the applicable reinsurance agreement; 
provided that such additional asset classes (3, 4 and 5) 
may only be used where collateral for Primary Security 
is achieved through either a funds withheld or modified 
coinsurance arrangement, i.e., where such assets are held in 
the general account of the sponsor life insurance company. 

With respect to collateral supporting Other Security, AG 48 
permits the use of any assets, including assets that could be 
used to support Primary Security, that are acceptable to the 
sponsor life insurer's domiciliary regulator. Therefore, AG 48 
could be seen as an affirmation of the status quo as it relates 
to financing excess reserves, except that the cutoff for what 
defines such excess has be clearly defined (and most often 

increased). There were lively debates among regulators 
and interested parties over the appropriate consequences 
for any insurer that violates the provisions of AG 48. Those 
debates continue as of the date of this publication as certain 
regulators feel that reserve financing is a privilege, and the 
consequences for violating the rules of the road should be 
severe. In that regard, the most recent draft of the proposed 
NAIC XXX/AXXX Credit for Reinsurance Model Regulation 
includes an “all or nothing” approach to AG 48 compliance, 
i.e., if a transaction fails to meet the collateral requirements 
in any way, then the entire transaction is disqualified from 
receiving any credit for the reinsurance ceded thereunder. 
Further deliberations by the NAIC to move from the current 
interim solution of the AG 48 framework to a permanent 
solution embodied in changes to the NAIC Model Credit for 
Reinsurance laws and the introduction of a new NAIC XXX/
AXX Credit for Reinsurance Model Regulation will continue 
into 2016 (see below section for more details).   

Primary Security Valuation and Reserve Financing 
under AG 48 

Given the continued low interest rate environment, capital 
constraints and competitive pressures faced by the life 
insurance sector, many companies entered 2015 eager to 
finance new XXX Business and AXXX Business using the 
AG 48 platform, but ill-prepared to address some of the 
mandates imposed by the regulation. In particular, we were 
told by clients and counterparties alike that the valuation 
of an appropriate Required Level of Primary Security for a 
given book of covered business (particularly AXXX Business) 
proved to be more time consuming and complicated than 
expected, often yielding unreliable, inconsistent and/or 
ambiguous results. The valuation method included in AG 48 
for the Required Level of Primary Security is substantially 
consistent with currently proposed methodologies for 
PBR, which most life companies have been advocating 
for more than a decade and many expect to become the 
statutory accounting directive for life insurers as early as 
2017. Nevertheless, the life insurance industry generally took 
a “wait-and-see” approach to the launch of PBR, and was not 
entirely ready to bring a PBR valuation system online at the 
beginning of 2015.  

During the deliberations related to AG 48, many regulators 
seemed to believe that imposing the Required Level of 
Primary Security on reserve financing transactions would 
cause insurers to simply change the way they approach new 
deals, i.e., they would accept the newly mandated valuation 
as the economic baseline and only seek financing for the 
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Other Security layer. To the contrary, one common theme 
that emerged from 2015 reserve financing proposals was 
that life companies continued to seek third-party financing 
for all risks and reserves on blocks of business in excess of 
purely “economic” reserves (generally based on a GAAP 
liability assessment), even where the Required Level of 
Primary Security for many blocks proved to be substantially 
higher (particularly for AXXX Business).  Therefore, one of 
the difficulties faced by life insurers for AG 48 compliant 
financing is finding a cost-efficient source of assets for 
that difference meeting the definition of Primary Security. 
Nearly all of the financing solutions offered by banks and 
reinsurers immediately prior to the adoption of AG 48 
were unfunded letters of credit, credit-linked notes and 
derivative instruments that would not satisfy AG 48’s “hard 
asset” requirement for Primary Security. We anticipated 
at the beginning of 2015 that this quandary would force 
cooperation between banks and reinsurers since banks 
appear far better suited to lend or otherwise contribute 
Primary Security assets into a financing structure, while 
reinsurers would probably be limited to offering unfunded 
Other Security solutions. As of the date of this publication, 
we have not yet seen this deal model receive regulatory 
approval, however, we believe that it will become prominent 
in 2016.           

Since AG 48 only applies to financing solutions involving 
reinsurance, we have seen a heightened interest in on-
balance sheet financings, whereby lenders create synthetic 
assets that would not meet the definition of Primary 
Security under AG 48, but would qualify as admitted 
assets for a life company. Rather than directly supporting 
reinsurance reserves, such assets are held directly by life 
companies on their balance sheets as liquidity buffers. 
Pursuant to these structures, lenders are typically protected 
by limited recourse to non-insurance company affiliates 
of the life company that would be triggered only if the life 
company were to liquidate the synthetic assets ahead of its 
other general account assets.  

Amendments to NAIC Model Credit for 
Reinsurance Law to Implement a “Permanent” 
XXX/AXXX Framework

The NAIC made some progress in 2015 toward moving 
from the current interim solution of the AG 48 framework 
to a permanent solution embodied in changes to the NAIC 
Credit for Reinsurance Model Law and Regulation. This 
included the introduction of a new NAIC XXX/AXX Credit 
for Reinsurance Model Regulation, which will continue to 
be reviewed and developed in 2016. The NAIC adopted 
certain amendments to the Credit for Reinsurance Model 
Law (Model 785) in January 2016 that would provide state 
regulators with the authority to adopt this new XXX/AXXX 
Model Regulation and other regulations related to credit 
for reinsurance for certain affiliate/captive reinsurance 
arrangements. Pursuant to the amendments to Model 785, 
those regulations may include term life, ULSG, variable 
annuity, long-term care and “[s]uch other life and health 
insurance and annuity products as to which the NAIC adopts 
model regulatory requirements with respect to credit  
for reinsurance.” 

As a result of advocacy efforts by the life reinsurance 
industry, the amendments to Model 785 include a 
“professional reinsurer exemption,” whereby regulations 
adopted pursuant to the authority granted under the 
revised Model 785 will not apply to reinsurance cessions to 
an assuming insurer that: 

a. Is certified in the cedent’s state of domicile (or, if 
that state has not adopted Model 785’s provisions 
for certified reinsurers, certified in a minimum of 
five other states); or 

b. Maintains at least $250 million in capital and surplus 
when determined in accordance with the NAIC 
Accounting Practices and Procedures Manual, 
including all amendments thereto adopted by the 
NAIC, excluding the impact of any permitted or 
prescribed practices; and is 

 i. licensed in at least 26 states; or 

 ii. licensed in at least 10 states, and licensed or 
accredited in a total of at least 35 states. 

These changes to Model 785 will only become effective once 
individual states adopt these changes to their existing credit 
for reinsurance laws.   
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Other Financing Structures for 2015

In 2014, we saw the return of a life insurance embedded 
value securitization, whereby future profits on a defined 
block of life insurance policies are monetized through 
capital markets offerings, with the successful $300 million 
offering by Chesterfield Financial Holdings LLC, a subsidiary 
of Reinsurance Group of America, Incorporated (“RGA”). 
While we anticipated a robust 2015 for embedded value 
transactions following the RGA offering, the market for 
similar transactions waned in 2015 as only two additional 
deals came to market.  We would expect embedded value 
transactions to regain momentum in 2016.

PBR and the End of Reserve Financing?

As mentioned above, many regulators and other industry 
participants anticipate that by January 2017, PBR should 
become the new standard for the valuation of life insurance 
reserves and the industry’s need for structured finance 
capital relief solutions should end. In order for PBR to 
become effective as of January 1, 2017, no fewer than 42 
states representing at least 75% of total industry premium 
must enact laws substantially similar to the NAIC’s amended 
Standard Valuation Law (“SVL”) by July 1, 2016. As of this 
writing, 39 states representing 71.78% of total industry 
premium have enacted the amendments to the SVL. An 
additional three states representing an additional 6.55% of 
total industry premium had legislation pending in 2015 that 
was not enacted into law. If, as seems likely, the legislation 
is reintroduced in those states and enacted into law by 
July 1, 2016, then PBR will become effective on January 1, 
2017. Even if PBR implementation is inevitable, we note that 
PBR currently incorporates the same valuation method 
as AG 48, which sometimes alleviates, but generally does 
not eliminate, perceived reserving redundancy. We see no 
reason, absent some statutory or regulatory prohibition, 
why the market for reserve financing should not continue in 
the era of PBR.
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Captive Reinsurance

During the course of 2015, several favorable court 
rulings were issued in putative class action lawsuits 
against life insurers. Two rulings were in cases involving 
allegations of fraud in the use by life insurers of captive 
reinsurance arrangements to finance statutory 
reserves. Another case involved allegations of fraud in 
disclosures relating to variable annuity products.

In July 2015, AXA Equitable Life Insurance Company (“AXA”) 
prevailed on a motion to dismiss a class action suit brought 
by policyholders alleging that AXA used captive reinsurance 
to misrepresent its financial condition.2 Plaintiffs alleged 
that AXA’s use of captive reinsurance companies artificially 
improved the appearance of AXA’s financial condition. 
Based on these allegations, plaintiffs brought a class action 
suit pursuant to Section 4226 of the New York Insurance 
Law, which prohibits insurers from knowingly making any 
misrepresentation of its financial condition.

AXA moved to dismiss the complaint on the ground that 
plaintiffs lacked standing because they failed to allege 
injury in fact. Article III of the United States Constitution 
limits the jurisdiction of the federal courts to “cases” and 
“controversies.” Thus, in order to have standing, a plaintiff 
must have suffered an injury in fact that was caused by the 
defendant’s conduct and that is likely to be redressed by a 
favorable decision. The first Article III requirement, injury in 
fact, must be concrete and particularized, and actual  
or imminent.

Plaintiffs argued that the violation of the statute itself 
constituted an injury in fact, because it deprived them of 
their statutory right to be free from misrepresentations by 
an insurer. They based their argument upon the theory that 
Congress can confer standing upon a plaintiff by authorizing 
a private right of action based on a bare violation of a federal 
statute. That theory, however, is open to question, and 
the Supreme Court recently heard oral argument on that 
precise issue.3

But Judge Jesse M. Furman found plaintiffs’ theory 
misplaced because the cause of action arose under state 
rather than federal law. The judge concluded that whether 
state law authorizes a private right of action is irrelevant 
to the standing analysis because states cannot confer 
standing under Article III. None of plaintiffs’ other allegations 
constituted a concrete and particularized injury sufficient 
to confer standing, so AXA’s motion to dismiss was granted. 
Plaintiffs appealed to the Second Circuit on August 19, 2015.4  

Metropolitan Life Insurance Company (“MLIC”) also 
prevailed in a follow-on class action based on its captive 
reinsurance practices.5 Plaintiffs in that case also asserted 
a cause of action under New York Insurance Law Section 
4226. Like AXA, MLIC moved to dismiss the complaint on 
the ground that plaintiffs lacked standing because plaintiffs 
failed to allege injury in fact.  

Plaintiffs alleged injury in fact based on four theories:

 (1) because of MLIC’s misrepresentations, policies that 
plaintiffs purchased were riskier than represented by MLIC; 

(2) plaintiffs paid higher premiums than they would have if 
MLIC had disclosed the true nature of its shadow insurance; 

(3) MLIC may be unable to pay claims in the future as a result 
of its shadow insurance; and 

(4) the statutory right to be free from misrepresentations by 
an insurer is sufficient to confer Article III standing.

Judge Denise L. Cote granted MLIC’s motion to dismiss 
the class action complaint on October 9, 2015. First, Judge 
Cote reasoned that conclusory allegations of risk do not 
constitute injury in fact.  With respect to plaintiffs’ second 
theory, she noted that paying higher premiums came “the 
closest . . . to articulating a cognizable injury,” but that the 
assertion lacked any plausible basis.  Judge Cote noted that 
an economic study annexed to the complaint indicated 

2 Ross et al. v. AXA Equitable Ins. Co., Case No. 1:14-cv-02904-JMF, slip op. (S.D.N.Y. July 21, 2015).  The case was originally captioned Yale v. AXA Equitable 
Ins. Co.
3 Spokeo, Inc. v. Robins, 742 F.3d 409 (9th Cir. 2014), cert. granted, 135 S. Ct. 1892 (U.S. April 27, 2015) (No. 13-1339).  The Supreme Court heard oral 
argument in Spokeo on November 2, 2015, but has not yet issued its decision as of January 29, 2016.
4 Ross v. AXA Equitable Life Ins. Co., Case No. 15-2665 (2d Cir.).
5 Robaines et al. v. Metropolitan Life Ins. Co. et al., Case No. 1:14-cv-09926-DLC (S.D.N.Y.).  Another case involving the same allegations, Yale v. 
Metropolitan Life Ins. Co., Case No. 1:15-cv-00199-DLC (S.D.N.Y.), was filed January 12, 2015.  Yale and Robaines were consolidated into a single action 
under the Robaines caption on February 3, 2015.
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the contrary—that shadow insurance actually reduces 
premiums. Third, while allegations of future injury may 
satisfy Article III, plaintiffs’ claims that MLIC may be unable to 
pay claims in the future was too speculative and uncertain.  

Finally, Judge Cote addressed the same argument that the 
plaintiffs in Ross v. AXA put forth—that they experienced 
an injury when MLIC violated their statutory right, created 
by Section 4226 of the New York Insurance Law—to be 
free of misrepresentations by insurance companies. Like 
Judge Furman, Judge Cote rejected this argument and 
held that plaintiffs must demonstrate a concrete injury in 
fact aside from mere violation of a statute that creates a 
private right of action. Judge Cote went further, noting that 
constitutional requirements aside, the statute itself appears 
to require a plaintiff to experience a concrete injury to state 
a cause of action, which plaintiffs failed to allege.

Plaintiffs filed a notice of appeal on October 30, 2015.6 On 
November 16, 2015, appellants in Ross v. AXA filed a motion 
to consolidate the appeals.7  The Second Circuit denied the 
motion to formally consolidate the cases, but will hear them 
“in tandem.” The briefing schedule is pending the Supreme 
Court’s decision in Spokeo, Inc. v. Robins,8 which involves 
the scope of Congressional authority to create Article III 
standing by virtue of a federal statute authorizing a private 
right of action.9 The Supreme Court heard oral argument 
in Spokeo on November 2, 2015, but has not yet issued its 
decision as of January 29, 2016.

Volatility Management / Annuities

AXA also recently won dismissal of a putative class action 
suit brought on behalf of variable annuity policyholders 
based on its alleged failure to properly disclose its volatility 
management strategy.10 Variable annuities are tax-deferred 
retirement vehicles possessing characteristics of both 
insurance products and investment securities. Plaintiff 
purchased a variable annuity that allowed her to choose 
among several investment options. The contract required 
AXA to notify policyholders of material changes to 
investment strategies.  Plaintiff filed a class action on behalf 
of these policyholders (“Zweiman I”).11  

AXA sought to dismiss Zweiman I and related cases on the 
ground that they were precluded by the Securities Litigation 
Uniform Standards Act of 1998 (“SLUSA”).12 SLUSA was 
enacted in 1998 to prevent plaintiffs from improperly 
bringing securities fraud class actions under state law in 
state court. Under SLUSA, a class action is removable to 
federal court, where it must be dismissed if it is a “covered 
class action” involving covered securities alleging securities 
fraud. Recently, in In re Kingate, the Second Circuit held 
that a state law claim is precluded by SLUSA if (i) there is 
an allegation of a misrepresentation or omission, (ii) the 
allegation is of conduct by the defendant, and (iii) the 
allegation is necessary to liability.13

Anticipating that AXA’s argument would prove successful, 
plaintiff voluntarily dismissed the complaint in Zweiman I in 
June 2014. The same day, plaintiff filed a new putative class 
action in New York state court, alleging that AXA breached 
its contractual obligations under New York state law by 
failing to properly disclose its new volatility management 
strategy. AXA removed the action to federal court.  Plaintiff 
filed a motion to remand, and AXA cross-moved to dismiss 
the case as precluded by SLUSA.

6 Robainas v. Metropolitan Life Ins. Co., Case No. 15-3504 (2d Cir.).
7 Appellants also sought to consolidate Yarbrough v. AXA Equitable Life Ins. Co., Case No. 15-3553 (2d. Cir.).  Like Ross and Robaines, it was decided on a 
motion to dismiss based on plaintiffs’ lack of Article III standing.  Appellants in all three cases are represented by the same counsel on appeal.
8 742 F.3d 409 (9th Cir. 2014), cert. granted, 135 S. Ct. 1892 (U.S. April 27, 2015) (No. 13-1339).
9 Letter regarding the status of a Supreme Court case, Case No. 15-3504, Doc. No. 50 (Jan. 26, 2016).
10 Zweiman v. AXA Equitable Life Ins. Co., No. 1:14-cv-5012, slip op. (S.D.N.Y. Sept. 30, 2015).  
11 Zweiman v. AXA Equitable Life Ins. Co., 14-cv-3128 (S.D.N.Y. 2014).  Three other actions filed in the Southern District of New York based on AXA’s use of a 
volatility management strategy were marked as related.
12 Pub L. No. 105-353, 112 Stat. 3227 (codified at 15 U.S.C. §§ 77p, 78bb(f )).
13 In re Kingate, 784 F.3d 128 (2d Cir. 2015).
14 Zweiman v. AXA Equitable Life Ins. Co., Case No. 14-cv-5012, slip op. (S.D.N.Y. Sept. 30, 2015) (“Zweiman II”).
15 Zweiman v. AXA Equitable Life Ins. Co., Case No. 15-3466 (2d Cir.).
16 Schedule Order, Case No. 15-3466, Doc. No. 25.
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Plaintiff contended that, because the complaint alleged 
breach of contract, and not on a failure to notify 
policyholders of a material change, the claim was not barred 
by SLUSA. In addition, plaintiff argued that the complaint 
did not allege fraud “in connection with” the purchase or 
sale of a covered security, as required for SLUSA preclusion, 
because plaintiff was arguing that AXA’s actions did not 
induce the plaintiff to purchase the variable annuity.

Judge Broderick applied the Kingate standard for 
determining whether the claim was precluded by SLUSA, 
and found that, notwithstanding plaintiff’s attempt to 
excise the allegation that AXA failed to disclose a change 
in investment strategy, the gravamen of the claim was 
securities fraud. Moreover, AXA’s alleged actions were 
sufficiently connected to the purchase or sale of a covered 
security because plaintiff paid a premium for certain 
guarantee benefits. Therefore, the claim was precluded by 
SLUSA and had to be dismissed.14  Plaintiff filed a notice of 
appeal in Zweiman II on October 29, 2015. 15  The opening 
brief is due February 11, 2016.16

Noteworthy Life Sector Court Decision
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Introduction

Continuing a trend witnessed over the past several years, 
2015 saw a number of transactions intended to extinguish 
plan liabilities through large-scale group annuity purchases, 
as well as the distribution of lump sums.

As we have reported in our prior year reports, over recent 
years, plan sponsor concerns regarding volatility in pension 
obligations have been heightened by many factors, including 
changes in accounting and funding rules, as well as by 
volatile capital markets, a low-interest rate environment and 
longevity risk issues. The following is a brief roundup of legal 
developments in this area in 2015. Fortunately for insurers, 
while the agencies responsible for the regulation of pension 
plans (the U.S. Internal Revenue Service and Department 
of Labor) are focused on de-risking issues, their primary 
concerns seem to be in the area of lump-sum distributions.

Litigation Developments

The 2015 Fifth Circuit decision in the Lee v. Verizon saga is, 
consistent with earlier rulings in the case, very helpful to  
plan sponsors.

As we have discussed in our prior reviews, in October 
2012 Verizon amended its pension plan to provide for the 
purchase of a single-premium, group annuity contract in 
settlement of benefit obligations to retirees. (Verizon had 
also retained an independent fiduciary to represent the plan 
in the selection of the annuity contract.) The parties entered 
into an agreement with Prudential Insurance Company of 
America (“Prudential”) pursuant to which $7.4 billion in 
pension liabilities were transferred to Prudential in return 
for a premium of $8.4 billion. Plan participants (both those 
whose benefits were transferred and those whose benefits 
were retained by Verizon) sued. Plaintiffs sought (and were 
denied) in 2012 a restraining order with respect to the 
purchase of the annuity contract. In June 2013, the District 
Court for the Northern District of Texas dismissed plaintiffs’ 
ERISA claims, but allowed them leave to refile an amended 
complaint. Plaintiffs refiled and in April 2014, the court again 
dismissed plaintiffs’ claims, including plaintiffs’ fiduciary 
breach claims. Plaintiffs appealed this decision to the Fifth 
Circuit and in a decision issued by the court on August 17, 
2015, the court rejected all of the claims by the retirees who 
had been annuitized. More specifically, the court held that 
Verizon’s amendment to the plan to provide for an annuity 
purchase was a settlor action, not a fiduciary one, and thus 

could not have constituted a breach of its fiduciary duty. The 
court also held that under the terms of the plan, the fiduciary 
did not have the discretion to structure the annuity as a buy-
in, rather than a buy-out, annuity, or to seek the participants’ 
consent to the transfer, and thus could not have breached its 
duty by failing to do so.

Although the decision and plan amendment to annuitize 
retiree benefits was a settlor function, the choice of 
annuity carrier was a fiduciary one. Plaintiffs in the Verizon 
case alleged that Verizon breached its fiduciary duty 
when it annuitized all retiree benefits with a single insurer, 
Prudential. The court rejected this claim. Although the court 
emphasized the need for procedural prudence and careful 
consideration of the factors listed in the Department of 
Labor’s Interpretive Bulleting 95-1, it held that no breach 
was established as Verizon had retained an independent 
fiduciary two months prior to the date Prudential was 
chosen and the independent fiduciary had issued a written 
determination that the transaction complied with ERISA a 
month before it occurred.

Plaintiffs had also alleged that the $1 billion in costs 
incurred in excess of the plan liabilities extinguished by the 
annuity purchase was unreasonable; the court affirmed 
the District Court’s determination that this bare allegation 
without supporting facts was insufficient to establish 
unreasonableness. The court also rejected plaintiffs’ 
argument that ERISA prohibits an annuity transfer from an 
ongoing plan (as opposed to a terminated plan), and further 
ruled that the participants whose benefits were transferred 
failed to identify a viable protected benefit with which 
Verizon had interfered.  The court made clear that it did not 
consider the loss of ERISA protections and PBGC benefits 
as rights Verizon could not eliminate. In a blow to the class 
of participants whose benefits were not transferred to 
Prudential (i.e., those who remained covered by the plan), 
the court ruled that they had failed to allege an “injury in 
fact” sufficient to establish constitutional standing to sue. In 
September 2015, the court rejected plaintiffs’ subsequent 
petition for a rehearing. In December 2015, the plaintiffs 
submitted a petition to the Supreme Court for a   
writ of certiorari. 

North America Pension De-Risking and Longevity
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IRS Developments

The IRS has issued guidance that forecloses the possibility 
of distributing lump sums for de-risking purposes in certain 
circumstances. Conversely, as discussed below, the IRS has 
not yet issued new mortality tables that reflect the longevity 
gains of RP 2014.

Lump Sums

In the past there has been some uncertainty about whether 
a plan sponsor may, consistent with the requirements 
applicable to qualified plans, offer a participant who has 
already commenced receiving benefits in the form of an 
annuity the right to cancel the annuity and receive a lump-
sum distribution. In both 2012 and 2014, the IRS issued 
private letter rulings holding that, under the facts described 
in the rulings, offering a one-time lump-sum option for 
participants in pay status is not inconsistent with certain 
technical qualification requirements referred to as the 
“minimum distribution rules.”  

In a somewhat abrupt “about-face,” on July 10, 2015, the 
IRS issued Notice 2015-49, which “informs taxpayers that 
the Treasury Department and the IRS intend to amend” 
certain regulations to provide that qualified defined benefit 
plans are generally not permitted to replace any annuity 
currently being paid from the plan with a lump-sum or other 
accelerated form of distribution. Although the Notice states 
that the regulations will be issued in the future, it essentially 
imposes an immediate prohibition on distributing lump 
sums to participants in pay status, because it provides that 
the regulations will be retroactive to the date of issuance 
of the Notice. (The Notice also indicates that there will be a 
grandfather for certain transactions for which amendments 
or communications were made before that date, or for 
which IRS private letter rulings were obtained). It is worth 
mentioning that it appears that the IRS intends for the 
prohibition to apply only to ongoing (and not terminated) 
plans, but the Notice is not entirely clear, and we may not 
know this for sure until regulations are issued. Finally, the 
prohibition does not apply to those not yet in pay status – 
hence it is still possible to de-risk by offering lump sums to 
participants who have terminated employment but are not 
yet in pay status. An IRS official is reported to have recently 
stated that the regulations are in a “fairly advanced stage of 
development,”  and that the regulations will be subject to the 
typical comment and hearing process. 

Mortality Tables

As reported last year, new mortality tables (referred to as 
“RP-2014”) were issued in October 2014 by the American 
Society of Actuaries. The new tables reflect both current 
and projected increases in longevity. Companies have 
generally needed to reflect the new tables when calculating 
pension obligations for financial accounting purposes for 
years ending after October 31, 2014. The effect of longevity 
gains is, of course, to increase the projected duration of 
the streams of benefit payments to plan participants, 
thereby increasing the amount of the net projected benefit 
obligations that plan sponsors must book.

Separate from the mortality tables used for financial 
accounting purposes, the IRS prescribes the mortality 
tables to be used for purposes of determining plan liabilities 
for funding purposes (i.e., for calculating employer 
contributions to the plan) and for calculating lump-sum 
distributions. On July 31, the IRS issued Notice 2015-53, which 
provides the static mortality tables for minimum funding 
and lump-sum calculation purposes. These tables do not 
reflect RP-2014. Rather, the Notice provides that the IRS is 
considering comments regarding the RP-2014 tables and 
expects to issue new regulations revising base mortality 
rates and projection factors that would not apply until 2017 
at the earliest.

If and when the IRS mortality tables are revised to reflect 
RP-2014, plan liabilities can generally be expected to be 
larger (resulting in increased employer contributions 
and larger PBGC variable premiums that are a function of 
unfunded liabilities). (As a footnote, a September report 
from Moody’s Investors Service states that corporate 
pension plan sponsors will save at least $18 billion in 2016 
as those sponsors continue to calculate minimum funding 
contributions using the older mortality tables.  As Moody’s 
notes, this amounts to “kicking the can” down the road 
in terms of funding). Similarly, if and when the IRS adopts 
new tables based on RP-2014, lump-sum distributions to 
participants calculated under the new tables can generally 
be expected to be larger (holding other variables, e.g., 
interest rates, constant). Hence, some consultants have 
suggested that sponsors may have a window of opportunity 
in the next year or so to pursue de-risking via the offer of 
lump-sum distributions that may be smaller than they would 
be if distributed after new tables are issued. Of course, in 
light of the new IRS guidance on lump sums, that sort of 
lump-sum window will be possible only for those not yet in 
pay status.
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Calls for Enhanced Disclosure

The General Accounting Office issued a report in 2015 that 
participants need better information when offered lump 
sums that would replace the lifetime income benefits to 
which they would otherwise be entitled. The ERISA Advisory 
Council and the Department of Labor have also been looking 
closely at this issue. It has been reported that on November 
4, 2015, the Council  recommended model notices to the 
DOL that could be used by plan sponsors to communicate 
with participants who will receive risk transfer offers. 
The Council reportedly also recommended that the DOL 
create a specially designed internet tool that would help 
participants research annuities that could be purchased 
with their lump sums.

The National Conference of Insurance Legislators (the 
“NCIL”) proposed, but did not adopt, model insurance 
legislation regulating pension de-risking. Instead, the NCIL 
adopted a list of “best practices” regarding de-risking. On 
July 2, 2015, Connecticut signed into law a bill including 
a component of NCIL’s best practices. Specifically, the 
Connecticut law protects annuitants’ benefits from 
creditors following the transfer of those benefits to an 
insurance company.

International Monetary Fund Warning

The IMF warned that the large-scale transfer of pension 
liabilities to the insurance industry may give rise to systemic 
risks in the U.S. financial system.  

As we reported last year, surveys indicate that the volatility 
in unfunded pension obligations continues to provide an 
incentive for sponsors to explore moving those obligations 
off their books. The determination of the optimal time for 
a plan sponsor to do so depends on an array of financial 
and actuarial factors, and the design and execution of such 
a transaction requires satisfaction of many complex legal 
requirements. In 2015, the developments described above 
appear to sanction the purchase of large-scale annuity 
contracts from ongoing plans (Verizon), prohibit the use 
of lump sums in some circumstances (IRS Notice 2015-49), 
and to some degree provide financial incentives to offer 
lump-sum windows in 2016 (before the IRS fully updates 
its mortality tables to reflect RP-2014) rather than delay 
such a window until a future year. Companies interested 
in implementing de-risking strategies are advised to seek 
experienced legal counsel and financial advisors.

Pension De-Risking and Longevity | North America
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UK

In the UK, the deal volume for bulk annuity business in 
2015 remained steady at around £10 billion. Five longevity 
swaps were also executed by pension plans in 2015, 
hedging longevity risk associated with around £9.3 billion 
of liabilities.  

Insurers’ appetite for bulk annuity new business remains 
strong, and volume for 2016 is expected to remain at 
least at 2015 levels. The consensus view in the market 
is that Solvency II should not materially impact pricing 
for pensioner liabilities, although it may increase pricing 
slightly for non-pensioner buy-ins.   

The number of active insurers in the bulk annuity market 
has increased, with Scottish Widows (part of Lloyds 
Banking Group) writing its first buy-in in the third quarter 
of 2015, although two specialist medical insurers – Just 
Retirement Group plc and Partnership Assurance Groupl 
plc – are awaiting regulatory approval to merge which, if 
granted, would keep the numbers constant for now. 

If anything, the availability of capacity should result in 
greater competition in 2016, although it is the schemes 
that may be competing to attract the resource of the 
insurers to provide accurate pricing. The process of 
providing a quotation involves a great deal of work for 
each insurer, so they are likely to prioritize their resource 
for those schemes that come to market with a serious 
intention to transact and can demonstrate readiness to 
move quickly, for example, by having already completed 
data cleansing exercises and having secured sponsor 
support, where required. 

Besides  conventional bulk annuity buy-ins and buyout 
transactions, 2015 saw some innovative structures being 
implemented to transfer of longevity risk away from 
pension schemes. Of particular note was the increased 
use of captive or special purpose insurance vehicles, 
which can be owned by the pension scheme or sponsoring 
employer, or even the third party advisor to either. For 
example, early in 2015, the UK’s Merchant Navy Officer’s 
Pension Fund (“MNOPF”) completed a direct longevity 
hedge swap transaction in respect of £1.5 billion of its 
members’ longevity risk. The trustee established its own 
special purpose insurance vehicle for the longevity 

swap transaction, using an incorporated cell established 
in Guernsey for this purpose; cells of this nature are 
subject to captive friendly solvency rules. The cell then 
entered into a reinsurance agreement with Pacific Life Re 
to enable the longevity swap to be completed. 

This type of innovative structure, which borrows from 
technology found in the capital markets and collateralized 
reinsurance, where incorporated cells are widely used, has 
also been used in the sub £1 billion market. For example, in 
November 2015, the RAC (2003) Pension Scheme entered 
into a longevity swap transaction which transferred £600 
million of its longevity exposure to French reinsurance 
firm SCOR SE.  

Market participants expect the level of innovation to 
continue to develop such that longevity swaps and 
more direct access to the reinsurance market becomes 
increasingly common and attractive to a wider range of 
pension scheme sizes.  

Typically longevity swaps, hedges and risk transfer 
or reinsurance transactions tend to cover pensioner 
retirees. However, increasingly, the market is open to 
taking on longevity risk for active and deferred members. 
Mechanisms can be incorporated into the transactions 
to enable insured benefits to be adjusted to reflect 
actual dates of retirement and cessation of pensionable 
service; a key negotiating point, of course, is the scope and 
frequency of such adjustments, as well the pricing basis. 
This is further evidence that the longevity risk transfer 
market continues to develop.  

A further stand-out development for 2015 is the increase 
in medically underwritten policies. According to a report 
by the Pensions Institute issued on January 13, 2016, 
medically underwritten policies accounted for over 15% 
of bulk annuity transactions under £100m by mid-2015. 
The report also indicates that approaching £1.5 billion in 
medically underwritten bulk annuities have now been 
written and this is a trend we are seeing continue, with 
the specialists in this area now regularly being considered 
by trustees along with traditional life insurers. Nor are 
transactions limited to sub-£100 million, with Legal & 
General having recently completed 

Europe
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a medically underwritten policy in excess of £200 million. 
The market in the UK may be about to change, however, with 
the two largest specialists in medically underwritten policies 
currently in merger talks. The merger has been delayed, 
but the latest indications are that Just Retirement and 
Partnership will complete their tie-up towards the end of Q1.

There are two particular concepts in medically underwritten 
policies that are worth keeping a particular eye on at 
the moment. The first is “top-slicing” – where the most 
expensive pensions in a scheme are insured on a medically 
underwritten basis separately from the rest of the scheme. 
This is increasingly being used in the market, with experts 
saying that this can benefit the scheme both as regards 
the cost of the “top-sliced” pensions and the “rump” that 
remains. This is on the basis that the rump tends to be more 
homogenous in the type of benefits and type of employees 
that are covered, so it is easier for the insurer to use 
assumptions that apply across those pensioners, without 
having to also include assumptions for the more expensive 
“top-sliced” pensions.

The second concept is post-transaction medical 
underwriting, where the medical data for the members 
whose benefits are being underwritten is collected after 
the transaction has signed. The Pensions Institute have 
commented that “this post-transaction data may not 
necessarily result in post-transaction premium reductions 
for pension schemes.” However, we understand that at least 
one insurer may be prepared to offer a capped premium 
arrangement whereby the trustees are given the benefit of 
any premium reduction resulting from post-transaction 
medical underwriting, but trustees are not exposed if the 
medical data would otherwise suggest a premium increase

Germany

In Germany, the de-risking movement is less insurance 
driven, but more steered towards the ongoing process 
away from classic book reserve financed scheme setups. 
Funded, DC-like plans set up in the form of Contractual Trust 
Arrangements are still in vogue, and the market has seen the 
increasing use of fiduciary management arrangements for 
the administration of the funding assets. Investment is often 
steered by asset-liability modeling (“ALM”) and liability-
driven investing (“LDI”) strategies. Also, employment 
law plays a major role in the overall de-risking concepts 
as risks deriving from scheme setups are subject to strict 
employment law principles. Employers have shown an 
increasing interest in scheme set-ups that tie the liability 
directly to the performance of the plan assets. 

Another market trend was the increasing pressure on 
traditional Pensionskasse vehicles. These often very old 
insurance style financing vehicles profit from certain tax 
benefits; however, they are subject to strict supervision by 
German supervisory authority BaFin and have only limited 
investment possibilities. Due to stricter reserve and stress 
test requirements, the market has seen a number of these 
vehicles in deficit using recovery plans lately. Many experts 
in Germany expect further consolidation in this market 
segment in the coming years.

Finally, good news came late in the year from the German 
legislator. Together with the transposition of the EU 
mobility directive, the German parliament amended 
the Insurance Supervision Act to the extent that it has 
relieved Pensionsfonds from the obligation to give 
insurance guarantees for the payment phase. Under the 
old law, Pensionsfonds had to guarantee a defined benefit, 
regardless of the tariff used. For obvious reasons, this 
limited their investment flexibility. Under the new law this 
limitation has been lifted; however, a minimum pension 
must be agreed on in the original commitment, and if the 
Pensionsfonds is unable to pay, the employer needs to cover 
the amount of the difference. To further protect employees, 
this setup can only be introduced on the basis of collective 
agreements with employee representation bodies.

Pension De-Risking and Longevity
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Tax Court Rules that Residual Value 
Insurance Is Insurance  
for Tax Purposes 

For the third time in two years, the United States Tax Court 
rejected the attempt by the Commissioner of Internal 
Revenue (the “Commissioner”) to define “insurance” in a 
way that would deny tax benefits to the taxpayer in question.  
In R.V.I. Guaranty Co., Ltd. & Subsidiaries v. Commissioner, 
145 T.C. No. 9 (Sept. 21, 2015), the Commissioner attempted 
to deny R.V.I.’s deductions for reserves for insured losses 
on the grounds that R.V.I.’s contracts were not “insurance 
contracts,” and that, consequently, R.V.I. did not qualify as 
an insurance company eligible to take deductions for loss 
reserves.  R.V.I. issued “residual value insurance” contracts 
to leasing companies, real property owners and financial 
institutions insuring against the risk that the actual value 
of leased property at the end of a lease term would be 
less than the expected residual value. The Commissioner 
relied primarily on the theory that the policies covered 
investment risk rather than insurance risk. The court 
analyzed whether the contracts involved risk shifting and 
risk distribution, whether the transaction involved insurance 
“in its commonly accepted sense,” and whether the risk 
transferred was an “insurance risk.” The court found the 
contracts met all four of these tests, and concluded the 
R.V.I. was a bona fide insurance company eligible to take 
deductions for reserves for losses.

The Commissioner asserted that R.V.I.’s contracts did not 
transfer enough risk to satisfy the “risk shifting” requirement 
because losses were relatively unlikely to occur. The 
Commissioner’s experts relied on the fact that, as of the end 
of 2006 (the tax year in question), many of R.V.I.’s policies 
had experienced no losses. R.V.I.’s cumulative loss ratio from 
the start of its business through 2006 was only 28 percent. 
Unfortunately for R.V.I., but fortunately for its tax case, R.V.I.’s 
contracts suffered much higher losses in the years between 
2006 and the trial, with a loss ratio during the 2008 financial 
crisis equal to 98 percent of premiums written. The court 
concluded that R.V.I.’s business was similar to “catastrophic” 
insurance coverage for other low-frequency, high severity 
risk and, therefore, satisfied the risk shifting test.

The Commissioner asserted that R.V.I.’s contracts did not 
distribute risk the way case law and insurance theory require 
because the risks covered were systemic risks, like major 
recessions, which could cause all insured assets to decline in 
value simultaneously. R.V.I. argued that it distributed 

risks by insuring different kinds of assets (20 different 
types of passenger vehicles, 15 different types of real estate 
properties, and 30 different types of commercial equipment 
assets), and the values of each of these assets could be 
affected differently by regional economic downturns, rising 
fuel prices, technological improvements, high interest rates 
and many other factors. Also, R.V.I. argued that many types of 
insurance, such as mortgage guarantee insurance, municipal 
bond insurance and financial guaranty insurance, all provide 
coverage against similar risks. The court stated that “perfect 
independence of risk is not required,” only “meaningful” risk 
distributions, and the court concluded that R.V.I.’s policies 
“accomplish sufficient risk distribution to be classified as 
‘insurance’ for tax purposes.”

The Commissioner had no better luck with his argument 
that R.V.I.’s policies did not satisfy the requirement that 
R.V.I’s contracts meet “commonly accepted notions of 
insurance” because the policies did not pay immediately 
on the happening of a “fortuitous event,” like a car crash, 
but upon the contract reaching its termination date, and 
the premiums were nonrefundable.  The court rejected 
the Commissioner’s “fortuitous event” argument, noting 
that the R.V.I. policy is similar in this regard to a municipal 
bond insurance policy, which section 832(e)(6) of the 
Internal Revenue Code treats as insurance. The court also 
recognized that the nonrefundable premiums term was a 
“unique feature,” but that it was driven by the underlying 
leasing transaction, and that the “insurer’s tailoring its policy 
terms to the risks it undertakes” should not prevent the 
policies from qualifying as insurance.

Finally, the Commissioner argued that the R.V.I. policies were 
analogous to “put” options and did not cover “insurance 
risk” rather than financial risk. The court was not persuaded. 
The Court noted that insurance regulators have treated 
residual value insurance as true insurance for decades, 
that R.V.I.’s regulators and auditors treated the contracts 
as insurance for statutory accounting purposes, that many 
well recognized insurance companies offer residual value 
policies, and that residual value insurance is quite similar 
economically to mortgage guarantee insurance.

Tax Developments



44 Global Insurance Industry 2015 Year in Review

The court concluded that the residual value policies were 
“insurance contracts,” and since more than half of R.V.I.’s 
business in 2006 consisted of issuing insurance contracts, 
R.V.I. was an insurance company in 2006 and was required to 
compute its taxable income under section 832, including a 
deduction for loss reserves. 

Senator Wyden Prompts the 
Treasury to Issue Regulations to 
Curb Hedge Fund Re’s and Then 
Proposes Legislation 

Senator Ron Wyden has for years pressed the Treasury to 
curb tax “abuses” by an offshore insurance companies that 
combine in some fashion tax-favored status of reinsurance 
companies with investment strategies more commonly used 
by hedge funds. In 2015, the Treasury finally responded to 
the senator’s prodding to issue guidance regarding these 
so-called “Hedge Fund Re” companies. And the senator 
followed the Treasury’s action with proposed legislation to 
draw bright lines in this murky area of the law.

In 2003, the Internal Revenue Service warned taxpayers 
that it would scrutinize “purported” insurance companies 
organized offshore which invest in hedge funds or 
investments in which hedge funds typically invest.17 The 
Service advised that it would apply the passive foreign 
investment company (“PFIC”) rules where it determines 
that the offshore company is not an insurance company 
for tax purposes. Many well-publicized “Hedge Fund Re” 
companies have been formed since 2003 without any public 
reaction by the Service or the Treasury.

Finally, on April 23, the Treasury released proposed 
regulations to provide guidance on whether a foreign 
insurance company is engaged in the “active conduct of 
an insurance business” for purposes of the Code section 
1297(b)(2)(B). That section provides an exception to the 
definition of “passive income” used in the definition of 
a PFIC. The Treasury’s proposed regulations attempt to 
distinguish foreign reinsurance companies not treated as 
PFICs from a “purported reinsurance company” established 
by a hedge fund or hedge fund manager. By issuing these 
proposed regulations, Treasury met the commitment that 
IRS Commissioner John Koskinen made to Senator Ron 
Wyden at a Senate Finance Committee hearing in February 
to produce guidance on the PFIC insurance company 
exception within 90 days.  

The PFIC rules were added to the Code in 1986 as an 
additional “anti-deferral” rule to take away the tax 
advantages of investing in foreign investment entities.  

17 Notice 2003-34, 2003-1 C.B. 990.
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Section 1297 of the Code defines a foreign corporation as 
a PFIC if either 75 percent or more of gross income for the 
taxable year is passive or more than 50 percent of its assets 
produce passive income. A typical insurance company, with 
a large investment portfolio, could easily have more than 50 
percent of its assets producing passive income. To prevent 
the PFIC rules from treating many insurance companies as 
failing the 50 percent passive asset test, Congress added to 
the original PFIC legislation an exception to the definition 
of passive income.  Section 1297(b)(2)(B) provides that, 
“except as provided in regulations,” the term “passive 
income” does not include any income that is derived in the 
“active conduct” of an insurance business by a corporation 
that is predominantly engaged in an insurance business and 
that would be subject to tax as an insurance company if the 
corporation were a domestic corporation.

The proposed regulations define “active conduct” and 
“insurance business” for this purpose. Several points about 
these regulations will be of interest to market participants at 
the intersection of reinsurance and hedge funds.

First, the proposed regulation incorporates by reference the 
definition of “active conduct” of a business used in Treas. 
Reg. §1.367(a)-2T(b)(3). The key part of that regulation 
states that:

In general, a corporation actively conducts a trade 
or business only if the officers and employees of the 
corporation carry out substantial managerial and 
operational activities.

The section 367 regulation also provides that:

In determining whether the officers and employees 
carry out substantial managerial and operational 
activities, however, the activities of independent 
contractors shall be disregarded.

It seems clear that the activities of insurance managers and 
other independent service providers will not count toward 
satisfying the active conduct test.

Furthermore, the proposed regulation is even narrower 
than the section 367 regulation. The section 367 regulation 
counts officers and employees of related entities who 
perform services for the foreign corporation. The proposed 
PFIC regulation excludes consideration of the officers and 
employees of related entities in applying the active   
conduct test.

The exclusion of activities of employees of related 
companies seems particularly onerous for potential 
PFICs. The PFIC provisions contain a look-through rule 
that disregards the corporate separateness of a parent 
corporation and its 25 percent or more owned subsidiary 
in determining whether the parent company is a PFIC. That 
is, the parent has to include its proportionate share of the 
subsidiary’s income and assets in determining whether 
the parent company is a PFIC. Excluding the subsidiary’s 
employees from the consideration of whether the parent 
company satisfies the “active conduct” requirement may 
strike some as unduly harsh.

Second, the proposed regulation does not treat all 
investment activity of an insurance company as producing 
passive income.  Prop. Reg. §1.1297-4(b)(2)(ii) suggests that 
income earned “from assets held by the foreign corporation 
to meet obligations under the [insurance] contracts” is not 
passive income for PFIC purposes.

Many insurance industry participants filed comments 
suggesting revisions to the proposed regulation. The captive 
insurance industry objected to the requirement that only 
insurance activities conducted by a company’s own officers 
or employees counted toward the active business test. Many 
existing reinsurance companies responded to the Treasury’s 
request for suggestions as to how to determine what 
portion of an insurance company’s assets are held to meet 
obligations under insurance contracts. At the Treasury’s 
hearing on September 18, the Reinsurance Association of 
America (“RAA”) proposed a two-tier test. A “bright-line” 
safe harbor test would treat reinsurance companies with a 
15% reserve to assist ratio as “active,” and companies which 
fail the 15% test would be allowed to prove by “facts and 
circumstances” that they are “active” and eligible for the 
PFIC exemption.

Tax Developments
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18 Validus Reinsurance Ltd. v. United States, 19 F. Supp. 3d 225 (D.D.C. 2014).

There are no fixed deadlines in the regulation writing 
process. The Treasury could take years to either re-
propose regulations (and ask for more comments) or to 
issue final regulations. The most optimistic forecast we 
have seen is that re-proposed regulations will be issued in 
the first quarter of 2016.  Stay tuned.

Senator Wyden made his own attempt to draw lines in 
this area by filing on June 25 a proposed bill which he 
called the “Offshore Reinsurance Tax Fairness Act.” 
His bill would provide a bright-line test for determining 
whether a company is truly an insurance company for 
purposes of the PFIC exception. To meet the bright-line 
test, a company’s “insurance liabilities” must exceed 25% 
of its assets. If a company does not meet the 25% test, 
but its insurance liabilities-to-assets ratio is at least 10%, 
Senator Wyden’s bill would allow the company to argue, 
based on “facts and circumstances,” that it qualifies 
for the insurance company exception. Under the bill, 
companies with ratios below 10% would not be treated as 
an insurance company and would be classified as a PFIC.  
Senator Wyden states that his legislation will disqualify 
“most of the hedge fund reinsurance companies that are 
taking advantage of the current law loophole,” making 
them ineligible for the PFIC exception. There has been 
no action with respect to the bill beyond referral to 
the Senate Finance Committee. It has attracted no co-
sponsors.

IRS Agrees to Follow Validus 
Opinion that Foreign-to-Foreign 
Reinsurance Is Not Subject to FET 

On December 23, the U.S. Internal Revenue Service (“IRS”) 
gave an early Christmas present to the international 
reinsurance industry.  On that day the IRS issued Revenue 
Ruling 2016-3 in which it revoked Revenue Ruling 2008-
15, the 2008 revenue ruling in which the IRS first publicly 
asserted that the federal excise tax (“FET”) on insurance 
premiums paid to foreign insurers and reinsurers applies 
on a “cascading” basis each time the risk is transferred. 
The IRS stated the December ruling was “in view of” the 
May 2015 decision of the United States Court of Appeals 
for the District of Columbia Circuit in the case of Validus 
Reinsurance, Ltd. v. United States, 786 F.3d 1039, and that 
“as a result” the IRS will no longer apply the 1% FET “to 
premiums paid on a policy of reinsurance issued by one 
foreign reinsurer to another foreign insurer or reinsurer.”

The Validus case began after the IRS announced, in 2008, 
its view that the FET on policies issued by foreign insurers 
or reinsurers applied each time insurance of a U.S. risk 
was shifted by reinsurance or retrocession. The FET on 
reinsurance had been in the statute since 1942, but the IRS 
did not adopt the view that the FET applies on a cascading 
basis until the publication of Revenue Ruling 2008-15, 66 
years after the statute was adopted.

Section 4371(1) of the Internal Revenue Code imposes 
a 4 percent FET on casualty insurance or indemnity 
bond premiums paid to a foreign insurer with regard 
to U.S. risks. Section 4371(2) imposes a 1 percent FET 
on life insurance, sickness and accident policies, or 
annuity premiums paid to a foreign insurer with regard 
to U.S. risks.  Section 4371(3) imposes a 1 percent FET on 
“Premiums paid on the policy of reinsurance covering any 
of the contracts taxable under paragraph (1) or (2).”

When the IRS announced, in 2008, its view that section 
4371(3) applies on each successive transfer of a reinsured 
U.S. risk to foreign retrocessionnaires, many in the 
offshore industry objected to this new interpretation 
of the law. Validus Re, a Bermuda reinsurer, challenged 
that interpretation in court in the only way available 
to it: Validus paid the FET on transactions in which it 
retroceded to foreign retrocessionnaires certain U.S. 
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risks that Validus had assumed from U.S. insurers, then filed 
a claim for a refund and then sued for that refund in federal 
district court when the IRS failed to act on Validus’s claim.

The district court treated the case as a simple matter of 
statutory construction. The court stated that section 
4371(3) applies to “reinsurance,” and that the transactions 
on which Validus paid the FET were “retrocessions,” that is, 
reinsurance of reinsurance, and that because section 4371(3) 
did not apply to “retrocessions,” Validus did not owe FET. 18

The government appealed the case to the DC Circuit Court 
of Appeals. The appellate court found that language of 
section 4371(3) “ambiguous with regard to wholly foreign 
retrocessions,” that is, retrocessions from a foreign 
reinsurer such as Validus to a foreign retrocessionnaire.

The appellate court resolved this ambiguity against 
the government because of the presumption against 
extraterritoriality. The appellate court referred to U.S. 
Supreme Court cases for the “longstanding principal of 
American law ‘that legislation of Congress, unless a contrary 
intent appears, is meant to apply only within the territorial 
jurisdiction of the United States.’” The appellate court ruled 
that the government’s interpretation of section 4371(3) is 
plausible, but “plausibility does not rebut the presumption 
against extraterritoriality.”

The appellate court also rejected the government’s 
argument that the IRS’s interpretation of the statute is 
entitled to judicial deference. The court ruled that the 
doctrine of judicial deference to administrative agencies 
“requires some indication that the agency has considered 
the effect of the presumption against extraterritoriality.” 
In this case, the government did not show that it had 
considered the effect of the presumption against 
extraterritoriality in Revenue Ruling 2008-15 or other 
administrative rulings on which it had relied.

The publication of Rev. Rul. 2016-3 means that the IRS will 
issue refunds to the many reinsurance companies in a 
position similar to Validus, which have for several years been 
paying FET and immediately filing administrative claims for a 
refund.

Webber v. Commissioner.  The Tax 
Court Gives “Deference” to the 
IRS’s “Investor Control” Doctrine

The United States Tax Court found the owner of a variable 
life insurance policy controlled the investment decisions 
made by the separate account of a Cayman Islands life 
insurance company that formally owned the investment 
assets. The court for the first time adopted the Internal 
Revenue Service’s “investor control doctrine” and 
concluded that the policy owner was subject to tax on the 
investment income and gains generated by the   
separate account.

Starting in the 1960’s, the Service issued a series of private 
letter rulings in which it concluded that an insurance 
company that issued a variable annuity or a variable life 
insurance policy through a separate account was the owner 
of the assets owned by the separate account. Consequently, 
the Service ruled that the insurance company, not the 
policy owner, was taxed on the investment income and 
gains from the separate account’s assets. The Service 
reversed course in Revenue Ruling 77-85.  There, the Service 
ruled that the policyholder would be subject to tax on the 
investment income where the policyholder had control 
over the investment decisions of the separate account.  
But the Service grandfathered policies issued before the 
publication of Rev. Rul. 77-85. The Service has added detail 
to its guidance on the investor control doctrine by issuing 
more published and private revenue rulings on the topic 
over the years. The Service continued to apply the “investor 
control doctrine” even after Congress added the section 
817(h) rules requiring variable contracts to meet investment 
diversification standards, and sections 7702 and 7702A 
regarding the degree of life insurance risk necessary to 
establish a life insurance contract for tax purposes.

No court had rendered a final opinion reviewing Rev. Rul. 77-
85 or the investor control doctrine until the U.S. Tax Court 
rendered its opinion in Webber v. Commissioner, 144 T.C. 
No. 17, on June 30, 2015. Mr. Webber, a venture capitalist, 
established a grantor trust to purchase private placement 
variable life insurance policies on the lives of two elderly 
relatives. The policies were issued by Lighthouse Capital 
Insurance Co., an unrelated Cayman Islands life insurance 
company.  Lighthouse charged an annual administrative fee 
equal to 1.25% of the separate account value and a mortality 
fee. Lighthouse kept the administrative fee but reinsured 
most of the mortality risk with Hanover Re.  Lighthouse 
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did not provide investment management services to the 
separate accounts, but allowed the policyholder to choose 
an investment manager from a Lighthouse approved list. Mr. 
Webber chose a Bahamian bank as the investment manager. 
The bank charged a $500 annual management fee and a 
$2,000 annual accounting fee for each policy. Mr. Webber 
did not communicate directly with the investment manager, 
but the court concluded that he effectively controlled 
the investments of the separate accounts through 
communications with his lawyer, who then relayed Mr. 
Webber’s “recommendations” to the investment manager. 
The separate accounts invested in startup companies in 
which Mr. Webber also invested directly, and of whose 
boards of directors he was a member. The court concluded 
that Mr. Webber not only directed the investments of the 
separate accounts, but he also had the power to extract cash 
from the separate accounts through sales of assets to the 
separate accounts or from loans from the separate accounts 
to entities he controlled.

The court reviewed the evolution of the “investor control 
doctrine” in the Service’s rulings from 1977 through the 
present. The Tax Court stated that the Service’s investor 
control rulings “have reasonably applied well-settled 
principles of Supreme Court jurisprudence to a complex 
area of taxation” and that “the legal framework urged by 
[the Service] is consistent with prior case law, and we would 
adopt it regardless of deference,” which courts give to the 
decisions of administrative agencies.  144 T.C. No. 17 at 60.

The court rejected the taxpayer’s arguments that the 
investor control doctrine was made obsolete by the 
adoption of the statutory investment diversification rules 
in section 817(h) in 1984, the adoption of quantitative 
restrictions on life insurance policies in section 7702 in 1984 
or on “modified endowment contracts” in section 7702A  
in 1988.

We should note that the Webber case deals only with the 
policyholder’s incidents of ownership with respect to the 
underlying investment. A second prong of the “investor 
control doctrine” deals with whether the investments were 
available only through an investment in an insurance or 
annuity contract and not available to the general public.  
The Webber case does not provide any guidance on the 
necessity of “insurance directed funds.”
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State Insurance Regulators 
Challenge Use of “Big Data” in Price 
Optimization

The use of “big data” by insurance companies for purposes 
of price optimization in personal lines of insurance has 
become quite controversial among insurance regulators. 
(“Personal lines” are property and casualty insurance 
coverages sold to individuals and families for primarily 
noncommercial purposes.) Traditionally, premium rates 
have been based primarily on an actuarial estimate of 
claims costs and expenses. Among other things, state 
insurance laws prohibit premium rates that are “unfairly 
discriminatory” – meaning that they treat similarly situated 
policyholders differently and do not equitably reflect 
differences in actuarially expected losses and expenses. 

In recent years, through a process or technique referred 
to as price optimization, insurance companies have 
started using “big data” (data mining of insurance and non-
insurance databases of personal consumer information 
where permitted by law) and advanced statistical modeling 
to generate prices that differ from actuarially indicated rates 
at a granular level. The goal is to assess each consumer’s 
price sensitivity so as to charge them the highest price 
without causing them to drop coverage or switch to another 
insurance company.  

The use of price optimization in personal lines insurance 
has been heavily criticized by consumer advocates, such as 
the Consumer Federation of America and the Center for 
Economic Justice, and has come under scrutiny from the 
National Association of Insurance Commissioners (“NAIC”) 
and the Federal Insurance Office (“FIO”). Critics argue that 
those individuals who are least likely to “shop around” (and 
thus most likely to be charged higher prices under price 
optimization techniques) are precisely the consumers 
who most need state insurance regulators to protect 
them – minorities, seniors and those with lower incomes. In 
November 2015, the NAIC Casualty Actuarial and Statistical 
(C) Task Force published a white paper on the subject, which 
recommended that price optimization techniques not 
be allowed if they produce rates that vary by policyholder 
and are not cost-based. As of January 2016, regulatory 
authorities in at least 18 states have issued bulletins relating 
to price optimization, many of which imply or expressly state 
that such practices violate state law.

“Big data” has become ubiquitous in many parts of the 
economy, and to the extent the insurance industry seeks to 
use new analytical techniques to provide better products 

and services to the consumer, it is simply following the 
larger trend, and insurers, producers and consumers 
may all benefit as a result. Because insurance is a highly 
regulated industry with a strong consumer protection focus, 
however, the effort to extract higher rates from individual 
policyholders through price optimization may not be 
permissible. To this end, the NAIC Market Regulation and 
Consumer Affairs (D) Committee will be exploring insurance 
companies’ use of “big data” during 2016, and the NAIC 
Executive (EX) Committee and Plenary may adopt resulting 
recommendations as early as the Spring 2017 National 
Meeting.  See “Looking Ahead – NAIC Priorities for   
2016” below.  

NAIC Adopts Additional 
Accreditation Standards to Promote 
Uniformity

Since 1990, the NAIC has maintained an accreditation 
program to promote effective insurance company 
financial solvency regulation across the states. NAIC 
accreditation allows non-domestic states to rely on 
an insurance company’s domestic regulator to fulfill a 
baseline level of effective financial regulatory oversight. 
This leads to efficiencies both for the non-domestic 
regulators and for insurance companies that are licensed 
and operating in multiple states. Currently, all 50 states, the 
District of Columbia and Puerto Rico are NAIC-accredited 
jurisdictions. The NAIC’s Financial Regulation Standards and 
Accreditation (F) Committee has the authority to establish 
the accreditation standards, and, ultimately, to decide 
whether a state continues to meet those standards. The 
accreditation standards are designed to determine whether 
a state insurance department has adequate statutory and 
administrative authority to regulate an insurance company’s 
corporate and financial affairs.

The adoption of accreditation standards is one of the most 
important ways in which the NAIC promotes regulatory 
uniformity among the states. NAIC model laws are only 
effective in a state if they are enacted into law by that state’s 
legislature, and NAIC model regulations are only effective 
in a state if they are promulgated by that state’s insurance 
commissioner. However, whenever the NAIC designates a 
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particular requirement as an accreditation standard, then 
states have a powerful incentive to put it into effect – or risk 
losing their NAIC accreditation. Against that background, 
the following recent developments in NAIC accreditation 
standards are noteworthy:

On January 1, 2016, the following new accreditation 
standards became effective:

• Full solvency regulation for certain captive 
insurers. States must apply full financial regulatory 
requirements (rather than the lighter regulation 
that generally applies to captives) to captives 
that reinsure life insurance policies subject to 
Regulation XXX or AXXX in two or more states 
without meeting the requirements of the XXX/
AXXX reinsurance framework adopted by the NAIC 
(See “Developments in the ILS and Convergence 
Markets—Life Sector”). (A similar requirement is 
being developed for captive reinsurers that reinsure 
variable annuities and long-term care insurance, but 
is not yet effective.)

• Holding company regulatory changes. States 
must adopt the NAIC’s 2010 changes to the Model 
Insurance Holding Company System Regulatory Act 
and related Model Regulation. Those changes relate 
primarily to supervisory colleges and the annual 
enterprise risk report (Form F) requirement.  

On January 1, 2017, the following new accreditation 
standards will become effective:

• Risk Retention Group (RRG) regulation. States 
that charter RRGs will need to adopt the NAIC 
Model Risk Retention Act. RRGs are insurance 
companies formed pursuant to the federal Liability 
Risk Retention Act of 1986 to insure the liability 
exposures of group members.

• Life Risk Based Capital (RBC) changes.  States will 
need to adopt the 2011 revision to the NAIC RBC 
for Insurers Model Act, which revised the trigger 
point for the RBC trend test for life insurers from 
2.5 to 3.0, thus making it more conservative and 
consistent with the number used for property and 
casualty insurers.

On January 1, 2018, the following new accreditation standard 
will become effective:

• Own Risk Solvency Assessment (ORSA) 
requirements. States will need to adopt the 
significant elements of the NAIC Risk Management 
and ORSA Model Act, which requires certain 
insurers and/or insurance groups to maintain a risk 
management framework, regularly perform an 
ORSA and annually file an ORSA Summary Report.

The following new accreditation standards are expected to 
be adopted during 2016:

• Internationally Active Insurance Groups (IAIG) 
regulation.  States will need to adopt the 
2014 revisions to the NAIC Insurance Holding 
Company System Regulatory Act relating to new 
requirements for IAIGs for those states that are the 
group-wide supervisor of an IAIG or have domestic 
companies that are part of such IAIGs

• Certified reinsurer provisions.  States will need to 
adopt the 2011 amendments to the NAIC Credit 
for Reinsurance Model Law and Model Regulation, 
which establish a framework for ceding insurance 
companies to receive credit for reinsurance ceded 
to “certified reinsurers” (as described below).



MAYER BROWN    53

NAIC Certified Reinsurer Provisions 
on Track to Become Required 
Accreditation Standard

In 2011, the NAIC amended its Credit for Reinsurance 
Model Law and Credit for Reinsurance Model Regulation 
to reduce the collateral requirements for unauthorized 
reinsurers that complete a special certification process. 
Prior to the amendments, reinsurers that were not 
authorized or accredited in the cedent’s domiciliary 
jurisdiction were generally required to post 100% collateral 
for the liability being assumed. The amendments allowed 
unauthorized reinsurers that have been certified by the 
cedent’s domiciliary regulator to post a reduced amount 
of collateral (determined on a sliding scale) based on their 
financial strength and business practices. At least 32 states, 
representing more than 66% of the potential market for 
reinsurance (as measured by the direct U.S. insurance 
premium written by insurers domi ciled in those states), have 
already adopted the revised models, and additional states 
are considering the legislation for 2016. To date, 30 foreign 
reinsurers have been designated as certified in at least one 
state, most with NAIC ratings that allow for 80% to 90% 
reduction in collateral.

Only reinsurers with capital and surplus of at least $250 
million, financial strength ratings from at least two nationally 
recognized statistical rating organizations, and that are 
licensed and domiciled in a “qualified jurisdiction” are 
eligible to become certified. Initially, seven jurisdictions 
applied to be designated as qualified jurisdictions: Bermuda, 
France, Germany, Ireland, Japan, Switzerland and the United 
Kingdom. All seven were approved as of January 1, 2015 for 
an initial period of five years (absent a material change in 
circumstances), after which the local prudential regulators 
will be re-evaluated by the NAIC. (Bermuda’s status only 
applies to the Class 3A, 3B and 4 insurers and Class C, D and 
E long-term insurers; the United Kingdom’s status is subject 
to review if a solvent scheme of arrangement is ever used 
to involuntarily commute obligations of a U.S. cedent.)  No 
additional jurisdictions applied in 2015 to be designated as 
qualified jurisdictions. 

Significant elements of the portions of the Credit for 
Reinsurance Model Law and Credit for Reinsurance Model 
Regulation relating to certified reinsurers were adopted 
by the NAIC in 2013 as “optional” accreditation standards, 
which allowed states to choose to implement the certified 
reinsurer provisions but mandated that the laws and 

regulations of any state so choosing be substantially 
similar to the models. At the 2015 Fall National Meeting, 
the Financial Regulation Standards and Accreditation (F) 
Committee (“FRSAC”) of the NAIC agreed in principle 
to make the certified reinsurer provisions a required 
and uniform accreditation standard applicable to all U.S. 
jurisdictions. Because legislative action will be required for 
some jurisdictions, and because not all state legislatures 
meet in general sessions in 2016, FRSAC has recommended 
that the new standards take effect in January 2018. It is 
expected that the recommendation will be taken up by 
the Executive Committee of the NAIC at the 2016 Spring 
National Meeting.

Specific changes to the accreditation guidance involve 
expanding the provisions governing reinsurer notification 
of concentration risk to cedents and deferred collateral 
posting requirements for catastrophe recoverables to 
cover certified reinsurers, and mandating reciprocity 
of recognition among states (commonly known as 
“passporting”) for any reinsurer certified in one U.S. 
jurisdiction wishing to become certified in other U.S. 
jurisdictions. The Committee emphasized, in its December 
21, 2015 explanatory memo, that “passporting has been 
identified by the Committee as an important component 
of the certified reinsurer provisions that has resulted in 
increased financial solvency regulation and increased 
consumer protection for policyholders.”  The Reinsurance 
Financial Analysis (E) Working Group (ReFAWG) continues 
to refine the Uniform Application Checklist for Certified 
Reinsurers to streamline the process for multi-state 
certification of reinsurers in anticipation of the effectiveness 
of the new accreditation standards. 

The NAIC’s Reinsurance (E) Task Force (ReTF) approved 
the publication of a Certified Reinsurers and Passporting 
Public Memorandum at the 2015 Fall National Meeting. 
The memorandum provides public information regarding 
certified reinsurers, passporting of certified reinsurers 
and the involvement of ReFAWG in these processes. We 
anticipate that the final approved memorandum will be 
published on ReTF’s website before the    
2016 Spring National Meeting. 
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States Address Gaps in Insurance 
Coverage for Transportation 
Network Company (“TNC”) Drivers

TNC insurance coverage issues continued to be one of the 
hot topics of discussion among legislators, regulators and 
the industry in 2015. In light of the increasing popularity of 
TNCs (also called commercial ride-sharing companies), 
which use an online application or platform to match 
passengers with drivers (“TNC drivers”) who use their 
personal vehicles to transport passengers for a fee, and 
following a number of high-profile instances of accidents 
involving TNC drivers, considerable attention has been 
given to potential gaps in insurance coverage between TNC 
drivers’ personal auto insurance policies and the TNCs’ 
commercial insurance policies.

In March 2015, certain auto insurance companies and TNCs 
developed a TNC Insurance Compromise Model Bill, which 
includes the following key provisions:

• Mandatory primary insurance coverage during 
Period 1 (the period when the TNC driver is logged 
on to the TNC’s platform and available, but has not 
yet been matched with a passenger) with minimum 
liability limits of $50,000 for death and bodily injury 
per person, $100,000 for death and bodily injury 
per incident and $25,000 for property damage, plus 
any other state compulsory coverage; 

• Mandatory primary insurance coverage during 
Period 2 (the period from the moment the TNC 
driver accepts a ride until the passenger enters the 
vehicle) and Period 3 (the period from the moment 
the passenger enters the vehicle until the passenger 
exits the vehicle) with minimum liability limits of 
$1,000,000 for death, bodily injury and property 
damage, plus any other state compulsory coverage;

• Mandatory coverages to be maintained by the TNC, 
the TNC driver, or a combination of the two;

• The primary coverage under a policy maintained 
by the TNC is not dependent on a personal auto 
insurer first denying a claim;

• Mandatory cooperation between TNCs and 
insurers during claim investigation;

• Express authorization for placement with surplus 
lines insurers;

• Proof of insurance to be carried by TNC drivers;

• Standardized definitions of TNC and TNC driver;

• The TNC to disclose to TNC drivers the insurance 
coverage that the TNC provides and that the TNC 
driver’s personal insurance might not provide any 
coverage during Periods 1, 2, and 3; and 

• Insurer permitted to contractually exclude 
coverage related to TNC activities, if desired.

In July 2015, the National Conference of Insurance 
Legislators (“NCOIL”) adopted a Model Act to Regulate 
Insurance Requirements for Transportation Network 
Companies and Transportation Network Drivers, sponsored 
by Ohio state representative Michael Stinziano. The NCOIL 
model act incorporates many of the key provisions of the 
TNC Insurance Compromise Model Bill.  

As of December 2015, 28 states and the District of Columbia 
have enacted TNC legislation generally addressing 
the above provisions, and at least five states have TNC  
legislation pending.
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New York Insurance Law Amended 
to Permit Limited Marketing of 
Non-U.S. Insurance Products to 
Multinational Entities

On July 2, 2015, New York Governor Andrew Cuomo signed 
into law Assembly Bill 7789 (AB 7789), which amended 
Sections 1101 and 2117 of the New York Insurance Law to 
create a limited “safe harbor” allowing insurance brokers 
that are licensed in New York for life and annuities or 
accident and/or health insurance (“licensed brokers”) to 
perform certain marketing activities on behalf of non-
New York-licensed, non-U.S. insurers and HMOs (“non-
U.S. insurers”) with respect to coverage provided to 
multinational entities.

The approach taken by AB 7789 was to amend Section 2117 
of the New York Insurance Law, which generally prohibits 
persons from acting in New York on behalf of unlicensed 
insurers, by adding a new subsection (k), which will allow 
licensed brokers to provide information to multinational 
entities regarding group life, group annuity or group 
accident and health insurance policies (“qualifying policies”) 
offered by non-U.S. insurers to cover the multinational 
entities’ employees who either reside outside the United 
States or are temporarily inside the United States (as well 
as dependents of those employees). Section 2117(k) of the 
New York Insurance Law now permits a licensed broker to 
engage in the following activities in New York on behalf of an 
unlicensed non-U.S. insurer:

• provide information about a qualifying policy to be 
issued or delivered by the non-U.S. insurer; 

• meet and discuss insurance needs with the 
multinational entity, including providing 
information directly to the entity qualifying policies 
offered by the non-U.S. insurer, and facilitating 
introductions with the multinational entity’s human 
resources and benefits manager in each country in 
which the multinational entity has employee benefit 
needs; 

• refer the multinational entity to the non-U.S. insurer 
and provide information to the multinational entity 
about the non-U.S. insurer; 

• respond to requests for information by 
representatives of the multinational entity 
concerning quotes and any other specific terms and 
conditions of a qualifying policy being negotiated 
in the jurisdiction where the policy will be issued or 
delivered by the non-U.S. insurer; 

• provide information concerning renewals of 
existing qualifying policies issued by the non-U.S. 
insurer; and 

• manage the employee benefits program of 
the multinational entity, including aggregating 
and reporting employee benefits and financial 
information about the program. 

For purposes of the statute, “multinational entity” means 
an institution that is a member of a multinational group 
of institutions operating globally where: (i) at least one 
institution in the group is formed under the laws of the 
United States or has significant operations in the United 
States; and (ii) at least one institution in the group has 
offices outside the United States. A “group of institutions” 
means a parent corporation and its subsidiaries. 

The following activities on behalf of the non-U.S. insurer are 
expressly prohibited: 

• The qualifying policy cannot be underwritten, 
negotiated, issued or delivered in New York; 

• The non-U.S. insurer cannot have an office in New 
York; and 

• The licensed broker cannot call attention to the 
non-U.S. insurer by any advertisement or public 
announcement in New York. 

Section 2117(k) also requires the licensed broker to 
notify multinational entities in writing that the non-U.S. 
insurer is not licensed to do business in New York, and 
thus the qualifying policies are not protected by the New 
York State Guaranty Funds or approved by the New York 
Superintendent of Financial Services, and may not be 
subject to all the laws of New York. 

Significantly, Section 2117(k) also provides that a licensed 
broker’s activities on behalf of a non-U.S. insurer have 
the effect of appointing the New York Superintendent of 
Financial Services as the non-U.S. insurer’s agent for service 
of process in any proceeding instituted by or on behalf of an 
insured or beneficiary arising out of the qualifying policies 
issued by the non-U.S. insurer. 
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Finally, AB 7789 amended Section 1101 of the New York 
Insurance Law to allow the non-U.S. insurer itself to conduct 
transactions with persons in New York by postal mail or 
email (sent from outside of New York) with respect to 
qualifying policies negotiated or placed by a licensed broker 
in compliance with the above provisions.

Rhode Island Adopts Framework for 
Transfer of Closed Blocks of Legacy 
Business

During the summer of 2015, the Rhode Island Department 
of Insurance (“RI DOI”) amended its existing insurance 
regulation governing commutations of closed blocks 
of business by certain Rhode Island-domiciled insurers 
(Regulation 68) to permit any commercial insurer (whether 
or not domiciled in Rhode Island) to transfer its legacy 
closed blocks of business to an assuming Rhode Island 
insurer.  We will refer to such a transaction as an insurance 
business transfer. The amended regulation borrows 
substantially from the U.K. guidance for effecting transfers 
under Part VII of the Financial Services and Markets Act 
2000. Rhode Island is the second state (after Vermont) to 
adopt such a statutory portfolio  transfer mechanism.

Any run-off insurer domiciled in Rhode Island whose 
business (excluding all business assumptively reinsured) 
includes only (i) the reinsuring of any lines of business other 
than life and/or (ii) the insuring of any lines of business other 
than life, workers’ compensation and personal lines can 
assume business under an insurance business transfer. “Run-
off” means that the insurer (including a protected cell) (i) 
has ceased underwriting new business and is only renewing 
existing business as required by law or contract or (ii) has 
been formed or re-activated for the sole purpose of entering 
into an insurance business transfer.

Policies to be transferred (which must satisfy the line of 
business limitations noted above) must have expired at least 
5 years prior to the filing of the plan with the RI DOI and be in 
a closed book of business or in a reasonably specified group 
or groups of policies.

The process commences with the submission of an 
application package to the RI DOI, which must include, 
among other items:  (i) a description of the business to 
be transferred (including any associated reinsurances), 
details about investment policies and disclosure of 
any contemplated third-party claims handling and 
administration arrangements, (ii) the approval of the 
transferor’s domiciliary regulator, (iii) an actuarial report, 
(iv) financials of the transferor and (on a pro forma basis) 
the assuming company, and (v) an expert opinion as to 
the likely effects of the insurance business transfer on the 
holders of policies to be included in the transfer, policies 
remaining with the transferor and any policies of the 
assuming company (if not newly formed or reactivated).
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A comprehensive review of the application is performed 
by the RI DOI, which includes a public comment period and 
may include a review by independent consultants.  The 
applicant must then apply to a Rhode Island state court 
for final approval.  Notice must be given to all insureds and 
other stakeholders, who have the opportunity to object or 
provide comment to the court.  Final approval by the court 
results in a statutory novation of all policies and reinsurance 
agreements covered by the insurance business transfer.

A major difference between Rhode Island’s Regulation 
68 and Vermont’s Legacy Insurance Management Act 
(discussed in our 2014 Insurance Year in Review) is that 
Rhode Island provides a greater degree of finality for the 
transferor. Under the Vermont statute, a policyholder or 
reinsurance counterparty can “opt out” of the plan simply 
by filing an objection during the comment period. The 
court’s approval of an insurance business transfer in Rhode 
Island supersedes any such objection. Additionally, Rhode 
Island law provides that if the assuming company properly 
follows the statutory notice provisions, the court order 
approving the transfer will be conclusive upon claimants and 
policyholders, regardless of whether they actually   
received notice.

Looking Ahead – NAIC Priorities for 
2016

Each year following the Fall National Meeting, the NAIC 
adopts a series of charges to its various committees, 
working groups and task forces, which collectively comprise 
the NAIC’s agenda for the coming year. Many of these 
charges involve ongoing reviews and surveillance of issues of 
interest to state regulators and remain relatively unchanged 
from year to year. The appearance of new task forces and 
working groups, as well as new charges to existing bodies, 
provides a preview of areas likely to see significant activity in 
the coming year. Highlights of the charges for 2016 include 
the following:

The Cybersecurity (EX) Task Force has been charged 
with reviewing the NAIC Insurance and Privacy Protection 
Model Act, the Privacy of Consumer Financial and Health 
Information Regulation, the Standards for Safeguarding 
Consumer Information Model Regulation and the Insurance 
Fraud Prevention Model Act to align them with current best 
practices in cybersecurity.  Cyber attacks and data breaches 
were in the news in 2015, and the insurance industry was not 
immune: health insurer Anthem was the victim of one of the 
year’s most high-profile data breaches. In November 2015, 
the New York Department of Financial Services took the 
initiative to invite a wide range of state and federal regulators 
to comment on a conceptual proposal for cybersecurity 
regulation 19.  We anticipate that the Cybersecurity (EX) Task 
Force will be very active in 2016.  For further information 
regarding cybersecurity issues, see “Developments in 
Cybersecurity” below.  

The PBR Review (EX) Working Group will conduct 
a principles-based reserving pilot project in 2016 as the 
insurance industry prepares for principles-based reserving 
to become effective as soon as January 1, 2017.

The Property and Casualty Insurance (C) Committee 
will reexamine the definition of “exempt commercial 
policyholder” (“ECP”) in the NAIC’s Property and Casualty 
Model Rate and Policy Form Regulation Guideline. The 
NAIC guideline provides an exemption from rate and form 

Insurance Regulatory | United States

19 http://on.ny.gov/1Mmj5lN



58 Global Insurance Industry 2015 Year in Review

regulation for insurance policies issued to ECPs, currently 
defined as policyholders that possess “sufficient insurance 
buying expertise to negotiate with insurers in a largely 
unregulated environment” and satisfy at least two of seven 
metrics for size: $50 million net worth, $100 million net 
revenues, more than 500 employees per company (or 1,000 
per group), use of a dedicated risk manager, $500,000 
aggregate premiums, a public entity with an annual budget 
or assets of $45 million or a municipality of more than 
50,000 people. State qualifications, though conceptually 
similar to the NAIC guideline, vary widely in practice. The 
Committee plans to study those thresholds (as well as the 
definition of “exempt commercial purchaser” in the federal 
Nonadmitted and Reinsurance Reform Act, which regulates 
access to the surplus line insurance market) and to consider 
whether an amendment of the ECP definition in the NAIC 
guideline would encourage more states to introduce 
exemptions for commercial lines rates and forms. The 
Committee may ultimately treat rate and form separately 
because businesses are likely to understand premium 
calculations more easily than the nuances of and possible 
consequences of various policy forms.

The Catastrophe Insurance (C) Working Group has 
been charged with developing a legislative proposal by 
the 2016 Fall National Meeting for improvements to the 
National Flood Insurance Program (NFIP), which will 
consider ways to improve the efficiency and penetration 
of flood insurance coverage through greater reliance on 
private sector direct provision of flood insurance overseen 
by state insurance regulators.  To further this goal, the 
Property and Casualty Insurance (C) Committee will 
consider collecting additional flood insurance data.

A new Travel Insurance (C) Working Group, under the 
supervision of the Property and Casualty Insurance 
(C) Committee, will consider development of a model law 
or guideline to establish appropriate regulatory standards 
for the travel and tourism insurance industry, which has 
grown rapidly in recent years.

The Market Regulation and Consumer Affairs (D) 
Committee will explore insurers’ use of “big data” for 
claims, marketing, underwriting and pricing and potential 
opportunities for regulatory use of big data to improve 
efficiency and effectiveness of market regulation, with a 
goal of making recommendations no later than the 2016 Fall 
National Meeting for adoption in 2017.  The Committee’s 
work will presumably build upon the work of the Casualty 
Actuarial and Statistical (C) Task Force, which in November 

2015 published a white paper on controversial price 
optimization techniques.  See “State Insurance Regulators 
Challenge Use of ‘Big Data’ in Price Optimization” above.

The NAIC has added two new bullet points to the Financial 
Condition (E) Committee’s 2016 agenda:  (i) overseeing 
and implementing a process to address financial issues that 
may compromise the consistency and uniformity of the 
U.S. solvency framework and (ii) developing a U.S. group 
capital calculation using a risk-based capital aggregation 
methodology, drawing in part from international capital 
developments monitored by the ComFrame Development 
and Analysis (G) Working Group and group capital 
developments by the Federal Reserve Board.

The Group Solvency Issues (E) Working Group will 
continue to support the implementation of the Own 
Risk and Solvency Assessment (ORSA) process, which 
became mandatory in January 2015 for U.S. insurers 
with more than $500 million, and insurance groups with 
more than $1 billion, annual direct written and assumed 
premium.  As set forth in the Risk Management and Own 
Risk and Solvency Assessment Model Act, each covered 
insurer and insurance group is required to regularly assess 
the adequacy of its own risk management and current 
and prospective solvency positions under normal and 
severe stress scenarios, taking into account all reasonably 
foreseeable and relevant material risks (including but not 
limited to underwriting, credit, market, operational and 
liquidity risks) that could have an impact on an insurer’s 
ability to meet its policyholder obligations.  The Working 
Group will continue to provide and enhance an enterprise 
risk management education program for state regulators 
in support of ORSA implementation.  Now that ORSA is 
fully in effect, the Working Group will also monitor the 
effectiveness of the Model Act and the supporting ORSA 
Guidance Manual and consider revisions as necessary.

The purpose of the Variable Annuities Issues (E) 
Working Group has been expanded for 2016.  Charged 
generally with overseeing the NAIC’s efforts to study and 
address regulatory issues resulting from variable annuity 
captive reinsurance transactions, the Working Group will 
develop a model guideline in 2016 to assist states (through 
the use of narrowly defined statutory language) in removing 
statutory limitations that may limit the hedging transactions 
an insurer may use in its risk management.  It will also 
redesign (for introduction with the 2017 annual statement 
filings) disclosures about variable annuities to add more 
meaningful information about valuation of guaranteed 
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liabilities to provide all stakeholders (i.e., regulators, 
consumers and investors) with more transparency and 
additional insights into how the contractual obligations 
could change over time, as well as the insurance company’s 
ability to both manage those obligations.  The new 
disclosures are intended to be uniform and in plain English, 
incorporating key risk driver assumptions (e.g., interest 
rates, lapse rates and benefit utilization) and the impact of 
“shocks” to those assumptions (e.g., more efficient benefit 
utilization, 100 basis point decrease in interest rates).

The Statutory Accounting Principles (E) Working 
Group has been asked to review the usage of permitted 
practices, prescribed practices or other accounting 
treatments to determine whether industry trends, including 
but not limited to captive reinsurance transactions such 
as XXX/AXXX, may compromise the consistency and 
uniformity of statutory accounting.  States may have no 
statutory accounting guidance at present for some of these 
activities, or may have prescribed statutory accounting that 
differs from the guidance issued by the NAIC.  The Working 
Group has also been charged with revising SSAP No. 
86—Accounting for Derivative Instruments and Hedging 
Activities, for implementation beginning in January 2017, 
to permit hedge accounting treatment under SSAP No. 86 
for certain derivative transactions that do not meet current 
requirements but that may nevertheless be effective in 
reducing an insurer’s portfolio risk.

The Capital Adequacy (E) Task Force will, in support 
of the NAIC’s continued emphasis on the usage and 
treatment of reserve financing transactions, undertake a 
review of company submissions relating to total adjusted 
capital calculations, including primary security shortfalls and 
adjustments to insurers’ risk-based capital calculations, and 
will ascertain whether asset charges for the forms of “other 
security” used by insurers under the XXX/AXXX Credit for 
Reinsurance Model Regulation should be developed or 
otherwise accounted for in the shortfall calculation.  Its work 
in this area will be supported by the Investment Risk-Based 
Capital (E) Working Group.

The Catastrophe Risk (E) Subgroup of the Property 
and Casualty Risk-Based Capital (E) Working Group 
will evaluate other catastrophe risks for possible inclusion in 
the RBC charge.

The Receivership Model Law (E) Working Group 
will undertake a study of states’ receivership laws and 
practices in comparison to the Financial Stability Board’s 
Key Attributes of Effective Resolution Regimes for Financial 
Institutions, a white paper most recently revised in October 
2014, which the G20 has endorsed as encapsulating 
international best practices for resolution regimes.  The 
Working Group will identify and provide recommendations 
for possible enhancements to the insurance insolvency 
receivership regime as well as recommendations to the FSB 
for further revisions to the Key Attributes.

Revisions to the Credit for Reinsurance Model Regulation 
by the Reinsurance (E) Task Force, intended to be 
completed in 2015, were delayed and are now expected to 
be finalized in time for adoption at the 2016 Spring National 
Meeting.  This includes the intention to finalize  the new 
draft XXX/AXXX Credit for Reinsurance Model Regulation 
exposed in 2016. See “Developments in the ILS and 
Convergence Markets—Life Sector” above.
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Solvency II

Final steps for the coming into force of Solvency II were 
taken at last in 2015. Solvency II, along with Omnibus II which 
amends it, creates a harmonized prudential framework for 
insurance firms in the European Union ("EU"), including 
quantitative, governance and reporting rules. Its aim is to 
facilitate the development of a single market in insurance 
services.  It came into force on January 1, 2016.  

Solvency II and Omnibus II had to be transposed into 
the domestic legislative frameworks of the EU Member 
States by March 31, 2015. Although only eight Member 
States met this deadline, it appears that the majority 
(but not all) of the Member States transposed Solvency 
II by the end of 2015.  In November and December 2015, 
the European Commission issued a reasoned opinion 
to Bulgaria, Cyprus, Greece, Luxembourg, Slovenia and 
Sweden asking that they implement the EU law into their 
national legislative frameworks. Luxembourg, Slovenia and 
Sweden subsequently informed the Commission that they 
completed transposition. If Bulgaria, Cyprus and Greece 
have not completed the process within two months of the 
opinion addressed to them, they may be referred to the 
Court of Justice of the EU.

While Member States were focused (or ought to have been 
focused) on transposing Solvency II, the EU institutions were 
still adopting regulations and guidelines to provide further 
technical detail and guidance on the primary text. Of primary 
interest to non-European (re)insurers, in September and 
December 2015 the EU published its equivalence decisions 
on (a) Switzerland and (b) Australia, Bermuda, Brazil, 
Canada, Mexico and the United States respectively.

We have covered the effect of these equivalence decisions 
in detail in our legal alert Solvency II: Equivalence Decisions 
In summary, Switzerland has been granted full equivalence 
in the areas of reinsurance supervision, solvency assessment 
and group supervision.  This means that:

• Reinsurance contracts concluded with Swiss 
reinsurers shall be treated in the same manner as 
contracts concluded with EU reinsurers regulated 
under Solvency II.

 

• The calculation of solvency for a Swiss subsidiary 
of an EU group can be done using the calculation 
methods laid down by Switzerland rather than the 
Solvency II methods.

 
• (Re)insurance groups that are subject to 

supervision by a Swiss supervisory authority are 
exempt from certain Solvency II group  
supervision requirements.

Australia, Bermuda, Brazil, Canada, Mexico and the United 
States were only given provisional equivalence in the area 
of solvency assessment. This means the equivalence is not 
indefinite: it will expire on January 1, 2026.  It also means, 
however, that the decision only benefits EU groups with 
subsidiaries in one or more of the six countries; they 
can calculate the solvency of the subsidiaries using the 
locally accepted method of the jurisdiction in which the 
subsidiaries are established. There is as yet no decision on 
the areas that would benefit (re)insurers from Australia, 
Bermuda, Brazil, Canada, Mexico and the United States, 
regarding reinsurance supervision and group supervision.  

In November 2015, however, the Commission proposed 
that Bermuda be given full equivalence in all three areas 
and that Japan be given temporary equivalence in respect 
of reinsurance supervision and provisional equivalence 
in respect of solvency assessment. The draft legislation is 
currently being considered by the European Parliament  
and Council.

Also of interest in 2015:

• In February and September 2015, the European 
Insurance and Occupational Pensions Authority 
("EIOPA") published non-binding guidelines 
on (a) systems of governance and own risk and 
solvency assessment ("ORSA"); and (b) reporting 
for financial  stability, extension of the recovery 
period, exchange of information within colleges, 
implementation of the long-term guarantee 
measures, methods for determining the market 
share for reporting, reporting and public disclosure, 
recognition and valuation of assets and liabilities 
other than technical provisions, systems of 

Europe
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governance and ORSA.  Member States have made 
clear whether they intend to comply with these 
guidelines.  The majority of Member States intend 
to comply with the majority of the guidelines but 
there are some exceptions.

 
• On July 31, 2015, the EIOPA published the final 

taxonomy v2.0.0 for Solvency II implementation 
in 2016, which firms must implement into their 
reporting systems.

Some Other EU developments: 
Investments in Infrastructure and 
Securitizations

The EU's flagship initiative for the next five years is Capital 
Markets Union ("CMU"). The plan is to address the 
fragmented capital markets in Europe and create a liquid, 
transparent, integrated and well-regulated single capital 
market by 2019 more akin to those in the U.S. A key objective 
is to remove barriers to investment in the EU.

On September 30, 2015, as part of a package of measures 
developed as part of the CMU initiative, the Commission 
proposed amendments to a Solvency II regulation that 
would make it easier for insurers to invest in infrastructure 
and European Long Term Investment Funds ("ELTIFs"). In 
particular, the proposed legislation reduces the amount 
of capital insurers must hold against debt and equity of 
"qualifying infrastructure investments" and ELTIFs.  

The concept of "qualifying infrastructure investments" 
is new; they are investments that meet specified 
"qualifying criteria" and are thought to present better risk 
characteristics than other infrastructure investments. 
Insurers will need to hold a lower level of capital against 
their investment in these infrastructure projects. 
'"Qualifying infrastructure investments" will form a distinct 
asset category under Solvency II and will benefit from an 
appropriate risk calibration, lower than that which would 
otherwise apply.  This will ultimately lead to a lower  
capital charge.  

It is proposed that ELTIFs receive similar treatment; they 
will benefit from the same equity capital charge as equities 
traded on regulated markets, lower than that for other 
equities. Further, it is proposed that equities traded on 
multilateral trading facilities (non-exchange trading venues) 
attract the same capital charge as equities traded on 
regulated markets.

It is hoped that these changes will help mobilize capital in 
Europe and, by giving insurers more incentive to invest, 
channel it into the infrastructure and long-term sustainable 
projects that Europe needs to create jobs.  The legislation is 
now being considered by the European Parliament  
and Council.

Also on September 30, 2015, and as part of the same 
package of measures, the Commission published a 
legislative proposal for a European framework for simple 
and transparent securitizations. The aim is to restart the 
securitization markets in Europe, which remain subdued 
after the global financial crisis, so that they can act as an 
effective funding channel to the real economy.  

The EU proposal creates a new concept of "simple, 
standardised and transparent" ("STS") securitization 
products that meet specific "qualifying criteria" and 
acknowledges that they present a different risk profile to 
securitization structures, which do not satisfy such criteria. 
Consequently, amendments will be made to the current 
prudential treatment for banks and (re)insurers in order 
to establish a closer relationship between the riskiness of a 
securitization and the prudential capital required from banks 
and insurers investing in it. Amendments have already been 
proposed in respect of banks, and the required changes to 
the relevant Solvency II regulation will be proposed after the 
adoption of the regulation for STS securitizations. The new 
calibrations in respect of banks and insurers will apply from 
the same date.

The legislative proposal is currently being considered by 
the European Parliament, the Council having agreed to the 
proposal on December 2, 2015.
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UK Developments 

2015 saw the finalization of a new regulatory regime 
for individuals working in (re)insurers, banks and large 
investment firms.  Solvency II imposes governance 
requirements on (re)insurers, including a requirement to 
have a clear allocation of responsibilities and to ensure that 
key individuals are fit and proper to perform their roles. 
These requirements came into force on January 1, 2016, 
and apply across the EU. The UK has unilaterally, however, 
imposed additional requirements on UK (re)insurers, 
including UK subsidiaries and branches of non-EU (re)
insurers. These requirements will come into force on  
March 7, 2016.

There are three key elements to the new regime:

• Solvency II obliges (re)insurers to identify key 
function holders. They, and all those performing 
a key function, must be subject to ongoing 
assessment to ensure that they are fit and proper to 
perform their roles.

• The most senior decision makers approved and 
regulated by the Prudential Regulation Authority 
("PRA") will be known as Senior Insurance Manager 
Function ("SIMF") holders; those approved and 
regulated by the Financial Conduct Authority will 
remain known as Significant Influence Function 
("SIF) holders. They will also be key function holders 
and subject to the assessment requirements. In 
addition, specified Prescribed Responsibilities 
must be allocated among the SIMF and SIF holders 
and recorded, so that it is clear who is accountable 
for each key business area.  The records of the 
allocation must be sent to the PRA and FCA, who are 
expected to use the records as supervisory and, if 
necessary, enforcement tools.

 
• Specific Conduct Rules will apply to SIMF holders, 

SIF holders, key function holders and those 
performing a key function. The PRA and FCA can 
enforce these rules against SIMF and SIF holders.

The aim of the UK regime is to strengthen accountability 
in financial services firms. The regime for banks and large 
investment firms is more onerous than that for (re)insurers, 
but on October 14, 2015, the Bank of England and Financial 
Services Bill 2015 was introduced into the House of Lords 
that will extend a more onerous regime to all financial 
services firms, including (re)insurers, from 2018. The Bill, if 
passed, will result in the imposition of further regulation on 
(re)insurers, most notably the following:

• A new criminal offense of making a decision that 
causes a (re)insurer to fail will be created.

  
• A statutory duty of responsibility will be applied 

to the SIMF and SIF holders (and potentially the 
remaining key function holders who are not also 
SIMF or SIF holders).  This will give the PRA and 
FCA a basis to take enforcement action against a 
senior manager who is responsible for a certain 
area of a (re)insurer's business and has failed to take 
reasonable steps to prevent regulatory breaches 
occurring or continuing in that area.

 
• A Certification Regime will be introduced for 

employees who are not senior managers but 
whose actions or behavior could seriously harm a 
(re)insurer, its reputation or customers.  This will 
cover individuals who are not currently subject to 
regulatory pre-approval.  Their fitness and propriety 
must be assessed as part of an annual certification 
process by their employer.

 
• The Conduct Rules will apply to all employees in a 

(re)insurer, except for those in purely ancillary roles.  
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Brazil

The Brazilian insurance regulators enacted several new 
regulations in 2015, the most noteworthy of which was 
Resolution CNSP no. 330 dated December 9, 2015 (to 
become enforceable on March 1, 2016), which establishes 
new procedures for incorporation and modification of 
the bylaws of insurers and reinsurers. The new regulation 
consolidates several sparse rules issued by SUSEP over the 
years and simplifies the procedures for obtaining approval 
from SUSEP in relation to the incorporation of new insurers 
and modification of corporate documents.
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Key Updates

Overview

In 2015, the issue of cybersecurity squarely hit the 
insurance industry through breaches at Anthem, Premera 
and CareFirst, which exposed the personally identifiable 
information of nearly 100 million persons. In addition 
to these breaches, 2015 saw a wide range of actions by 
insurance regulators, rating agencies, U.S. states, the 
European Union (“EU”), Congress and courts that bear 
significant implications for the insurance industry’s 
approach to cybersecurity. The following provides a review 
of cybersecurity developments relevant to the insurance 
industry that will affect cybersecurity in 2016 and thereafter. 

Cybersecurity-Related Developments at the NAIC

The National Association of Insurance Commissioners 
(“NAIC”) has been active in developing cybersecurity-
related guidelines and standards for the insurance industry. 
In April 2015, the NAIC Cybersecurity (EX) Task Force 
adopted, as regulatory guidance, twelve “Principles for 
Effective Cybersecurity Insurance.”20 Among other things, 
those Principles urge that:

• state insurance regulators direct insurers, 
producers and other regulated entities to have 
breach notification systems in place to alert 
consumers in a timely manner;

• state insurance regulators provide appropriate 
regulatory oversight, including but not limited 
to, conducting risk-based financial examinations 
and/or market conduct examinations regarding 
cybersecurity; and

• insurers and insurance producers address 
cybersecurity risks as part of their enterprise risk 
management (“ERM”) process.

More recently, in December 2015, the NAIC approved the 
NAIC Roadmap for Cybersecurity Consumer Protections.21 
The Roadmap “describes the protections the NAIC believes 
consumers are entitled to from insurance companies, 
agents and other businesses when they collect, maintain 
and use . . . personal information.” It provides, among other 
rights, that insurance consumers have the right to expect 
each insurance company and agency to have a privacy policy 
posted on its website and to expect insurance companies, 
agents and any businesses they contract with to take 
reasonable steps to keep unauthorized persons from seeing, 
stealing or using personal information. While the Roadmap 
is only a voluntary guideline, supporters of the Roadmap 
hope that it will ultimately lead to a single model law in 2016, 
which can then be introduced as legislation at the state level. 
The goal is to provide uniformity and clarity that would, 
for example, enable insurance companies to comply with 
one legal framework across the states, rather than the 47 
different ones currently in place. 

Cybersecurity and Rating Agencies

A.M. Best, a credit rating organization focused on the 
insurance industry, analyzes an insurance company’s 
cybersecurity exposure in an effort to assess the impact on 
the company’s financial strength. Companies rated by A.M. 
Best must now complete a new section of the self-rating 
questionnaire addressing a wide range of cybersecurity-
related questions, including whether the company has 
purchased cybersecurity insurance, the limits of such a 
policy, and what is covered and excluded under the policy. 

Cybersecurity-Related Activities by State 
Insurance Regulators

States have similarly issued various cybersecurity-related 
laws and guidelines.  One such development that is relevant 
to the insurance sector is the letter22 issued by the New 
York Department of Financial Services (“NYDFS”), which 
supervises all insurance companies doing business in New 
York, to CEOs, GCs and CIOs of approximately 160 insurance 
companies informing them that the NYDFS has expanded 

20 Principles for Effective Cybersecurity: Insurance Regulatory Guidance, NAIC.org (April 16, 2015),
available at http://naic.org/documents/committees_ex_cybersecurity_tf_final_principles_for_cybersecurity_guidance.pdf.
21 NAIC Roadmap for Cybersecurity Consumer Protections, NAIC.org (Dec. 2015), http://www.naic.org/documents/committees_ex_cybersecurity_tf_
related_roadmap_cybersecurity_consumer_protections.pdf. 
22 Letter from New York State Department of Financial Services to various Insurance Company CEOs, GCs and CIOs (March 26, 2015), available at http://
www.dfs.ny.gov/about/letters/ltr150326_cyber.pdf.
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its IT examination procedures to focus more attention on 
cybersecurity and emphasizing that cybersecurity should 
be viewed as an integral aspect of an insurer’s overall risk 
management strategy.  The letter provides a list of new 
questions and topics the NYDFS intends to incorporate into 
its existing IT examination framework, including, among 
other things: 

• corporate governance, such as the organization 
and reporting structure for cybersecurity-related 
issues;

• resources devoted to information security and 
overall risk management; 

• information security policies and procedures;

• the company’s incident response plan and the 
existence of protections against loss of data 
resulting from a breach;

• policies and procedures for addressing information 
security risks arising out of relationships with third-
party service providers; and

• cybersecurity insurance coverage.

State regulators also routinely review insurers’ filings related 
to enterprise risk for cybersecurity safeguards. It is likely that 
cybersecurity regulations, based on the principles set forth 
in the NYDFS letter, will follow. 

Cybersecurity-Related Developments in the EU

On December 15, 2015, a draft of the European General 
Data Protection Regulation (“GDPR”) was agreed upon and 
pending approval from the European Parliament in early 
2016, the GDPR will take effect in 2018. The GDPR will impose 
harsher sanctions for breaches of EU data protection law, 
provide for data breach notification requirements and 
increase the rights of data subjects. Another significant 
EU-related development is the Schrems decision. These 
developments could have a significant effect on  
insurance underwriting. 

On October 6, 2015, in Schrems v. Data Protection Comm’r, 
CJEU Case C-362/14, the Court of Justice of the European 
Union invalidated the so-called “safe harbor” agreement 
that would have permitted transfers of personal data of 
EU citizens to the United States. As a result of this decision, 
there is uncertainty surrounding data transfers to the United 

States and other non-EU countries. U.S. companies will have 
to assess their legal data protection programs individually if 
they are the recipients of personally identifiable, non-public 
information transferred from the EU. The United States 
and EU are currently endeavoring to negotiate a new data 
transfer agreement (“Safe Harbor 2.0”). The urgency to 
create this new data transfer framework increased following 
the Schrems decision.  

The Schrems decision portends to be problematic for 
insurance underwriting in connection with risks that rely on 
shared personally identifiable data from the EU. This can be 
especially significant in the benefits, health and life industries 
where personally identifiable information is often necessary 
for underwriting but can be difficult to anonymize

Cybersecurity-Related Developments at the U.S. 
Federal Level 

On December 18, 2015, the Cybersecurity Information 
Sharing Act of 2015 (“CISA”) was signed into law as part of 
an omnibus appropriations legislation. CISA creates new 
rules for the voluntary sharing of cybersecurity information 
within the private sector and with the government. For 
example, it requires the Secretary of Homeland Security to 
develop, within 90 days of CISA’s enactment, a process to 
accept from any non-federal entity cyber threat indicators 
and defensive measures.

The insurance industry has encouraged these efforts to 
promote information sharing as reliable actuarial data is 
crucial for underwriters. Industry organizations, such as the 
American Council of Life Insurers, the Council of Insurance 
Agents & Brokers and the Property Casualty Insurers 
Association of America, actively supported the passage  
of CISA. 

Case Law Developments

Case law developments in 2015 suggest that courts are 
increasing their scrutiny of cyber-related matters.  Among 
other things, decisions addressed the cybersecurity 
safeguards a company should have in place and the coverage 
limits of specific cyber insurance policies. 

On August 24, 2015, the US Court of Appeals for the Third 
Circuit released its opinion in the closely watched case 
of Federal Trade Comm. v. Wyndham Worldwide Corp., 
799 F.3d 236 (3rd Cir. 2015), holding that the Federal 
Trade Commission (“FTC”) has the authority under the 
“unfairness” provision of Section 5 of the FTC Act to assert 
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claims against Wyndham for failure to implement certain 
cybersecurity safeguards—a failure that allegedly resulted 
in three data breaches over several years.  On December 9, 
2015, Wyndham entered into a settlement with the FTC in 
which it agreed with the FTC to meet certain data security 
and reporting requirements for 20 years.  The settlement 
was approved by the district court on December 11, 2015.

Two cases focused specifically on cyber insurance provide 
insight into how courts view cyber insurance.  First, in 
Travelers Property Casualty Company of America v. 
Federal Recovery Services, Inc., 103 F.Supp.3d 1297, 1302 
(D. Utah 2015), a federal court interpreted the terms of a 
cyber insurance policy and held that an insurer has no duty 
to defend the insured because the policy only provided 
coverage for errors, omissions and negligent acts, whereas 
the underlying lawsuit alleged willful misconduct rather 
than merely negligent acts.  This is one of the first coverage 
decisions interpreting a stand-alone cyber insurance policy. 

Second, in Columbia Casualty Company v. Cottage Health 
System, No. 2:15–cv–03432, 2015 WL 4497730 (C.D. Cal. July 
17, 2015), Columbia Casualty Company (“CCC”) sought a 
declaratory judgment that it was not obligated to cover 
Cottage Health System (“CHS”) for liability resulting from a 
data breach.  The policy contained an exclusion, which stated 
that CCC was not liable to pay if CHS failed to “continuously 
implement the procedures and risk controls identified in 
the Insured’s application for this Insurance.” CCC argued 
that CHS failed to implement the identified procedures and 
controls, leading to the data breach.  The court found that 
the plaintiff had not exhausted the non-judicial remedies 
required by the insurance policy before pursuing litigation.  
Upon the parties’ agreement that they intended to pursue 
mediation, the case was dismissed without prejudice. 

Industry Risk Assessment Standards

Firms are just beginning to develop uniform data standards 
for assessing risk exposure—RMS and AIR Worldwide, 
in collaboration with Lloyd’s and Cambridge University’s 
Centre of Risk Studies have established the Cyber Exposure 
Data Schema, a set of standardized data requirements 
for analyzing cyber risks.  This will permit firms to share 
information about cyber exposure in a uniform format 
and assist insurers with estimating exposure, crucial steps 
to undertake as cybersecurity gains increasing attention 
and as the cyber insurance market grows.  Additionally, the 
entrance of RMS and AIR Worldwide in the cybersecurity 
field could, over time, lead to the development of cyber 
bonds to facilitate additional underwriting capacity. 

Conclusion

In light of the growing emphasis on cybersecurity and the 
mounting pressure on companies to ensure they have 
reasonable protections in place, the cyber insurance 
market is primed for growth.  As the various parties, 
including insurance regulators, Congress and courts, focus 
their attention on cybersecurity and the safeguards an 
organization has in place, companies may increasingly turn 
to cyber insurance for additional protection.

Currently, a limited number of domestic carriers, plus the 
London market, write stand-alone cyber insurance policies.  
The cyber insurance market has a high potential for growth, 
and according to PricewaterhouseCoopers, the cyber 
insurance market is likely to triple to about $7.5 billion over 
the next four years, presenting a vast opportunity   
for insurers.

Cybersecurity
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