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In this 2014 Year in Review report, we discuss 
some of the more noteworthy developments and 
trends in insurance industry transactions over the 
past year in North America, Bermuda, Europe, 
Asia and Latin America, with particular focus on 
mergers and acquisitions, corporate finance, and 
the insurance-linked securities and convergence 
markets.  We also examine certain regulatory and 
tax developments that are impacting transactions 
in the industry.
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Developments in Mergers  
and Acquisitions

Life Sector

North America and Bermuda

Overview
The number of announced US life insurance M&A 
deals in 2014 was down for the third straight year, 
but overall deal value on announced transactions was 
$8 billion in 2014, more than double the total for 
2013, according to SNL Financial.  The $5.7 billion 
purchase of Protective Life by Dai-ichi Life was the 
primary catalyst for this significant increase.

Two of the primary drivers of life M&A activity in 
2013 were noticeably absent in 2014.  For one, private 
equity-backed life and annuity insurers, like Athene 
Re and Guggenheim, were less acquisitive in 2014 
compared to the prior two years.  In addition, the 
trend in 2012 and 2013 of non-US financial institu-
tions retreating from the US life and annuity market 
through divestitures had run its course.  By con-
trast, the life reinsurance sector was again fairly 
active in 2014.

Dai-ichi Life Enters US Life Insurance Market 
with Acquisition of Protective Life

Dai-ichi Life Insurance Company announced in June 
2014 its agreement to acquire Protective Life 
Corporation for a total transaction value 

of approximately $5.7 billion.  The all-cash bid 
represented a significant premium (34%) to 
Protective’s May 30, 2014 closing stock price and 
would create the 13th largest global insurer with 
$424 billion in total assets.  Regulatory approvals 
were received in January 2015, and closing is 
expected in early 2015.  Although Japanese non-life 
insurers, most notably Tokio Marine Group, had 
previously made significant acquisitions in the US 
property/casualty insurance sector, this marks the 
first significant entry into the US life insurance 
market by a Japanese insurer.  Given the mature 
Japanese domestic life insurance market and the 
negative population growth in Japan, many commen-
tators expect other Japanese life insurers to follow 
Dai-Ichi Life’s lead and look for acquisitions in  
higher growth markets like the United States and 
Latin America.

Active Life Reinsurance Sector (Again)

North American life reinsurance was again an active 
sector this past year, particularly for Wilton Re and 
RGA.  The largest life reinsurance transaction was 
announced in March when Wilton Re’s private-equity 
owners agreed to sell Wilton Re to the Canada 
Pension Plan Investment Board for $1.8 billion.  The 
transaction involves the 100% stock acquisition of 
Wilton Re Holdings Ltd, a Bermuda insurance 
holding company, and all of its subsidiaries, including 
Wilton Reinsurance Bermuda Ltd, Wilton 
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Reassurance Company, Wilton Reassurance Life 
Company of New York, and Texas Life Insurance 
Company. Wilton Re itself was an active acquirer in 
2014 with three announced acquisitions.  Wilton Re 
agreed to buy Continental Assurance Co. and CNA 
Structured Settlements from CNA Financial in 
February 2014 for $198 million and in March 2014 
agreed to buy Conseco Life Insurance Co. from CNO 
Financial Group for $237 million.  In October 2014, 
Aegon announced that it was selling its Canadian life 
insurance operations to Wilton for $531 million.

RGA announced three US life reinsurance M&A 
deals in 2014; two as acquirer and one as seller.  RGA 
agreed in October 2014 to acquire Aurora National 
Life Assurance Co. from Swiss Re for an undisclosed 
sum.  Aurora has been in runoff for over 20 years and 
was part of Swiss Re’s Admin Re business in the 
United States and reportedly has approximately 
82,000 policies in-force and statutory policyholder 
liabilities of $2.7 billion comprised of annuities, 
payout annuities and interest-sensitive life products.  
On the block acquisition front, RGA announced in 
August 2014 the acquisition via reinsurance of an in 
force block of 170,000 term life insurance policies 
from Voya Financial.  Reported statutory reserves for 
the book were $1.3 billion.  Voya Financial reported 
that the transaction created $200 million of excess 
capital for Voya.  At the very end of 2014, RGA 
announced that it was laying off a block of US 
individual life business by retroceding approximately 
$200 billion of in-force individual life reinsured 
amount at risk to the retrocession operations of 
Pacific Life Insurance Company. The block of busi-
ness to be retroceded is comprised of term and 
permanent individual life policies written by US 
insurers and assumed by RGA primarily between 
1999 and 2004.

A number of other in-force closed block life deals 
took place in 2014, although many of them were 
private, unannounced transactions.  One announced 
transaction was by New York Life in December 2014.  
New York Life agreed to acquire, through reinsur-
ance, 60% of John Hancock Financial’s closed block 

of whole life insurance that was created as part of 
John Hancock’s demutualization in 2000.  The closed 
block of 1.3 million policies includes more than $11 
billion in liabilities, of which New York Life will 
assume $7 billion through reinsurance.

Outlook
It remains to be seen whether the Dai-ichi Life 
acquisition of Protective Life portends a trend of 
Japanese and other Asian life insurers making major 
acquisitions of US life insurers.  Smaller deals and 
business line divestitures are likely to continue to be 
the main drivers of deal volume in the coming year as 
companies continue to refine their strategic product 
positioning in the market.  Continued M&A activity 
in the life reinsurance sector is anticipated, including 
in particular closed block and other transactions in 
reinsurance form.

Europe and Asia
Throughout the year the European life insurance 
industry continued to see low interest rates and high 
capital requirements erode profitability. For insurers 
in Europe, after repeated delays, the implementa-
tion of Solvency II is now set for January 2016, and 
this could spur M&A activity through 2015 as carriers 
seek diversification benefits and seek to offload 
businesses attracting high capital requirements.

In one of the bigger deals of the year Swiss Re-owned 
Admin Re agreed to buy the UK pensions and related 
annuities business of HSBC. The transaction, 
expected to close in the second half of 2015, will 
involve HSBC’s disposing of over 400,000 individual 
and group pensions as the UK bank continues to sell 
off its non-core assets. The transaction involved the 
transfer of unit-linked assets with a value of nearly 
£4.2 billion and demonstrates a clear intention by 
Admin Re to grow its presence in the UK.  The deal 
also provided for a reinsurance solution to transfer the 
economic risks to Swiss Re pending completion of the 
transaction.
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In the largest deal between UK life companies in 
more than six years, Aviva agreed to acquire Friends 
Life to create a combined group valued at approxi-
mately £5.2 billion. The all-stock bid valued Friends 
Life, whose shareholders will own 26% of the 
enlarged company, at 394p a share representing a 15% 
premium to the closing price of 343p per Friends Life 
share on November 20, 2014. The merged companies 
will create a market leader in the UK life insurance 
industry with approximately 16 million customers. 
Whether there will be further consolidation in the UK 
life market remains to be seen.

2014 saw a number of deals undertaken by companies 
based in Asia looking to Europe as they seek to 
capitalize on opportunities created by depressed 
economic conditions in the Eurozone. One of the best 
examples of this was China’s Fosun International’s €1 
billion acquisition of a controlling stake in Portugal’s 
state-owned bank and insurer Caixa Serguros. The 
acquisition gives Fosun control of Fidelidade, 
Portugal’s largest insurance company, which includes 
Multicare, a health insurer, and Cares, a travel and 
transport insurer, among its assets. This was a 
distressed sale, part of a series of privatizations being 
undertaken by the Portuguese government as one of 
the conditions of the financial aid it received from the 
European Union and the International Monetary Fund.

Of course, the most prominent example of Asian 
companies looking to expand in western markets was 
the Dai-ichi Life Insurance Co. acquisition of 
US-based Protective Life mentioned above.  The $5.7 
billion deal was the largest acquisition to date of an 
American insurer by a Japanese one.

Elsewhere in the market, UK private equity house 
Cinven entered the continental European life insur-
ance market with the acquisitions of German life 
insurer Heidelberger Leben and Skandia Germany 
and Austria for €300 million and €220 million, 
respectively. Cinven has created the first closed life 
platform in Germany and now controls the adminis-
tration of over one million policies.

Cinven was not the only private equity house on the 
acquisition trail.  Blackstone acquired the wealth 
management business of Friends Life Group for £356 
million. Blackstone paid £254 million up front for the 
Lombard business, with the remaining consideration 
deferred in the form of a loan note.  Lombard provides 
wealth planning for high and ultra-high net worth 
individuals.

Elsewhere in Continental Europe, Swiss company 
Wealth-Assurance successfully purchased 
Liechtenstein-based Valorlife from Vaudoise with the 
combined group now the largest active insurance 
company in Liechtenstein.

Property-Casualty Sector

North America and Bermuda

Overview
According to information from SNL Financial, there 
were 51 announced M&A deals involving property 
and casualty companies where the buyer, the seller or 
the target was US, or Bermuda based, compared to 66 

M&A deals in 2013.  The year was again characterized 
by small- and medium-sized deals, with over two-
thirds of the announced deals at or below $200 million 
and with only three deals over a billion dollars.  
Nevertheless, the aggregate announced deal value was 
approximately $12 billion compared to $6 billion in 
2013. Three of the announced deals in 2014 involved 
the acquisition of a US publicly held company:  
RenaissanceRe’s acquisition of Platinum Underwriters, 
Fosun International’s acquisition of  Meadowbrook 
Insurance  and ACP Re’s acquisition of Tower Group.
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Serial acquirers were again busy in 2014.  AmTrust 
Financial announced two deals in 2014 compared to 
four deals in 2013 and three in 2012.  Catalina 
Holdings, a Bermuda-based run-off specialist, 
announced four deals in 2014 compared to two deals 
in each of 2013 and 2012.  Enstar, another Bermuda-
based run-off company, announced two deals in 2014 
compared to one deal in 2013 and four in 2012.  
Newly formed Bermuda-based Hamilton Insurance 
announced two acquisitions, one in the United States 
and one in the United Kingdom.  These acquisitions 
represent the return of Brian Duperreault, the CEO 
under whom ACE grew into a global presence, to the 
insurance M&A scene.  National General (an affiliate 
of AmTrust Financial and ACP Re) announced four 
acquisitions in 2014 compared to one deal in 2013.  
ACE announced two acquisitions in 2014 after having 
been absent in 2013.  Private equity firms participated 
in four M&A deals in 2014, with Apollo acquiring two 
companies (both in Europe) and TPG acquiring one 
company from Onex, a Canadian private equity firm, 
and J.C. Flowers selling one portfolio company.

While many market commentators have identified 
emerging markets in Asia and Latin America as 
providing the most significant opportunities for 
growth, US and Bermuda companies announced only 
three acquisitions in these regions. In fact, largely as a 
result of two significant deals by Fosun International, 
Asian insurers were more the acquirers than acquirees.

RenaissanceRe’s acquisition of Platinum 
Underwriters had a number of noteworthy elements.  
RenaissanceRe agreed to pay $76 per share for 
Platinum in a combination of 7.5 million 
RenaissanceRe shares (valued at $761 million) and 
$1.16 billion in cash. The cash portion of the purchase 
will be paid, in part, through a $10 per share special 
dividend to be paid by Platinum to all shareholders.  
Shareholders may elect to receive the remainder of the 
merger consideration in the form of RenaissanceRe 
shares, cash or a combination of the two.  Having a 
portion of the consideration coming from Platinum 
allowed the combined entity to efficiently release 
excess capital and allowed RenaissanceRe to avoid 

incurring interest on additional borrowed funds.

Another noteworthy transaction was Shanghai-based 
Fosun International’s $433 million acquisition of 
Meadowbrook Insurance, a Michigan-based specialty 
insurer and insurance administration services 
company, in a deal announced just before the end of 
the year.  Fosun is one of China’s largest conglomer-
ates, and the deal represents Fosun’s first whole 
company insurance acquisition in the United States.  
More than a third of Fosun’s total assets are invest-
ments in insurance, including investments in Hong 
Kong, mainland China and Portugal.  In August 2014, 
Fosun announced its agreement to acquire a 20% 
interest in Bermuda-based Ironshore for $463.8 
million, which led to Ironshore’s postponement of its 
proposed US initial public offering.  Ironshore used 
the proceeds of the share increase to fund repurchas-
ing of shares from existing shareholders, including 
Ironshore’s private equity shareholders.  As a result, 
Fosun became Ironshore’s largest shareholder.

ACP Re acquired Tower Group in 2014 for $172 
million and, as part of that transaction, AmTrust 
Financial Services (an affiliate of ACP Re) agreed to 
purchase Tower’s renewal rights and the assets of its 
commercial lines insurance operations for approxi-
mately $125 million.  Over the last 10 years, Tower has 
been one of the most acquisitive companies growing 
from net premiums written of $98 million in 2004 to 
$1.2 billion in 2014. The transaction was precipitated 
by a number of significant loss reserve increases in 
2013 and resultant downgrades in Tower’s financial 
strength ratings that ultimately led to the company’s 
announcement that there was substantial doubt about 
its ability to continue as a going concern.

Just in time for year end, Assured Guaranty Ltd., the 
leading financial guaranty company, announced its 
agreement to acquire Radian Asset Assurance Inc., 
which conducts the financial guaranty business of 
Radian Group Inc., for $810 million in cash.  The 
acquisition is expected to be completed in the first 
half of 2015 subject to regulatory approval.

In perhaps a harbinger of things to come, two major 
M&A deals were announced in the first few weeks of 
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January 2015.  XL Group announced a $4.2 billion 
agreement to acquire Bermuda-based Lloyd’s under-
writer, Catlin Group, in a deal described below in our 
Europe market discussion.   Also announced in 
January 2015 was the amalgamation of Axis Capital 
and PartnerRe, both based in Bermuda, in a merger of 
equals.  The combined company would have a $14 
billion market capitalization and would be a top-five 
global reinsurance company with a diversified global 
specialty insurance business.

Outlook
The continuation of a number of economic and 
industry factors seen in 2014 should contribute to 
robust deal activity in 2015.  Continued soft pricing 
and low interest rates have eroded margins.  
Accelerated investment in the industry from non-
traditional sources, such as hedge funds and pension 
funds, has put further pressure on rates.  All of these 
factors are driving insurers, especially reinsurers, to 
build bigger and more diversified portfolios to stay 
competitive.  According to the CEO of one global P&C 
company, “I expect you’ll see more M&A activity as 
time goes on. I expect you’ll see more of a feeding 
frenzy for what comes to market.”  As an example of 
this, the premiums paid by XL for Catlin and by 
RenaissanceRe for Platinum Underwriters were 
approximately 24% over the trading price at the time 
of announcement.  A number of industry analysts 
forecast not only an increase in the overall M&A 
market but also in the size of deals.

Mid-size and regional companies are also expected to 
turn to M&A transactions to maintain and grow their 
market position and increase profitability.  As in prior 
years, acquisitions in emerging markets will provide 
new opportunities in growing markets.

Europe and Asia

Overview
At this time last year, we commented on how the 
elusive confidence factor could be making a tentative 
return to the European markets. While there remain 

many uncertainties, 2014 continued to see key econo-
mies showing signs of sustained recovery. The 
continuing implementation of risk-based capital and 
consumer protection initiatives has begun to serve as a 
catalyst for change, creating M&A opportunities as 
companies look to consolidate their positions across 
markets and lines of business. In Europe, implementa-
tion of Solvency II now has more granularity, and the 
effect may be an increase in disposals and consolida-
tion. Notwithstanding a general improvement in 
economic indicators, low interest rates have continued 
to curtail earnings in the property and casualty sector 
on the investment side and tough pricing conditions 
coupled with a decline in reserve releases may continue 
to bite into underwriting profits in 2015. The effect of 
this soft market has seen property and casualty players 
targeting acquisitions to generate growth that they 
have not been able to achieve organically.

Insured losses from natural catastrophes and man-
made events fell significantly in 2014, according to 
research from Swiss Re’s Sigma unit. The global 
quantum of insured losses for 2014 fell by 24% to $34 
billion, compared to $45 billion the previous year. In 
Europe, June’s wind and hailstorm Ela caused signifi-
cant damage to properties and vehicles in parts of 
France, Germany and Belgium, resulting in overall 
insured losses of $2.7 billion. In Japan, February 
snowstorms caused the third-costliest catastrophe 
event of the year with $2.5 billion of insured losses.

We noted in last year’s review that RSA could be 
vulnerable to takeover approaches or be forced to make 
disposals to help bolster its balance sheet. 2013 saw the 
UK-based company announce a series of profit warn-
ings in the fourth quarter following an accounting 
restatement at its Irish unit. It therefore came as no 
surprise that, in February 2014, RSA announced its 
intention to sell certain non-core assets, including 
businesses in Canada, Eastern Europe and Asia as part 
of a group-wide restructuring.

April saw the first of these sales with Poland’s PZU 
paying £300 million for RSA’s Eastern European units 
in Latvia, Lithuania, Estonia and Poland. PZU’s 
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acquisition represented the biggest foreign acquisition 
by a Polish company. Two months later came the sale 
of RSA’s Chinese division, Sun Alliance Insurance 
(China) for £71 million to Swiss Re; the acquisition 
enables Swiss Re to offer insurance to corporates 
directly from mainland China. RSA then offloaded its 
insurance businesses in Singapore and Hong Kong for 
£130 million to Allied World Assurance in August 
2014 before selling its minority stake in the Thai 
insurer Syn Mun Kong to LeapFrog and Mindo Asia 
for £36 million.

With the sale of RSA’s Canadian business to Arthur J. 
Gallagher & Co, RSA has raised close to £770 million 
in the sale of assets alone, and the company has 
promised further disposals over the next 12 to 18 
months. In combination with their disposals, RSA 
also raised new money from the equity markets this 
year, which is discussed in Developments in 
Insurance Corporate Finance–Equity Capital 
Markets–Europe below.

Elsewhere in the market, in May 2014, Ageas paid 
€167 million to acquire the non-life activities of its 
Portuguese joint venture with Mellenniumbcp. The 
deal saw Ageas purchase the remaining stake in 
Medis and Ocidental Seguros from the venture. This 
acquisition is in keeping with Ageas’s stated intention 
to move into non-life activities as it looks to diversify 
its products and markets.

German insurer ERGO Insurance Group, a subsidiary 
of Munich Re, purchased the Singapore-based 
property and casualty insurer SHC Insurance, in a 
deal worth €66 million. The acquisition is set to 
extend ERGO’s presence in the Asia-Pacific region.

Lloyd’s Market
For the first half of 2014, Lloyd’s posted a profit of 
£1.67 billion, marking a considerable 21% increase 
from the corresponding period in the previous year. 
Against the backdrop of a benign year for major 
catastrophes, Lloyd’s had a combined ratio of 88.2% 
at the half-year point and was upgraded by Fitch in 
June to “AA-” from “A+.”

However, in December 2014 it was reported that 
Lloyd’s aggregate stamp capacity is set to drop for the 
first time in six years under the weight of mounting 
soft market pressure. The overall market capacity will 
decline by 0.8% in 2015, a change in direction from 
the 5.9% increase in 2014.

Last year we noted the ongoing auction sale process of 
Antares. This process was completed in 2014 with 
Qatar Insurance reaching an agreement to acquire 
the entire share capital of the leading specialist 
insurer and reinsurer, together with its subsidiaries. 
The acquisition provides Qatar Insurance with access 
to the Lloyd’s market through Syndicate 1274, which 
underwrites a worldwide range of property, casualty, 
marine and aviation insurance and reinsurance.

As an indicator of the continued attractiveness of a 
Lloyd’s platform, the year also saw BTG Pactual 
acquire Ariel Re for an undisclosed sum as the largest 
independent investment bank in Latin America 
expanded into property and casualty reinsurance. The 
acquisition came about as BTG Pactual looked to 
broaden its business opportunities and diversify its 
risk after financial markets in Brazil struggled.

As described earlier, in November, the Bermuda-
based Hamilton Insurance Group acquired 
Sportscover Underwriting, the Lloyd’s managing 
agent of Syndicate 3334 and Kinetic Insurance 
Brokers Limited, a Lloyd’s insurance broker. Using a 
worldwide broker network, Sportscover specializes in 
accident, liability, property, contingency and travel 
insurances for sport and leisure. The deal gives 
Hamilton a presence at Lloyd’s and provides 
Sportscover with much needed stability and with the 
capability to expand.

Looking to 2015, a significant transaction for the 
Lloyd’s market was recently announced with the XL 
Group £2.53 billion takeover of Catlin Group. 
Operator of the biggest syndicate in the Lloyd’s 
market, Catlin gives XL a much enhanced presence at 
Lloyd’s and potential diversification and synergy 
benefits.
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The Lloyd’s platform has also continued to attract 
interest from the Asian markets. In November, China 
Re received approval from Lloyd’s to transform its 
existing special purpose syndicate into a stand-alone 
syndicate. The formation of this stand-alone syndicate 
is the first time a Chinese-owned company has 
established a Lloyd’s syndicate writing open market 
business. The syndicate is managed by Catlin further 
strengthening its relationship with China Re and its 
existing portfolio of Chinese-based risks.

At the turn of the year, another Asian-based carrier 
expressed its interest in establishing a presence at 
Lloyd’s when Korea Re announced its intention to 
establish a subsidiary in Lloyd’s that would look to 
begin writing business in the second quarter of 2015 
and will act as a bridgehead for further expansion 
opportunities.

Brokerage
2014 saw a number of transactions in the brokerage 
sector driven by the motivation to enhance advisory 
capacity and diversify into new markets and busi-
ness lines.

In April 2014, Arthur J Gallagher cemented its 
position as a growing force in the UK broking market 
with the acquisition of the Oval Group for £199 
million. The purchase significantly expands AJ 
Gallagher’s retail client base in the UK middle market 
and boosts cross-selling opportunities across its 
combined network.

Willis, the global risk advisor, insurance and reinsur-
ance broker plans to take a majority stake in Miller 
Insurance to set up a London-based specialty broker 
handling wholesale and Lloyd’s business. The deal 
would see the NYSE-listed Willis take control of 
Miller and transfer its wholesale businesses to the UK 
company, which specializes in broking general 
insurance contracts. In return, Miller will transfer its 
retail-oriented and treaty reinsurance businesses to 
Willis. At the time of writing, details around the struc-
ture of the acquisition remain to be finalized and it is 
currently unclear when the transaction will complete.

Earlier in the year Willis acquired a controlling stake 
in Max Matthiessen, a leading employee benefits 
advisor in Sweden for $205 million. The deal created 
the biggest risk advisor and broker in the Nordic 
region and the largest international advisor in 
Sweden. The two companies had enjoyed a strategic 
partnership since 2009, but the acquisition helps 
solidify Willis’ global Human Capital and Benefits 
practices. The acquisition continues Willis’ global 
growth strategy that began in January 2014 with its 
purchase of specialist broker and high net worth 
advisor Charles Monat. Charles Monat’s operations 
were combined with Willis’ existing Global Wealth 
Solutions representing a key enhancement to Willis’ 
offering into the Asian markets.

Looking to 2015, Hyperion is expected to complete 
the acquisition of RK Harrison following the 
announcement of merger talks in November 2014. RK 
Harrison is currently owned 100% by its employees. 
The landmark London-based deal would create the 
largest independent employee-owned insurance 
intermediary group in the world, with staff set to own 
roughly two thirds of the merged business. The 
remaining third will be owned by General Atlantic. 
Analysts have speculated that such a deal suggests 
that the long awaited IPO of the enlarged Hyperion 
Group is more than plausible within the next few years, 
but perhaps not in the course of the coming year.

Meanwhile, Hyperion’s broking subsidiary, Howden, 
was also active in 2014 completing the acquisition of 
broker Harmonia, headquartered in Sao Paolo, Brazil 
from US intermediary Hub International, creating the 
tenth-largest insurance retail broker in the region. 
Howden bought a majority stake in the company with 
the minority purchased by the Conduta family, who 
will continue to lead and run the Brazil-based opera-
tions for the company.  Howden are also due to 
complete the purchase of the German insurance 
distribution group Schouten Sicherheit, subject to 
regulatory approval. Schouten Sicherheit is active in 
Germany and internationally in insurance for sports, 
film, entertainment, real estate, industry and com-
merce. In a busy year for fast-growing Hyperion and 
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its subsidiaries, they completed eight broker M&A 
deals in 2014.  Not all UK-based brokers are in 
expansion mode, with Towergate announcing a 
strategic review process following a highly leveraged 
expansion phase in prior years.

Market commentators have noted an increase of 
private equity backed investments in the insurance 
market, particularly in the broker sector. In 
November 2014, New York-based private equity firm 
Aquiline acquired a majority equity stake in Beach & 
Associates, a leading specialist reinsurance interme-
diary. Looking forward to 2015, the increase in 
private equity investments could be an interesting 
theme to monitor.

Runoff/ Legacy
Runoff specialist Enstar continued to expand into the 
active underwriting arena following its acquisitions of 
Atrium Underwriting and Arden Reinsurance in 
2013. In April 2014, Enstar and Stone Point Capital 
completed the acquisition of Torus, a holding com-
pany for six wholly-owned insurance vehicles, 
including its Lloyd’s syndicate, for a total consider-
ation of $692 million structured as a share/cash mix.

Also, in April 2014, UK-listed runoff specialist Tawa 
completed its demerger as it split into two entities. 
The insurance services arm retained the group’s 
London stock market listing and was renamed Pro 
Insurance Solutions.

Bermuda-based Catalina reached an agreement with 
Quinn Insurance to acquire its legacy liabilities in the 
United Kingdom and the European Union and 
transfer them to Catalina Ireland. In a deal looking to 
close in 2015, the subject portfolio has gross and net 
liabilities of €463 million and €461 million, respec-
tively, as of September 2014. Together with Catalina’s 

acquisition of other European carriers, Catalina has 
now acquired over $1.1 billion of European based 
run-off liabilities.

Elsewhere in the market, German run-off firm Darag 
was bought out by its former minority shareholder, 
London-based private equity firm Keyhaven Capital. 
Keyhaven initially invested €60 million in April 2013, 
before acquiring the remaining shares from Augur in 
2014, bringing Darag’s capital base to a total of €83 
million. With the upcoming implementation of 
Solvency II, the acquisition is set to place Keyhaven in a 
stronger position to cater to the increase in the dispos-
als of discontinued businesses as companies continue 
to pursue active capital management strategies.

Outlook
The indication is that 2015 is likely to see further 
consolidation across the industry. In response to new 
EU regulations, companies will look to de-leverage, 
especially from non-core activities, and mitigate 
exposures where risk appetite and risk management 
expertise are limited. Insurers could seek to improve 
earnings stability through increased diversification 
across products and geographies. In a survey com-
pleted by Towers Watson, more than 60% of 
respondents said they expect to divest non-core 
operations before 2017, up from 20% who said the 
equivalent a year ago. 
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Equity Capital Markets

North America and Bermuda
2014 saw another drop in equity issuances by US and 
Bermuda insurance companies, according to informa-
tion from SNL Financial.  In 2014, 22 offerings were 
completed, raising approximately $5.8 billion as 
compared with 33 offerings raising approximately 
$6.08 billion in 2013.  Only four insurance companies 
went public in 2014 (raising a total of $383 million) 
versus seven in 2013 (raising a total of $2.2 billion), 
including the 2013 IPO of Voya Financial, Inc. 
(formerly, ING U.S. Inc.) ($1.3 billion).  The insurers 
completing IPOs in 2014 included Heritage Insurance 
Holdings, Inc. ($66 million) (Florida homeowners 
insurance), 1347 Property Insurance Holdings, Inc. 
($15 million) (Louisiana homeowners insurance), 
James River Group Holdings Ltd. ($231 million) 
(specialty casualty insurance) and Trupanion, Inc. 
($71 million)(medical insurance for pets).

The IPOs by 1347 and Heritage, both formed in 2012, 
reflect the strength of the Gulf Coast and Florida 
homeowners insurance markets fueled in part by a 
lack of hurricane activity and favorable reinsurance 
markets.  Both companies took advantage of depopu-
lation programs under which private insurers were 
encouraged to assume insurance policies from 
Citizens Property Insurance Company, the Florida 
state residual carrier.  Approximately 43% of 1347’s 

Developments in Insurance 
Corporate Finance

policies and 89% of Heritage’s policies had been 
assumed under these programs.  1347 completed a 
$20 million follow-on equity offering in June 2014 
with a significant portion of the proceeds to be used to 
expand into other coastal states.  Heritage also 
disclosed, in connection with its IPO, an intention to 
explore opportunities to enter other coastal states.  
United Insurance Holdings Corp., which concentrates 
on homeowners insurance on the Gulf Coast and 
Eastern Seaboard, raised $50 million in a follow-on 
offering in 2014 and Federated National Holding 
Company, a Florida homeowners insurance company, 
raised $40 million in 2014, in each case to support 
expansion.

Nearly $3 billion was raised by ING Group in three 
secondary offerings of a portion of its remaining 
interest in Voya Financial. After these offerings and 
negotiated buybacks, ING Group’s ownership interest 
in Voya was reduced to below 19%, consistent with 
Dutch regulatory directives.

The $1.1 billion aggregate amount of preferred equity 
offered in 2014 was almost half of the $2.11 billion 
offered  in 2013.  As in 2013, Allstate was the largest 
issuer of preferred stock, raising $900 million of 
non-cumulative perpetual preferred equity as part of 
its previously announced capital management plan, 
including $250 million through its retail issuance 
program.  All of the issuances were of non-cumulative 
preferred equity eligible for equity credit by Moody’s 
under its standards for hybrid securities.
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There were no issuances of convertible debt by 
insurance companies in 2014, compared to the four 
issuances in 2013 totaling approximately $900 
million in principal amount.

Europe
One of the most significant IPOs in the UK market 
during 2014 was for Lloyd’s insurer Brit Insurance. 
The IPO was a method by which Apollo and CVC 
could realize part of their investment, but the com-
pany itself did not seek to raise fresh capital. Apollo 
and CVC sold more than 100 million shares for 240p, 
valuing the insurer at approximately £960 million. 
The insurer, which specializes in property, casualty 
and energy was bought by Apollo and CVC for 
approximately £888 million in 2010. After an initial 
dip, the share price rallied and closed on December 
31, 2014 at 270p, an 11% increase from the initial 
offering share price.

The UK IPO market, however, saw difficult conditions 
in the second half of the year, leading to a number of 
IPOs across the wider market being pulled and others 
who came to market struggling to maintain float 
valuations. The IPO of home and motor insurance 
company Saga was one such example. Shares were 
sold at 185p, giving Saga a market value of £2.1 
billion. Despite pricing at the bottom end of the range, 
the shares closed flat before dropping below the listing 
price on the first day of trading. This resulted in Saga 
scrapping plans for a secondary £315 million offering. 
The year saw the continued slide of its share price, and 
Saga shares were priced at 155p at close on December 
31, 2014.  There was a similar story with the £1.2 
billion IPO of UK motor breakdown and insurer The 
AA.  After floating at a price of 250p, shares dropped 
to 234p on the first day of conditional dealings.

Elsewhere in Europe, 2014 continued to see compa-
nies using IPOs to exit non-core activities. The Dutch 
financial services company ING raised €1.54 billion 
with the IPO of NN Group Insurance. This was the 
second-biggest IPO in Europe last year with ING 
selling 77 million shares. Including a conversion of 

€450 million in mandatory exchangeable notes under 
an agreement with three Asian investors, gross 
proceeds were about €2 billion. The funds raised by 
the sale of 28.6% of NN Group, with operations in 
Europe and Japan, were used by ING to pay down 
debt and further unwind into a bank and insurer. 
The share price as of December 31, 2014 was €24.8, a 
19.4% increase from the opening price of €20.

In another example of a European bank shedding 
non-core businesses, French credit insurer Coface 
launched an IPO pricing in the mid-range. The listing 
price valued the equity of the insurer, originally 
established as France’s export credit agency and now 
an arm of the bank Natixis, at €1.63 billion. All the 
proceeds went to Natixis, which raised €832 million 
by selling 51% of its stake to reduce its exposure to the 
sector. The IPO was part of Natixis’ plan to gradually 
dispose of its Coface holding and focus on wholesale 
banking, asset management and specialized financial 
services. As of year end, Coface’s shares trading on 
Euronext closed at €10.98, representing a 5.6% 
increase from the IPO price.

In the secondary equity market, RSA Group, in 
conjunction with a series of asset disposals, continued 
to bolster its capital position with a fully underwrit-
ten discounted rights issue raising £748 million. The 
company raised the cash through the issue of 1.4 
billion shares made available to shareholders at 56p 
each, on the basis of three new shares for every eight 
currently held. The issue price represented a hefty 
discount of around 40%. RSA stated that the net 
proceeds of the rights issue would be held as cash or 
low risk investments to improve the group’s capital 
position.

At the end of the year, Chesnara looked to move into 
the Dutch life insurance market by acquiring Waard 
Group from the bankrupt financial services group 
DSB. To raise funds for the €67.8 million acquisition, 
London-listed Chesnara issued a private placement of 
11.5 million shares raising £35 million with the 
purchase likely to close in the first quarter of 2015.
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Debt Capital Markets

North America and Bermuda
The insurance industry continued to take advantage 
of historically low interest rates in 2014 to complete 
114 debt offerings during the year, an increase from 84 
offerings in 2013.  The aggregate value of insurance 
industry offerings in 2014 was $49.93 billion (includ-
ing five debt offerings by Canadian issuers with an 
aggregate value of $1.51 billion) compared to $43.79 
billion a year earlier.  The increase in the amount of 
offerings comports with overall trends in the US debt 
capital markets where issuers have been motivated by 
the prospect of a rise in interest rates in the 
coming year with the end of the Fed’s policy of 
quantitative easing.

The most active issuer was Metropolitan Life 
Insurance Company, which with its affiliates com-
pleted 18 offerings (with an aggregate value of $10.51 
billion). The next most active insurer was Prudential 
Financial, Inc., with 13 offerings (with an aggregate 
value of $1.94 billion).  MetLife’s offerings were also 
some of the largest of 2014, with one offering of $1.25 
billion and three other offerings of $1 billion each.  
The largest single senior note offering in 2014 was a 
$1.50 billion issuance by American International 
Group, Inc. (AIG) with a coupon rate of 4.500% and a 
maturity of 30 years.

A significant development in 2014 was the return of 
several large mutual insurers to the surplus note 144A 
market.  Nationwide, The Guardian, Mutual of 
Omaha, TIAA-CREF and Farmers Insurance 
Exchange each completed offerings of surplus notes 
with maturities ranging from 30 to 50 years.  The 
deals were substantial in size ranging from $2 billion 
for TIAA-CREF to $300 million for Mutual of 
Omaha.  The last burst of surplus note activity was in 
2009 when, on the heels of the financial crisis, large 
institutions sought to shore up regulatory capital 
positions.

In 2009, TIAA-CREF issued $2 billion of 30-year 
surplus notes at an annual interest rate of 6.85%; this 

year, TIAA-CREF issued $1.65 billion of 30-year 
surplus notes at an annual interest rate of 4.9% and 
$350 billion of 40-year surplus notes at an annual 
fixed rate of 4.375% (until the 10-year call date and 
then floating thereafter).  The proceeds of the new 
surplus notes were intended to fund a portion of the 
cost of acquiring Nuveen Investments.

In certain cases, market conditions in 2014 offered an 
opportunity to refinance outstanding surplus notes at 
more favorable interest rates.  Mutual of Omaha 
issued $300 million of 4.297% fixed to floating rate 
40-year surplus notes, the proceeds of which were 
used to fund a tender offer for its outstanding surplus 
notes which carried interest rates of 6.8% and 6.95%.  
Nationwide issued $400 million of 4.95% 30-year 
surplus notes and used the proceeds to redeem its 6.6% 
30-year surplus notes that it had issued back in 2004.

Other noteworthy senior note offerings included 
Nationwide Financial Services’ $400 million 30-year 
senior note 144A offering, Everest Re’s $400 million 
30-year senior note shelf public offering and 
UK-based AXIS Specialty Finance’s public offering of 
five-year and 31-year notes raising an aggregate of 
$500 million.

There were seven offerings of Guaranteed Investment 
Contract (GIC) backed notes during 2014.  Two 
entities, Met Life and New York Life Insurance 
Company, were responsible for all of the issuances of 
GIC-backed notes.  The aggregate amount of the four 
offerings of GIC-backed notes issued by Met Life was 
$3.30 billion.  The aggregate amount of the three 
offerings of GIC-backed notes issued by New York Life 
Insurance Company was $1.18 billion.   None of the 
GIC-backed notes had maturities longer than 
three years.

Europe
In 2014 Lloyd’s raised £500 million from subordi-
nated bonds after attracting £1 billion of orders from 
institutional investors. The 10-year callable subordi-
nated bonds will be used to replace an issue that 
Lloyd’s are in the process of buying back, allowing 
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Lloyd’s to create a more stable form of capital and 
making it less reliant on the liquidity of its members.

Not all debt offerings were so successful. Shares in 
Admiral dropped as much as 8% after concerns the 
car insurer had turned to the debt markets to support 
a dividend payout. Admiral priced its inaugural bond 
offering at £200 million on a 5.5% fixed 10-year 
coupon. Admiral stated that the issue was to better 
position itself for Solvency II; however, share prices 
dropped after concerns that the bond issue was 
required to support the company’s interim dividend 
which rose by 1%, equivalent to 94% of earnings per 
share. Share price closed on December 31, 2014 at 
1322p, a 16% decrease from the year high of 1755p.

Bondholders are set to watch developments closely as 
the end of the year also saw struggling UK broker 
consolidator Towergate put itself up for sale after a 
nine-month loss of £112.7 million on revenues of 
£328.5 million. At the end of the third quarter of 
2014, Towergate had £234 million in senior secured 
debt and £366 million in senior secured floating rate 
notes, both due in 2018, as well as £305 million in 
senior debt, due in 2019. Add to the bond total £85 
million in a revolving credit facility and another £42 
million in unsecured loans and the debt position 
amounted to £1.03 billion as of September 30, 
2014. 

DEVELOPMENTS IN INSURANCE CORPORATE FINANCE
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Property and Casualty
In 2014, insurers and reinsurers continued to expand 
their use of alternative sources of risk capital.  As a 
result, the convergence markets have become an 
integral component of managing catastrophe risk for 
many of the world’s largest insurers and reinsurers.

Catastrophe Bonds
2014 saw the largest annual issuance volume in the 
history of the catastrophe bond market, with over 
$8.4 billion of new catastrophe bonds issued.  At year 
end, the total aggregate principal amount of out-
standing catastrophe bonds was $23.2 billion, the 
highest level to date.  US risks (particularly US wind) 
represented almost 80% of the new issuances in 2014, 
but there continued to be strong representation of 
other global risks.  In particular, Japan risks repre-
sented almost 10% of new issuances, a sharp increase 
compared to the past few years.  Sponsoring compa-
nies included longtime annual participants (such as 
Munich Re and USAA), large primary insurer 

Developments in the ILS, 
Structured Finance and 
Convergence Markets

sponsors (such as State Farm, Allstate and AIG), 
quasi-governmental entities (such as the 
California Earthquake Authority, Florida Citizens 
and the Texas Windstorm Insurance Association), 
and new sponsors (such as American Strategic, 
Everest Re, Generali, Great American and 
Heritage Property & Casualty).  A number of 
outstanding catastrophe bonds are scheduled to 
mature in the first half of 2015, and the pipeline 
looks strong for 2015 for new catastrophe bond 
issuances.

There has been a notable change in the identity of 
catastrophe bond sponsors compared to a few 
years ago.  Primary insurers represented approxi-
mately 60% of new issuances, which has 
remained fairly steady.  However, quasi-govern-
mental entities (such as the state residual entities 
in the United States) now represent over 25% of 
new issuances, while the representation of rein-
surers has declined to less than 15% of new 
issuances.
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There were a number of “firsts” in the catastrophe 
bond market in 2014.  Florida Citizens sponsored the 
largest-ever 144A catastrophe bond transaction with 
its $1.5 billion Everglades Re transaction.  Generali 
sponsored the first 144A catastrophe bond transac-
tion with an indemnity-based trigger covering 
European risks.  Sompo Japan sponsored the first 
catastrophe bond transaction denominated in 
Japanese yen, thereby eliminating any currency risk 
to Sompo Japan, as the transaction only covered 
Japan-based risks.  This also represented Sompo 
Japan’s first indemnity-based transaction.

Continuing a trend of the past several years, more 
than 60% of transactions in 2014 utilized an indem-
nity-based trigger.  Indemnity transactions require 
additional disclosure regarding the subject business 
of the offering, including exposure and historical loss 
data and descriptions of policy coverages, underwrit-
ing policies and claims management practices.  While 
index or parametric triggers eliminate the relevance 
of the sponsor information, non-indemnity triggers 
expose the ceding company to basis risk to the extent 
the synthetic coverage provided by the bond does not 
correlate to actual losses.  While indemnity-based 
transactions have grown steadily, transactions with 
parametric triggers have declined, representing less 
than 5% of new issuances in 2014.

Another trend that continued in 2014 was the use of 
aggregate indemnity coverage in catastrophe bond 
transactions, representing 40% of new issuances.  
Only a few years ago, per occurrence triggers were 
more common in the market, notwithstanding that 
aggregate triggers are more common in 

the traditional reinsurance market.  This is further 
demonstration of the ongoing convergence of the capital 
markets and the traditional reinsurance markets.

While the typical risk period for catastrophe bonds 
remains three years, there has been a steady increase 
in the number of transactions with longer risk periods.  
Notably, in 2014 each of Allstate, Everest Re and 
Zenkyoren sponsored transactions with risk periods of 
five years.  It will be interesting to see whether other 
sponsors seek to enter into transactions with longer 
risk periods in order to take advantage of historically 
low premium rates for catastrophe coverage.

Variable interest mechanics continued to be used in 
multiple transactions in 2014, particularly in indem-
nity-based transactions.  Variable interest provisions 
provide more flexibility to sponsors in adjusting their 
reinsurance programs each year, which becomes 
increasingly important as risk periods lengthen.  In 
prior years, the risk interest rate on most catastrophe 
bonds was set at the inception of the transaction and 
did not change.  As a result, when the attachment 
level for the transaction is reset annually (assuming 
there is a reset feature), the expected loss or attach-
ment probability is fixed and does not change.  With a 
variable reset, the ceding company, within specified 
parameters, may change the expected loss and attach-
ment probability, thereby leading to a reset of the risk 
interest rate.  The variable reset allows the ceding 
company to adjust on an annual basis where the 
catastrophe bond sits within its reinsurance program.
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Collateral Solutions
Following the financial crisis in late 2007 and early 
2008, and the resulting investment losses that 
adversely impacted several catastrophe bonds, 
sponsors and investors continue to seek the most 
stable collateral solutions.  This trend continued in 
2014, with most catastrophe bonds being collateral-
ized by Treasury money market funds.  As an 
alternative, Euro-denominated transactions have 
been collateralized by putable debt securities issued 
by quasi-governmental entities, such as the European 
Bank of Reconstruction and Development (EBRD).

One issue that arose in 2014 was the implementation 
of negative interest rates in the Eurozone.  As a result, 
if the proceeds of a euro-denominated catastrophe 
bond are invested in euro-denominated money 
market funds, there will be insufficient funds at 
maturity to pay the full principal amount of the notes.  
This is not a risk if the proceeds are invested in 
putable notes issued by the EBRD, although money 
market funds are typically the backup option if the 
EBRD notes need to be redeemed.

CFTC Provides Limited No-Action Relief
On December 18, 2014, the US Commodity Futures 
Trading Commission (CFTC) staff issued a no-action 
letter (CFTC Letter 14-152) providing relief from 
commodity pool operator (CPO) registration for 
operators of certain insurance-linked securities (ILS) 
issuers.  As a result of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act of 2010 (Dodd-
Frank Act) and CFTC regulations promulgated 
thereunder, there had been some uncertainty as to 
whether an ILS issuer could fall within the newly 
expanded definition of “commodity pool” to the extent 
that the underlying risk transfer contract could be 
considered a “swap” and therefore a “commodity 
interest.”  The CFTC no-action letter was issued in 
response to a Securities Industry and Financial 
Markets Association (SIFMA) request that was 
formally made in August 2014 after many months of 
discussions with the staff of the CFTC.1 

To the extent that a risk transfer contract between a 
catastrophe bond issuer and the cedent could be 
considered a “swap,” the catastrophe bond issuer may 
fall within the definition of “commodity pool,” and, 
absent an exemption, the operator of the catastrophe 
bond issuer would be required to register as a CPO.  
The CFTC’s recent no-action relief allows operators of 
ILS issuers that have risk transfer contracts that are 
“swaps” to rely on CFTC Regulation 4.13(a)(3) for an 
exemption from CPO registration, subject to certain 
enumerated conditions.  Absent the no-action relief, 
in the CFTC staff ‘s view ILS operators may not be able 
to meet the condition of CFTC Regulation 4.13(a)(3)(iv), 
which requires that participations in the ILS issuer are 
not marketed as a vehicle for trading commodity 
interests, due to the centrality of the risk transfer 
contract in determining investors’ gains or losses.

In order to qualify for the relief, the CFTC set forth a 
number of conditions on how the catastrophe bond 
issuer must be operated.  Most of the conditions are 
standard in catastrophe bond transactions and, 
therefore, sweeping changes to catastrophe bond 
structures that use swaps will likely not be required.  
Of course, the preponderance of catastrophe bond 
transaction structures to date have relied upon risk 
transfer contracts that are reinsurance contracts, and 
these structures should not be affected.

It is important to note that the CFTC’s no-action 
letter does not help clarify the definition of a “swap” 
or in any way change the insurance safe harbor 
originally promulgated in 2012.  For better or worse, 
an issuer still must rely on the existing guidance for 
determining whether a particular risk transfer 
contract is a swap.

1   For more information on the CFTC’s no-action letter, see 

Mayer Brown’s Legal Update at http://www.mayerbrown.com/

US-Commodity-Futures-Trading-Commission-Issues-No-

Action-Letter-Relating-to-Insurance-Linked-

Securities-12-31-2014/.
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In addition, the no-action letter should not have an 
impact on any outstanding catastrophe bond transac-
tions.  The exemption provided for in the letter is only 
available for transactions on a prospective basis.

Sidecars and Managed Funds
Third-party capital continued to flow into the reinsur-
ance market in 2014 through the formation of sidecars 
and managed funds.  Sidecars provide additional 
capacity to the reinsurance market, while allowing 
sponsors to leverage their underwriting platforms and 
investors to participate in a targeted fashion in the 
property casualty market.  In 2014, approximately 10 
Bermuda sidecars were formed with a total capitaliza-
tion in excess of $1.3 billion.  Managed funds also 
continue to be an important source of capital in the 
reinsurance markets.  Total assets under management 
for ILS funds reached in excess of $50 billion.

Sidecars are privately negotiated transactions that 
can be flexibly tailored to meet the sponsoring rein-
surance company’s needs.  They can be structured as 
market-facing vehicles (in which the sidecar directly 
enters into retrocession agreements with third-party 
reinsurers, with underwriting and management 
typically being performed by the sponsoring reinsur-
ance company) and side-by-side vehicles (in which the 
sidecar enters into a retrocession agreement with the 
sponsoring reinsurance company, taking a quota 
share of a specified portfolio of risks of such 
company).

Most of the recent sidecars have been formed as 
special purpose insurers (SPI) under Bermuda law.  
Subject to certain limitations, including that the SPI’s 
obligations must be fully collateralized, the SPI can be 
formed with relative ease compared to other types of 
licensed reinsurers.  Capital raised by these sidecars 
has typically been in the form of preferred shares or 
participating notes that are privately placed.

Following the implementation of the EU Alternative 
Investment Fund Managers Directive (EU Directive 
2011/61/EU) (AIFMD), due to the broad scope of the 
implementing regulations, there is uncertainty 

whether a sidecar would be considered an alternative 
investment fund and, therefore, be subject to the 
restrictions on marketing in EU jurisdictions set forth 
in the AIFMD legislation.  As a result, prior to 
marketing a sidecar in the European Economic Area, 
sponsors of sidecars are advised to consider the 
applicability of the AIFMD rules to the transaction 
and whether steps should be taken to ensure that the 
marketing is in compliance with the local rules 
regarding private placements or, alternatively, to avoid 
marketing in certain jurisdictions and instead rely on 
the exemption for reverse inquiries in such 
jurisdictions.

New Reinsurers and the Hedge Fund Re Model
2014 witnessed the continued emergence of new 
reinsurers that combine alternative investment 
strategies with insurance underwriting.  Examples in 
past years include Third Point Re, Greenlight Re, PAC 
Re and SAC Re.  In January 2014, Arch Capital 
announced that it had launched a multi-line Bermuda 
Class 4 reinsurance company, Watford Re, in partner-
ship with Highbridge Capital Management, 
an affiliate of JPMorgan.  Watford Re privately raised 
approximately $1.13 billion of equity capital ($907 
million of common equity and $226 million of 
preferred equity).  According to news reports, there 
are a number of other similar transactions in process, 
including partnerships between insurance/reinsur-
ance companies and asset managers, although at least 
one involving Pine River and Allied World was called 
off amidst reports of an inability to secure the desired 
A.M. Best rating.

While there are several different types of these new 
reinsurers, they can be generally categorized as a 
rated reinsurance vehicle with an alternative asset 
management strategy and permanent equity capital.  
For the investors in such vehicles, it represents a 
tax-advantaged way to participate in the hedge fund 
manager’s specific alternative investment strategy and 
ideally share in the underwriting profits of the 
reinsurer.  For the hedge fund, the capital raised by 
the reinsurer is “permanent”  and  increases assets 
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under management and related fees.  For the insur-
ance underwriting partner (who underwrites the 
business that is ultimately reinsured by the reinsurer), 
the transaction allows it to deploy additional limit for 
its clients, receive underwriting fees and, if it invests 
in the reinsurer, realize potential upside through its 
equity investment.

In order for these new reinsurers to successfully 
implement their underwriting strategy, they must 
obtain a rating from A.M. Best.  In 2014, A.M. Best 
tightened its standards for giving ratings to these 
types of reinsurers.  In general, reinsurers wishing to 
pursue higher severity business will need to pair with 
lower asset risk to achieve A- or higher financial 
strength rating (generally considered the minimum 
rating needed for a newly formed reinsurer).  Low-
volatility property casualty reinsurance (e.g., casualty) 
is an offset to the capital requirements driven by the 
typical hedge fund investment strategies.

Life

Overview
In many ways, 2014 was a transition year for struc-
tured finance in the life sector.  The year began 
similarly to 2013.  While low interest rates provided a 
fertile environment for creative financing opportuni-
ties, the industry, its potential financiers and many of 
its regulators remained hamstrung by uncertainty 
and speculation about the eventual outcome of the 
countless debates, investigations, hearings, proceed-
ings and deliberations over the use of life 
insurer-owned captive reinsurers and special purpose 
vehicles.  By our count, only a half dozen or so new 
reserve financing transactions closed during the year 
(a noticeable slowdown from 2013).  Most of these 
involved closed blocks of either universal life insur-
ance policies subject to Actuarial Guideline 38 (more 
commonly known as Regulation AXXX or AG 38) 
and/or term life policies subject to Regulation XXX 
(Regulation 147 in New York).  The deals we observed 
ranged from approximately $125 million to well over 

$1 billion in notional amounts financed, with tenors 
generally between five and 15 years.

2014 also saw a disproportionate number of restruc-
turings and refinancings of transactions that closed in 
prior years, many of which were motivated by low 
interest rates and narrowing credit spreads, consoli-
dation in the life sector, and the movement of 
financial institutions in and out of reserve financing 
as a line of business.  One transactional highlight of 
2014 was a successful offering of securities backed by 
the future cash flows on a block of yearly renewable 
term life reinsurance by a US life reinsurer.  The deal 
was significant primarily because it was one of the 
first “fully funded” capital relief solutions for 
US-sourced life insurance businesses since the 
financial crisis of 2008.  Perhaps portending a trend, a 
second embedded value deal was done in 2014 as well, 
which was largely a “refinancing” of a previously 
financed Canadian block of life reinsurance.  For 2014 
(as in prior years), exact industry numbers for life 
financings were difficult to gauge since these types of 
transactions are almost exclusively private and are 
most often not reported.

In contrast to the relatively lackluster deal flow during 
2014, regulatory activity in 2014 was robust.  After 
three full years of regulators compiling data, reading 
legal documents, studying actuarial models and 
consulting with outside advisors related to the life 
insurance industry’s use of captive reinsurers for 
so-called AXXX and XXX reserve financing transac-
tions, year-end 2014 was punctuated on November 17, 
2014, when the Principle-Based Reserving 
Implementation (EX) Task Force of the NAIC (PBR 
Task Force) adopted a draft of Actuarial Guideline 48 
(dated November 14, 2014, AG 48), which defines the 
rules to be followed for new life reserve financing 
transactions after January 1, 2015 (subject to certain 
grandfathering rules described below).  These rules 
were finally adopted by the Executive Committee and 
Plenary of the NAIC on December 16, 2014 and are in 
process of being implemented.  While the version of 
AG 48 that was so adopted is clearly still a work in 
progress, it should give regulators, industry 
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participants and financing parties more clarity for 
financings in the life sector for 2015 than they have 
seen at any time since these structures came under 
intense scrutiny in 2011.

Reserve Financing
The basic coinsurance structure of reserve financing 
transactions completed in 2014 remained substan-
tially consistent with prior incarnations.  Sponsor life 
insurers ceded specified lines of existing business to 
an affiliated reinsurer (whether captive or operating) 
through coinsurance and then divided the collateral 
supporting the ceded reserves into tranches that were 
financed through a combination of sponsor-backed 
capital and third-party sources.  The reinsurer’s 
baseline or “economic” reserves were funded by initial 
premiums that were either paid or retained (as funds 
withheld) by the sponsor company, and the “excess” 
reserves were funded or financed by investors, banks 
and/or other unaffiliated entities.  Pursuant to AG 48 
(as discussed below), the dividing line between the 
economic (or Primary Security) layer and the excess 
(or Other Security) layer will be formulaic for most 
new transactions in 2015, with such line pushed 
somewhat higher for most sponsor companies.  For 
life insurers opting to use captive reinsurers, Vermont 
continued to lead as the domicile of choice, followed 
by Delaware. 

Despite competition from non-bank note exchange 
programs (discussed below), structured bank letter of 
credit financings were still prevalent in the market in 
2014.  Each of the new letter of credit transactions for 
2014 contained “non-recourse” reimbursement 
structures (i.e., they did not include guarantees of 
reimbursement from any parent or other affiliate of 
the sponsor life insurance company).  In a non-
recourse transaction, draws on letters of credit 
supporting excess reserves may only be recouped by 
an issuing bank through future cash flows on the 
financed block of business.   During numerous 
deliberations within the NAIC, we learned that some 
state insurance regulators believe that full-recourse 
transactions do not adequately transfer risk away 

from the sponsor life insurer, since an affiliated 
guarantor would always bear the ultimate responsibil-
ity for repayment.  Therefore, in their view, outside 
capital sources are merely “nominal” and do not truly 
provide liquidity or capital access to the sponsor 
company for the financed business.  This view is 
consistent with the renewed desire by some regulators 
to “reach through” regulated insurance entities and 
assert jurisdiction over non-insurance members of 
affiliated groups.  As one regulatory examiner opined 
during a conference call to justify such an assertion, 
“things that harm the group [of companies] must also 
harm my insurance company.”

One important risk mitigation technique employed by 
banks active in the reserve financing arena is the use 
of so-called conditional letters of credit, whereby a 
sponsor life company must demonstrate that reinsur-
ance claims have actually penetrated the excess layer 
(i.e., all other sources of surplus, capital, other funds 
and credits available to the captive reinsurer have 
been exhausted prior to making a draw on a letter of 
credit).  One could argue that contingent letters of 
credit are, by their very nature, contrary to the 
stipulation in most state insurance regulations 
governing credit for reinsurance that letters of credit 
must be “clean and unconditional.”  For that reason, 
conditional letters of credit are not permitted in all 
jurisdictions.  In jurisdictions where these structures 
have been approved, sponsor companies have suc-
ceeded in either (i) moving the conditions precedent 
from the face of the letter of credit into the underlying 
reinsurance agreement as order of draw covenants, 
which sometimes require officers of the sponsor to 
certify compliance, or (ii) obtaining special permis-
sion from regulators to use a non-traditional collateral 
form.   Most structured letter of credit transaction 
involve an accounting permitted practice whereby the 
letter of credit is allowed to be treated as an admitted 
asset on the balance sheet of the reinsurer.

Even a letter of credit containing all of the necessary 
and appropriate conditions precedent, however, does 
not relieve an issuing bank of real insurance risk in an 
excess-reserve financing deal.  Thus, a back-end hedge 
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came into vogue over the past three years, whereby a 
bank would buy mortality and lapse protection on the 
underlying reinsurance treaty, most often in swap 
form, pursuant to which floating payments under the 
swap would be triggered by the same contingencies 
that would permit a draw on the bank’s letter of 
credit.  Interestingly, the banking industry’s need for 
creditworthy back-end hedge counterparties lured a 
relatively new group of participants into the life 
reserve financing field (i.e., large offshore life reinsur-
ers).  These reinsurers have simultaneously become 
major partners of, and substantial competitors to, 
banks in the reserve financing space.  The role for 
traditional reinsurers as risk-takers in life reserve 
financing appears to be increasing year over year, as 
few banks or other financial institutions are willing to 
leave mortality exposure on their books.  One note-
worthy transaction structure that gained prominence 
in 2014 was the emergence of bank-fronted or lead 
reinsurer-arranged “club” deals.  In a bank-fronted 
“club” deal, an issuing bank would provide a letter of 
credit in favor of a sponsoring life company to support 
a large excess reserve layer, and then the bank would 
hedge its entire exposure on such letter of credit 
(through a mortality swap or otherwise) to a syndicate 
of reinsurers led by a “lead risk taker.”  A lead rein-
surer arranged “club” deal is similar, but financing is 
provided through a note exchange program without a 
fronting bank.  Generally, in either structure, the lead 
risk taker would take responsibility for negotiating 
the key terms and conditions of the transaction and 
would agree to administer the surveillance and claims 
payment procedures on behalf of the other reinsurers 
(similar to the way an agent bank would administer a 
syndicated lending facility).

As mentioned above, note exchange programs are 
another popular method of financing excess reserves.  
Under such a program, the reinsurer of the financed 
business issues a surplus note to an affiliated special 
purpose entity (SPV) in exchange for a capital (credit-
linked) note from the SPV.  Interest payments on the 
notes are set off, with only the financing fee portion 
actually being paid by the reinsurer to the SPV, and 
the reinsurer has the right to demand immediate 

repayment of principal from the SPV if an “excess 
mortality event” occurs that exhausts all economic 
reserve assets and other sources available to the 
reinsurer for payment of claims under the subject 
reinsurance agreement.  In this structure, pursuant to 
a separate contractual arrangement, one or more 
third-party risk-takers are ultimately responsible for 
funding the SPV’s obligations to the reinsurer.  
Generally, these risk-takers are traditional non-US life 
reinsurers (in many cases, the same reinsurers that 
backstop banks on their structured letter of credit 
programs).  We note that several existing structured 
letter of credit transactions were replaced by note 
exchange programs in 2014.  Note exchange transac-
tions typically also require permitted practice 
exceptions to statutory accounting principles so that 
the capital note is allowed to be treated as an admitted 
asset on the balance sheet of the reinsurer.

Each of the structures discussed above involve contin-
gent, unfunded solutions to capital strain in the life 
sector.  Prior to the financial crisis of 2008, life reserve 
financings were almost exclusively accomplished using 
fully funded note offerings, where the proceeds of debt 
instruments sold to third-party investors would be 
used by a captive to fund a reinsurance trust for the 
benefit of a sponsor life company and available to pay 
claims in the excess reserve layer.  The substantial 
majority of these deals included guarantees of princi-
pal and interest on such notes by triple-A rated bond 
insurers.  Investor interest in fully funded deals all but 
evaporated after the downgrades and eventual insol-
vencies of most of these insurers.  Nevertheless, given 
the desire of many state insurance regulators to see 
more liquidity (cash on hand) and the rising demand for 
insurance-linked securities, we may be on the verge of a 
resurgence of funded-term securitizations in the life 
sector.  In December 2014, one major life reinsurer 
successfully completed a $300 million “embedded value” 
securitization, in which unwrapped debt securities were 
offered and sold to institutional investors whose value 
was tied to future cash flows of a closed block of life 
reinsurance.  This was the first successful US-sourced life 
reinsurance securitization in many years and could signal 
the beginning of such a resurgence.
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Balance Sheet and Liquidity Buffers
In addition to financing reserves and releasing 
embedded value related to specific blocks of life 
insurance businesses, in 2014 we also saw life insurers 
seeking to increase their liquidity and shore up their 
balance sheets using structured finance vehicles.  The 
details of these transactions are highly proprietary; 
however, it is worth noting that these structures 
generally do not employ reinsurance arrangements or 
contingent capital assets.  The intent of such transac-
tions is to generate structured, yet diversified and 
high-quality, assets that satisfy the requirements to 
qualify as admitted assets on the balance sheet of a 
life insurance company.

Rector & Associates, AG 48 and  
Regulatory Closure
For the first time in over three years, the life insurance 
industry was reassured by prominent members of the 
NAIC that the organization’s three-year, multifaceted 
project related to the use of life insurer-owned captives 
and special purpose vehicles would not result in any 
moratorium or other draconian prohibitions or restric-
tions on structured finance as a tool for reserve 
financing for life insurance companies.  Instead, during 
the fourth quarter of 2014, insurance regulators tasked 
with the project finally overcame their differences and 
arrived at a long-awaited compromise now known as 
Actuarial Guideline 48.  The genesis of AG 48 and its 
pending implementation were, and will continue to be, 
guided by the reports and ongoing advice of Rector & 
Associates, Inc. (Rector), an outside consulting firm 
engaged by the NAIC’s PBR Task Force to study the 
propriety of reserve financing.  AG 48 and the Rector 
reports provide a framework for reserve financings that 
is intended to:   (i) permit life companies to continue to 
pursue capital relief opportunities through third-party 
financings; (ii) establish some uniformity among 
jurisdictions and regulators for the review and approval 
of such financings; (iii) facilitate transparency regard-
ing such financings; and (iv) add enhanced policyholder 
protection to such financings by way of increased 
liquidity and solvency margins.

Grandfathering
Ever since the NAIC first undertook its investigation 
into certain types of reserve financings in 2012, the 
inevitability of a new regulatory regime was widely 
accepted by the life insurance industry.  Uncertainties 
and speculation about the exact nature of that new 
regime were widespread during 2014 (as reflected in 
the anemic deal flow).  One of the most prevalent 
concerns for the life sector during the negotiation of 
AG 48 was retroactivity.  Given the time, resource 
commitment and expense that are required to imple-
ment a reserve financing, life insurers were reluctant 
to propose new transactions that could potentially 
need to be unwound within the next 12 months.  At a 
special meeting of the PBR Task Force in November 
2014, after a heated debate, the issue of retroactivity 
was finally laid to rest.  The substantive provisions of 
AG 48 do not and will not apply to any life insurance 
policies that were included in a reserve financing as of 
December 31, 2014.  This final rule (Grandfathering 
Test) is a bright line test that applies to all such 
reinsured policies.  The adoption of the 
Grandfathering Test was a significant victory for the 
life industry, since the proposed alternative would 
have required immediate compliance with AG 48 for 
any transaction that is amended in any way subse-
quent to January 1, 2015, effective as of the date of 
such amendment.  Due to the unavoidability of 
amendments to structured reinsurance deals, this 
alternative would have resulted in constructive 
retroactivity.  One aspect of the Grandfathering Test 
that interested parties need to keep in mind is that 
amendments to existing transactions that add new 
business to blocks that were previously financed 
would jeopardize eligibility for grandfathering.

Applicability Generally
Currently, AG 48 only applies to financing arrange-
ments involving term life insurance business subject 
to Regulation XXX (Regulation 147 in New York) and 
universal life insurance business subject to Actuarial 
Guideline 38 (more commonly known as Regulation 
AXXX or AG 38).  While these are the business lines 

DEVELOPMENTS IN THE ILS, STRUCTURED FINANCE AND CONVERGENCE MARKETS



mayer brown 23

DEVELOPMENTS IN THE ILS, STRUCTURED FINANCE AND CONVERGENCE MARKETS

mayer brown 23

that have been identified by the life insurance indus-
try as having the most self-evident reserve 
redundancies and are, therefore, currently the most 
commonly financed lines, there are other lines of 
business outside of the scope of AG 48 for which life 
insurers could demonstrate reserve redundancies and/
or benefit from outside financing.  One cautionary 
note is that regulators have indicated that they intend 
to explore expanding the applicability of AG 48 to 
other product lines, specifically annuities and long-
term care insurance policies.

In addition to the foregoing, AG 48 provides a brief 
list of exemptions from its application.  These include 
(i) transactions related to certain types of yearly 
renewable term reinsurance, (ii) certain reinsurance 
cessions to appropriately licensed, accredited or 
certified reinsurers and (iii) transactions that are not 
intended to be covered, are covered only technically 
and need not be covered for the protection of policy-
holders.  The foregoing exemptions are subject to the 
approval of a life insurance company’s domiciliary 
regulator (after consultation with an appropriate 
committee within the NAIC – currently the Financial 
Analysis Working Group, or FAWG).   We understand 
from discussions at PBR Task Force meetings that the 
intent of these exemptions, particularly that described in 
(iii) above, is to provide a mechanism to shield “conven-
tional” reinsurance transactions involving “professional” 
reinsurers from the application of the rules.

Substantive Provisions of AG 48
Under AG 48, the risks under a block of covered 
business are divided into two layers:  the Primary 
Security layer, which effectively replaces what would 
have been called the economic reserve layer in a 
traditional reserve financing, and the Other Security 
layer, which likewise replaces the excess reserve layer.  
The threshold dividing the two layers is now known as 
the “Required Level of Primary Security,” which must 
be determined in accordance with an actuarial 
valuation model provided for in AG 48.  This model is 
a modified version of the NAIC’s “VM-20” standard, 
which was originally negotiated among regulators and 

interested parties in connection with efforts to move 
the current statutory accounting regime for life 
insurers from a rules-based to a principles-based 
reserving system.  In the minds of many regulators, 
moving the life industry to a principles-based reserv-
ing system would negate any need for reserve 
financing; therefore, it was only logical to use the 
existing “principles-based” valuation model to set the 
threshold.  However, early reports from insurers 
indicate that the Required Level of Primary Security 
under AG 48 for most books of business is substan-
tially higher than a truly principles-based economic 
reserve determination would generate.

Many observers of the life insurance industry and its 
regulation expected a main focus of any new rules and 
regulations related to reserve financing to be on the 
nature and availability of assets used as collateral for 
excess reserves.  Instead, AG 48 reinforces policy-
holder protections by regulating assets backing the 
Primary Security layer.  Pursuant to AG 48, assets 
that qualify as Primary Security (i.e., that must be 
used as collateral for at least that portion of a com-
pany’s reserves up to the Required Level of Primary 
Security) include only:   (1) cash and (2) securities 
listed by the Securities Valuation Office (SVO) of the 
NAIC (including securities deemed exempt from filing 
under the NAIC’s Purposes and Procedures Manual) 
that are otherwise admitted assets under relevant 
state law, but not including:  letters of credit (whether 
clean or conditional), synthetic letters of credit, 
contingent notes, credit-linked notes or other similar 
securities that operate in a manner similar to a letter 
of credit.  Clearly, Rector and the regulators identified 
those financial instruments that were being used 
chiefly as collateral for excess reserves and expressly 
disqualified them as collateral for Primary Security.  
One issue that still requires clarification is the distinc-
tion between “securities listed by the SVO” (described 
above) and bespoke assets that are privately rated by 
the SVO at the request of an issuer or investor.  The 
intent of AG 48 appears to be to exclude the latter 
type of assets; however, the SVO should be publishing 
guidance on this point in the near future.
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In addition to cash and SVO-listed securities, AG 48 
permits financing Primary Security with:   (1) com-
mercial loans in good standing (CM3 quality or 
higher), (2) policy loans and (3) derivatives acquired in 
the normal course and used to support and hedge 
liabilities pertaining to the actual risks ceded under 
the applicable reinsurance agreement, provided that 
such additional asset classes (1, 2 and 3) may only be 
used where collateral for Primary Security is achieved 
through either a funds withheld or modified coinsur-
ance arrangement (i.e., where such assets are held in 
the general account of the sponsor life insurance 
company).  With respect to collateral supporting 
Other Security, AG 48 permits any assets, including 
assets that could be used to support Primary Security, 
that are acceptable to the sponsor life insurer’s 
domiciliary regulator.  Therefore, AG 48 could be seen 
as an affirmation of the status quo as it relates to 
financing excess reserves, except that the cutoff for 
what defines such excess has been clearly defined (and 
likely increased).  There were lively debates among 
regulators and interested parties over the appropriate 
consequences for any insurer that violates the provi-
sions of AG 48.  Ultimately, it was agreed that if a 
ceding company engages in a transaction subject to 
AG 48 but fails to meet the collateral requirements of 
AG 48, the company must file a qualified actuarial 
opinion with its statutory financial statements.

Transparency
One of the initial allegations made in opposition to 
life insurance reserve financing was that these were 
hidden transactions consummated without any 
meaningful disclosure.  In response, the NAIC 
adopted a new Supplemental XXX/AXXX 
Reinsurance Exhibit (Parts 1, 2 and 3), which must be 
filed by each regulated US life insurance company 
with its statutory Annual Statement beginning in 
April 2015.  This exhibit requires detailed disclosures 
of nearly all material aspects of reserve financing 
transactions subject to AG 48, including details about 
the nature of assets held as Primary Security.

RBC Cushion and Asset Charges
In connection with the adoption of AG 48, the PBR 
Task Force charged another body within the NAIC, 
the Life Risk-Based Capital Working Group, with two 
other related tasks.  First, to develop an appropriate 
risk-based capital (RBC) cushion for assuming 
reinsurers that do not file an RBC report using the 
NAIC RBC formula and instructions (which most 
captive and other reinsurers that are used for reserve 
financings do not); and second, to develop appropriate 
asset charges for the forms of “Other Security” used by 
insurers under AG 48, which charges should then be 
considered for incorporation into such RBC cushion.  
Essentially, regulators are seeking to bolster policy-
holder protections by discounting the value of certain 
assets that may be employed as Other Security.  
Guidelines for RBC cushions and asset charges are 
expected to be finalized by March 2015.  From a 
practical standpoint, most transactions that predated 
AG 48 already included some negotiated buffer 
between the economic reserve level and the excess 
reserve financing threshold (i.e., excess assets posted 
by a sponsor insurer for the protection of its creditors).

PBR and the End of Reserve Financing?
Many insurance regulators who previously opposed 
any form of reserve financing believed that such 
transactions were an impediment to the implementa-
tion of a much needed principles-based reserve system 
for life insurers (PBR), which would replace the 
antiquated rules-based system.  If reserves were truly 
based on fundamental actuarial principles, applied on 
a case-by-case, company-by-company basis, then 
there should be no excesses to finance.  Sometime in 
2014, the attitudes of some of these regulators shifted, 
and they began to see the regulation of reserve 
financing (e.g., AG 48) as a bridge to the future – an 
interim step toward final implementation of PBR.  
That is one of the reasons that we see the process 
guided by the PBR Task Force and the Required Level 
of Primary Security based on a PBR valuation model 
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(VM-20).  In the event that PBR is finally adopted and 
implemented, an interesting question is whether that 
will actually eliminate the need for life reinsurance 
finance transactions.  While some regulators would 
say “absolutely,” most industry participants would 
disagree.  It is highly unlikely that regulators would 
ever permit a strictly principles-based system without 
some ancillary rules of general application.  Therefore, 
the era of structured life insurance finance is probably 
far from its sunset.

Plaintiff’s Bar Piles On NY DFS Report
In our Year in Review for 2013, we reported on the 
New York Department of Financial Services’ now-
infamous report criticizing so-called “shadow 
insurance” and the use of captive transactions by life 
insurers to understate their reserves.  While the NAIC 
has taken a more thoughtful approach to overseeing 
such captive life reserve financing transactions, the 
DFS report provided a blueprint for the plaintiff ’s bar.  
In 2014, two class action lawsuits have been filed 

against two large life insurance companies.  In April 
2014, Plaintiff Andrew Yale brought a class action 
lawsuit in the federal district court for the Southern 
District of New York claiming that the life insurer 
illegally avoided requirements for setting aside funds 
to cover life insurance policyholders’ claims by 
engaging in “shadow insurance”  transactions with a 
captive entity.  Yale brought suit under New York 
Insurance Law Section 4226, which provides that no 
life insurer authorized to conduct business in the 
State of New York shall “make any misleading repre-
sentation, or any misrepresentation of the financial 
condition of any such insurer or of the legal reserve 
system upon which it operates.”  This lawsuit has 
survived a motion to dismiss that was denied by the 
court.  In January 2015, Yale brought a similar suit 
against another major life insurance company in New 
York claiming that the company, by using shadow 
insurance, was misrepresenting its capital buffers.  
Both suits rely heavily on the DFS report. 
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North America
2014 saw an uptick in transactions intended to 
extinguish plan liabilities through large-scale annuity 
purchases, as well as the distribution of lump sums.

As we have previously reported, over the last several 
years plan sponsor concerns regarding volatility in 
pension obligations have been heightened by changes 
in accounting and funding rules, as well as by volatile 
capital markets, a low-interest rate environment and 
longevity risk issues.  In 2012, the following entities 
announced breakthrough pension de-risking:  GM 
($26 billion), Verizon ($7.5 billion) and Ford (poten-
tially $18 billion).

Both interest rates and asset values rose during 2013, 
and by the end of 2013, the funding ratios of most 
defined benefit plans had dramatically improved.  
According to Towers Watson, the aggregate funded 
ratio for plans maintained by companies in the 
Fortune 1000 was 89%, up from 77% at the end of 
2012.  Milliman reported that funding ratios of plans 
in the Milliman 100 Pension Index hit 95.2% by the 
end of 2013.  The improved funding ratios provided 
sponsors with significantly improved opportunities for 
de-risking via transfers of liabilities to insurance 
companies or offering lump sums, and a number of 
plan sponsors took advantage of that opportunity 
during 2014:   Motorola Solutions, Inc. ($3.8 billion), 
Bristol-Myers Squibb Company ($1.4 billion), Timken 
Company ($600 million), TRW Automotive Holdings 

Developments in Longevity and 
Pension De-Risking

Corporation ($440 million), Visteon Corporation 
($350 million) and NCR Corp. ($160 million).

According to various actuarial consultants, by the end 
of 2014 the funding gains of 2013 were largely 
reversed, on account of falling interest rates and new 
mortality tables (referred to as “RP-2014”) issued in 
October 2014 by the American Society of Actuaries.  
The new tables reflect both current and projected 
increases in longevity.  Companies will generally need 
to reflect the new tables when calculating pension 
obligations for financial accounting purposes for years 
ending after October 31, 2014.  The effect of longevity 
gains is, of course, to increase the projected duration 
of streams of benefit payments to plan participants, 
thereby increasing the amount of the net projected 
benefit obligations plan sponsors must book.  Analysts 
estimate that the effect of the tables will be to 
increase defined benefit plan liabilities by as much as 
4%-8%.  According to Towers Watson, overall the 
combined effect of the new mortality tables and the 
decline in interest rates in 2014 is estimated to have 
increased the aggregate pension deficit among 
Fortune 1000 companies from $162 billion as of the 
end of 2013 to $343 billion as of the end of 2014.

The effect of low interest rates and reduced funding 
ratios may slow de-risking activity via the purchase of 
annuities in 2015, but there are a number of other 
factors at work that make any prediction difficult.  
First, separate from the mortality tables used for 
financial accounting purposes, the IRS prescribes the 
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mortality tables to be used for purposes of determin-
ing plan liabilities for funding purposes (i.e., for 
calculating employer contributions to the plan) and 
for calculating lump sum distributions.  The IRS is 
not expected to issue tables reflecting RP-2014 until 
2016 (or possibly even 2017).  When the IRS mortality 
tables are revised to reflect RP-2014, plan liabilities 
can generally be expected to be larger (resulting in 
increased employer contributions and larger PBGC 
variable premiums that are a function of unfunded 
liabilities).  Similarly, lump sum distributions to 
participants calculated under the new tables can 
generally be expected to be larger (holding other 
variables, e.g., interest rates, constant).  Hence, some 
consultants have suggested that sponsors may have a 
window of opportunity in the next year or so to pursue 
derisking via the offer of lump sum distributions that 
may be smaller than they would be if distributed after 
the new tables are issued.  In addition, new legislation 
in 2014 (the Highway and Transportation Funding 
Act or HATFA) essentially “smooths” the interest 
rates used in determining unfunded plan liabilities 
(for purposes of determining required employer 
contributions and also for determining whether the 
plan funding ratio is below 80%, thereby triggering 
restrictions on plan distributions).  In effect, the 
legislation makes it easier for some plan sponsors to 
use plan assets to pursue de-risking without needing 
to contribute additional assets to maintain an 80% 
funding ratio.  Finally, premiums payable by defined 
benefit plans to the Pension Benefit Guaranty 
Corporation increased in 2015; the flat rate premium 
increased from $49 per participant in 2014 to $57 per 
participant in 2015.  In addition, the variable rate 
premium increased in 2015 from $14 per $1,000 of 
underfunding to $24 per $1,000 of underfunding.

Legal developments in 2014 may also encourage 
further de-risking.  The latest turn of the Verizon 
litigation is particularly helpful.  In 2012 plan partici-
pants sought (and were denied) a restraining order 
with respect to the purchase by the Verizon pension 
plan of an $8.4 billion group annuity contract.  In 
June 2013, the District Court for the Northern 

District of Texas dismissed plaintiffs’ ERISA claims, 
but provided them leave to refile an amended com-
plaint.  Plaintiffs refiled and in April 2014, the court 
again dismissed plaintiffs’ claims, including plaintiffs’ 
fiduciary breach claims.  Further, in May 2014 the IRS 
issued four private letter rulings that, consistent with 
private letter rulings issued in 2012, hold that, under 
the facts described in the rulings, offering a one time 
lump sum option for participants in pay status is not 
inconsistent with certain technical requirements 
referred to as the “minimum distribution rules.”  It 
should be noted that notwithstanding such guidance, 
de-risking transactions are subject to complex statu-
tory and regulatory requirements, involving insurance 
law, tax, qualified plan requirements and ERISA 
fiduciary requirements, and the design and execution 
of such a transaction requires significant legal advice.

Surveys indicate that the volatility in unfunded 
pension obligations continues to provide an incentive 
for sponsors to explore moving those obligations off 
their books.  The determination of the optimal time 
for a plan sponsor to do so depends on an array of 
financial and actuarial factors, and the design and 
execution of such a transaction requires satisfaction of 
many complex legal requirements.  Companies 
interested in implementing such strategies are 
advised to seek experienced legal counsel and finan-
cial advisors.

Europe
The UK bulk annuity market was booming in 2014, 
driven partly by buyer side demand and partly by tax 
changes that are likely to dry up the individual 
annuity market, leaving insurers searching for new 
sources of business.  Barriers have been broken as to 
the size of deals the market can accommodate, with 
the two largest ever being Total UK Pension Plan at 
£1.6 billion and the ICI Pension Fund at £3.6 billion.  
Some pension funds have addressed their annuity risk 
by buying longevity swaps instead, the biggest being 
the BT Pension Scheme’s £16 billion transaction.  The 
international reinsurance market has shown an 
appetite for this sector as well.  For example, Pensions 
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Insurance Corporation reinsured £2 billion of longev-
ity risk with Hannover Re and Reinsurance Group of 
America.  The UK monoline insurers continue to 
flourish, with some smaller new entrants to the 
market and more expected in 2015.  Medical under-
writing has started slowly but looks set to grow.

Germany saw a continuation of the trends away from 
traditional book-reserve financed-defined benefit 
schemes toward more de-risked, funded and defined 
contribution type arrangements in 2014.  The market 
has seen stronger use of the German Pensionsfonds, a 
vehicle regulated by BaFin with relatively far-reach-
ing investment freedom.  While technically an 
insurance company, the Pensionsfonds – in contrast to 
regular insurance vehicles – is more flexible with 

regard to the discount rates it uses to calculate 
contributions.  A good number of large employers 
transferred their liabilities under defined benefit plans 
to such vehicle to clear unfunded liabilities from their 
balance sheets.  Unchanged in 2014, the Contractual 
Trust Arrangement (CTA) remained the favorite and 
most common funding vehicle for pension liabilities in 
the German market.  The most remarkable trend here 
was a move toward more sophisticated fiduciary 
management and LDI structures that often include 
insurance annuity products.  With the transposition 
of the mobility directive, a new investment ordinance 
(Anlageverordnung) and IORP II just around the 
corner, the market for de-risking solutions will remain 
vibrant in Germany. 
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The Latest On Inversions

Does the Inversion Notice Overreach with 
Regard to the “Cash Box” Rule’s Application to 
Foreign Insurers?
On September 22, 2014, the US Treasury and the 
Internal Revenue Service (IRS) gave notice that they 
intend to issue new regulations that would limit 
certain tax benefits many US corporations claimed 
were available if the US corporation “inverted” or 
combined with a non-US corporation in such a way 
that the non-US corporation became the owner of the 
US corporation.  The Treasury and the IRS issued 
Notice 2014-52 (the Notice), which described the 
regulations that they intend to adopt.  One of the 
announced regulatory revisions, an expansion of the 
so-called “cash box” rule, may have the result of 
transforming a non-US insurance holding company 
into a US corporation (at least for federal income tax 
purposes) if the non-US insurance holding company 
uses its stock as consideration to acquire stock of a US 
target company.

The Anti-Inversion Rule Generally. 
Section 7874 of the US Internal Revenue Code 
provides that, if

(1)  a foreign corporation acquires substantially all 
the assets of a domestic corporation in a transaction 
in which shareholders of the domestic corporation 
exchange some or all of their domestic corporation 
stock for stock of the foreign corporation;

Tax Developments

(2)  the “expanded affiliated group” that includes the 
foreign corporation does not have substantial 
business activities in the foreign country in which it 
is organized when compared to the total business 
activities of the expanded affiliated group; and

(3)  the shareholders of the domestic corporation 
receive at least 80% of the vote or value of the 
foreign corporation’s stock in the acquisition 
transaction,

then the acquiring foreign corporation shall be 
treated as a US domestic corporation for US tax 
purposes.  Not only will the target domestic corpora-
tion lose the opportunity to try to shift some of its 
income out from under the US tax net, but the income 
of the foreign acquiring company will become subject 
to the US tax net.

The “Cash Box” Rule and the Notice. The Notice 
does not directly change the 80% ownership test.  
It is still possible for domestic corporations to “invert” 
by combining with a foreign corporation in a transac-
tion in which the US company shareholders own less 
than 80% of the foreign acquirer after the 
combination.

However, the Notice changed the ground rules for 
measuring 80% ownership.  The Notice states that the 
“Treasury Department and IRS are aware that 
taxpayers may be engaging in transactions with a 
foreign corporation that has substantial cash and 
other liquid assets in order to facilitate an inversion 
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and avoid the application of the 80% test.”  The Notice 
announced that the Treasury and IRS will issue 
regulations regarding the application of the 80% 
ownership test for companies that have large holdings 
of passive assets.  The tax press has dubbed this the 
“cash box” rule.  The regulations will provide that 
where more than 50% of the gross value of the 
combined companies and their subsidiaries after the 
acquisition is attributable to passive assets (including 
cash and marketable securities), the “cash box” rule 
will disregard a portion of the stock of the foreign 
acquiring company.  Thus, when the rule applies, the 
percentage of the stock of the combined company 
attributable to the pre-combination stock of the 
foreign company will be decreased, and the percent-
age of the stock of the combined company attributable 
to the pre-combination stock of the acquired US 
company will be increased.  The “cash box” rule makes 
it more likely that the shareholders of the acquired US 
company will own 80% or more of the stock of the 
combined company.

The “Cash Box” Rule and Foreign Insurers. The 
Notice recognizes that many foreign financial institu-
tions have large holdings of passive assets related to 
their regular business, and holding financial assets in 
that context should not be considered abusive.  
Indeed, the anti-foreign income tax deferral rules of 
current law – the “passive foreign investment com-
pany” (PFIC) rules and the “controlled foreign 
corporation” rules – provide generous exceptions for 
passive assets of many foreign financial institutions.  
The Notice incorporates some, but not all, of these 
exceptions into its definition of “foreign group non-
qualified property,” (FGNP) the technical term of the 
Notice for passive assets.

The Notice, by reference to section 1297(b)(2)(A) of 
the PFIC rules, incorporates in the definition of FGNP 
an exception for property that gives rise to income 
“derived in the active conduct of a banking business 
by a business licensed to do business as a bank.”  Thus, 
the assets consisting of loans made by a properly 
licensed bank in the course of its banking business 
will not be FGNP.  Such a foreign bank will likely not 

have more than 50% of its gross assets by FGNP, and 
the bank will likely not be subject to the “cash box” rule.

The PFIC rules in section 1297(b)(2)(B) provide a 
similar exception for income “derived in the active 
conduct of an insurance business by a corporation 
that is predominantly engaged in an insurance 
business.”  However, the Notice does not incorporate 
the PFIC insurance exception.  In a seemingly strate-
gic move, the Notice adopts the more stringent 
exception for insurance companies in section 954(i) of 
the CFC rules.  In order for an insurance company to 
be eligible for the section 954(i) exception, more than 
50% of its net written premiums for insurance or 
reinsurance must cover “applicable home country 
risks.”  “Applicable home country risks” are risks that 
arise in the country in which the foreign insurance 
company is created or organized.  Many insurance 
and reinsurance companies deal with risks from 
around the world rather than predominantly from 
their home countries.  Bermuda reinsurers in particu-
lar are unlikely to have 50% of their net written 
premiums from Bermuda risks.

Furthermore, the language of the Notice suggests that 
if a foreign insurance holding company already holds 
a domestic insurance subsidiary, the passive assets of 
that domestic insurance subsidiary are FGNP.  The 
exception in section 954(i) applies only to a “con-
trolled foreign corporation.”  The Notice modifies this 
for purposes of the definition of FGNP to be “foreign 
corporation.”  It is not clear that this language was 
intentional, but it has the effect of making assets of a 
domestic insurance company ineligible for even the 
modest exception to FGNP that the Notice provides 
for insurance companies.

The effects of the Notice are quite stark.  Relatively few 
foreign reinsurers qualify for the section 954(i) require-
ment that more than 50% of their net written premiums 
cover home country risks, so relatively few foreign 
reinsurers will be able to use their stock as consideration 
for an acquisition of a US corporation without complica-
tions from the Notice and section 7874.
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Insurance Defined

US Tax Court Clarifies the Meaning of “Risk 
Distribution” in Securitas Case Involving 
Captive Insurance
As we reported in last year’s Year in Review, the IRS 
has challenged the treatment of many captive 
insurance arrangements on the grounds that the 
captive insurance company did not have a suffi-
ciently diverse pool of insurance risks to achieve “risk 
distribution.”  Court decisions in the captive insur-
ance area have long required “risk distribution” to be 
present in order for an arrangement to qualify as 
insurance for tax purposes.  The IRS has interpreted 
“risk distribution” to require a sufficient number of 
insured customers.  In Revenue Ruling 2005-40, the 
IRS denied insurance treatment in a situation in 
which Company X, the insured, operated a “large 
fleet of automotive vehicles representing a significant 
volume of independent, homogeneous risks.”  X 
entered into an arm’s-length insurance agreement 
with Company Y, an adequately capitalized and 
independently owned insurance company.  The facts 
of the ruling stated that Y did not insure any entity 
other than X.  The IRS concluded that this arrange-
ment was not insurance because it did not meet the 
requirement of “risk distribution.”  The IRS stated in 
Revenue Ruling 2005-40 that “risk distribution 
necessarily entails a pooling of premiums, so that a 
potential insured is not in significant part paying for 
its own risk.”  In another factual scenario in Revenue 
ruling 2005-40, the IRS concluded that “risk 
distribution” was present where the insurance 
company had 12 different customers, none of which 
accounted for less than 5% or more than 15% of the 
total risks assumed by the insurer.

Since 2005, the IRS has litigated several cases in 
which it denied insurance treatment for tax purposes 
on grounds of inadequate risk distribution.  The IRS 
lost the first of these cases to reach a decision in 
January 2014.  In last year’s Year in Review, we 
discussed the United States Tax Court’s decision in 
Rent-A-Center vs.  Commissioner, 142 T.C.  No.  1 
(2014).  That case involved a parent company and 
15 subsidiaries that insured risks with a captive 
insurance company owned by the parent.  The IRS 
challenged insurance treatment on many grounds, 

including lack of risk distribution.  While the Court 
held for the taxpayer, the court’s opinion did not 
analyze the risk distribution issue in terms of 
whether one of the insured entities paid too large a 
share of the premiums to the captive insurance 
company.  The contours of the “risk distribution” 
issue were still unclear.

The second of the IRS’s cases challenging captive 
insurance cases on “risk distribution” based on the 
number of insureds reached the opinion stage 
before the United States Tax Court on October 29, 
2014.  This time the court squarely addressed the 
issue of whether “risk distribution” required a 
certain number of insureds.  In Securitas Holdings, 
Inc., T.C.  Memo 2014-225 (2014), the court 
addressed whether the US subsidiaries of the 
Swedish public company Securitas AB could 
deduct the “insurance premiums” the subsidiaries 
paid to a captive insurance company owned by 
their parent holding company.  The court did not 
dodge the “numbered of insureds” or the “concen-
tration of risks” issue.  The facts stated in the 
opinion make clear that, in one of the years in 
question, there were only four insured entities and 
more than 88% of the premium was allocated to one 
US subsidiary.  The opinion declared that “risk 
distribution is viewed from the insurer’s perspec-
tive.”  The opinion adopted the view of the taxpayer’s 
economic expert that “it is the pooling of exposures 
that brings about risk distribution – who owns the 
exposures is not crucial.”

It is not yet clear whether the IRS might continue 
to litigate the issue with other taxpayers.  Some 
uncertainty also arises from the fact that the 
Securitas opinion was a “memorandum opinion” of 
the Tax Court.  That means the opinion was 
written by one judge but not formally reviewed by 
the other judges of the Tax Court.  Memorandum 
opinions are persuasive, but not binding, authority.  
The Tax Court does not treat memorandum 
opinions as binding under principles of stare 
decisis.  But the Tax Court and the courts of 
appeals regularly cite memorandum opinions as 
persuasive authority.  And Tax Court judges will 
openly disagree with a memorandum opinion only 
after careful consideration. 
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NAIC Adds Provisions for Group-Wide 
Supervision to Model Holding Company Act
In 2008, the National Association of Insurance 
Commissioners (NAIC) launched its Solvency 
Modernization Initiative (SMI) as a critical self-exam-
ination of the US insurance solvency regulation 
framework.  One of the emphases of SMI has been to 
develop a US framework for group-wide supervision.  
The NAIC’s Group Solvency Issues (E) Working Group 
(GSIWG), which has been tasked with leading that 
effort, spent much of 2014 focusing on drafting 
amendments to the NAIC Model Holding Company 
System Regulatory Act (Holding Company Model Act) 
to address group-wide supervision of “internationally 
active insurance groups” (IAIGs).  A draft of the 
amendments was exposed for comments in September 
2014.  The GSIWG subsequently held conference calls 
and meetings in October, November and December to 
discuss comments received from the industry and to 
refine the amendments.  The amendments were 
adopted by the NAIC Executive Committee and 
Plenary on December 16, 2014, and will take effect as 
each state passes implementing legislation.

The amendments have made the following principal 
changes to the Holding Company Model Act:

• An “internationally active insurance group” has 
been defined as an insurance holding company 
system that meets the following criteria:

 » the group writes premiums in at least three 
countries;

 » the percentage of gross premiums written 
outside the United States is at least 10% of the 
insurance holding company system’s total gross 
written premiums; and

 » based on a three-year rolling average, the total 
assets of the insurance holding company 
system are at least $50 billion, or the total gross 
written premiums of the insurance holding 
company system are at least $10 billion.

• The following criteria have been adopted for 
selecting a US or non-US regulatory official to act 
as the “group-wide supervisor” for an IAIG:

 » where the insurers that hold the largest share 
of the IAIG’s written premiums, assets or 
liabilities are domiciled;

 » where the top-tiered insurer(s) in the IAIG’s 
corporate structure are domiciled;

 » where the IAIG’s executive offices or largest 
operational offices are located;

 » whether the regulatory system of the official 
seeking to act as group-wide supervisor is 
substantially similar to the system of regula-
tion provided under the Holding Company 
Model Act or otherwise sufficient in terms of 

Insurance Regulatory
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providing for group-wide supervision, enter-
prise risk analysis and cooperation with other 
regulatory officials; and

 » whether the official seeking to act as group-
wide supervisor will provide US insurance 
commissioners with reasonably reciprocal 
recognition and cooperation.

• The group-wide supervisor has been authorized to 
engage in the following activities with respect to 
an IAIG subject to its supervision:

 » Assess the enterprise risks within the IAIG to 
ensure that the material financial condition 
and liquidity risks to the members of the IAIG 
that are engaged in the business of insurance 
are identified by management and that reason-
able and effective mitigation measures are in 
place;

 » Request information necessary and appropri-
ate to assess enterprise risk, including 
information about the members of the IAIG 
regarding:

 –   Governance, risk assessment and 
management;

 –   Capital adequacy; and

 –   Material intercompany transactions.

 » Coordinate and, through the authority of the 
regulatory officials of the jurisdictions where 
members of the IAIG are domiciled, compel 
development and implementation of reasonable 
measures designed to ensure that the IAIG is 
able to timely recognize and mitigate enter-
prise risks to members of the IAIG that are 
engaged in the business of insurance;

 » Communicate with other state, federal and 
international regulatory agencies for members 
within the IAIG and share relevant informa-
tion, subject to the confidentiality provisions of 
the Holding Company Model Act through 
supervisory colleges or otherwise;

 » Enter into agreements with or obtain docu-
mentation from any insurer authorized in the 

state, any member of the IAIG, and any other 
state, federal and international regulatory 
agencies, providing the basis for or otherwise 
clarifying the commissioner’s role as group-wide 
supervisor, including provisions for resolving 
disputes with other regulatory officials; and

 » Other group-wide supervision activities, 
consistent with the authorities and purposes 
enumerated above, as considered necessary. 

NAIC Adopts Corporate Governance Annual 
Disclosure Model Act and Regulation
On November 19, 2014, the NAIC Executive (EX) 
Committee and Plenary adopted the Corporate 
Governance Annual Disclosure Model Act (# 305) and 
supporting Model Regulation (#306) (Corporate 
Governance Model Law and Regulation) after nearly 
five years of discussion.  This multi-year project was 
part of the NAIC’s SMI and included the formation of 
the Corporate Governance (E) Working Group 
(CGWG) “to study and compare existing governance 
requirements for US insurers to established best 
practices, international standards and US regulatory 
needs.”  Having fulfilled its 2014 charge, CGWG was 
disbanded at the NAIC Fall 2014 National Meeting.

The Corporate Governance Model Law and Regulation 
provides a way for insurance regulators to collect 
information annually on the corporate governance 
practices of US insurers.  The information collected 
will be accorded confidential treatment to the extent 
that it contains “confidential and sensitive information 
related to an insurer or insurance group’s internal 
operations and proprietary and trade secret informa-
tion which, if made public, could potentially cause the 
insurer or insurance group competitive harm or 
disadvantage.”

Under the Corporate Governance Model Law and 
Regulation, domestic insurers will be required to 
submit a Corporate Governance Annual Disclosure 
(CGAD) no later than June 1 of each year.  Some of the 
key items required to be included in the CGAD include:



34 Global Insurance Industr y 2014 Year in Review

INSURANCE REGULATORY

• The corporate governance framework and struc-
ture, including duties and structure of the board of 
directors and its significant committees, as well as 
a discussion of the roles of chief executive officer 
and chairman of the board;

• The policies and practices of the board of directors 
and its significant committees, including appoint-
ment practices, the frequency of meetings held and 
review procedures;

• The policies and practices for directing senior 
management, including a description of suitability 
standards, the insurer’s code of business conduct 
and ethics, processes for performance evaluation, 
compensation and corrective action, and plans for 
succession; and

• The processes by which the board of directors, its 
committees and senior management ensure an 
appropriate level of oversight to the critical risk 
areas impacting the insurer’s business activities.

The new disclosure requirements will take effect as 
each state passes implementing legislation and, in 
states where they are adopted, are expected to apply 
beginning in 2016.

Terrorism Risk Insurance Program 
Reauthorized in the New Year
To the great dismay of the insurance, real estate, 
construction, hospitality, sports and banking indus-
tries, as well as major city governments, the US 
federal terrorism risk insurance program, established 
under the Terrorism Risk Insurance Act of 2002 
(TRIA) was allowed to lapse temporarily on December 
31, 2014.  It was reinstated, however, on January 12, 
2015 for a term ending on December 31, 2020.

Enacted in 2002 after the September 11, 2001 terror-
ist attacks, TRIA created a US government facility to 
provide coverage to insurance companies following an 
act of terrorism.  It was subsequently extended by the 
Terrorism Risk Insurance Extension Act of 2005 and 
the Terrorism Risk Insurance Program 
Reauthorization Act of 2007.

It took most of 2014 for a consensus regarding the 

extension of TRIA to emerge within the US Congress.  
Opponents of reauthorization pointed out that TRIA 
had initially been billed as a transitional program 
designed to allow the private markets to stabilize, 
build capacity to absorb future losses and resume 
pricing of terrorism insurance.  Proponents contended 
that there was still insufficient loss history for major 
terrorist events to enable insurers to price the risk of 
exposure to future acts of terrorism and that the 
federal backstop provided by TRIA was still needed.

In the summer of 2014, two different reauthorization 
bills emerged.  The TRIA Reform Act of 2014 
(H.R. 4871), approved by the Committee on Financial 
Services of the House of Representatives, would have 
extended the program for five years and made numer-
ous changes to the program parameters that would 
have reduced the share of insured losses paid by the 
federal government and increased the share paid by 
private insurers.  The Terrorism Risk Insurance 
Program Reauthorization Act of 2014 (S.  2244), 
passed by the Senate, would have extended the 
program for seven years and made fewer changes to 
the program parameters.  In December, the two 
approaches were melded into a compromise bill, 
which was passed by the House, but, as the 
Congressional session drew to a close, action in the 
Senate was blocked by a single senator’s objections to 
the NARAB II provisions that had been tacked onto 
the bill (see separate article).

However, shortly after the new Congress convened in 
January, both chambers approved the Terrorism Risk 
Insurance Program Reauthorization Act of 2015 
(H.R. 26), and it was signed into law by President 
Obama on January 12, 2015.  While the basic frame-
work of TRIA remains intact, the 2015 legislation has 
made a number of changes, including the following:

• The program trigger (the industry-wide loss 
threshold that must be reached before federal 
reimbursement begins) will be increased from 
$100 million to $200 million, to be phased in over 
the next six years.



mayer brown 35

INSURANCE REGULATORY

mayer brown 35

• The federal reinsurance quota share will be 
decreased from 85% to 80%, to be phased in over 
the next six years.

• The aggregate insurance industry retention 
amount (which the federal government must 
recoup through surcharges on policyholder 
premiums) will be increased by $2 billion each 
calendar year from $27.5 billion to $37.5 billion, 
after which the Treasury Secretary is to issue a 
final rule to annually revise the amount so that 
it is equal to the annual average of the sum of 
insurer deductibles for all insurers participating 
in the program for the prior three calendar years.  
Also, the amount of federal government payments 
subject to the mandatory recoupment has been 
increased from 133% to 140%.

• TRIA previously required an act of terrorism to be 
certified by the Secretary of the Treasury in con-
currence with the Secretary of State, but the 2015 
extension allows just the Secretary of Treasury to 
make the certification after consultation with the 
Secretary of Homeland Security.

• The Secretary of the Treasury is directed to study 
the process for certifying an act of terrorism, 
particularly a reasonable timeline for making the 
determination, and the impact of the length of any 
timeline on the insurance industry, policyhold-
ers, consumers and taxpayers as a whole.  The 
Secretary is to issue final rules governing the 
certification process, including any such timeline, 
within nine months after reporting the results 
of that study to the appropriate congressional 
committees.

• As a nod to those who would like to see the private 
market take on a greater share of terrorism 
risk, the Secretary of the Treasury is directed to 
establish and appoint an Advisory Committee on 
Risk-Sharing Mechanisms to give advice, make 
recommendations and encourage the creation 
of non-governmental risk-sharing mechanisms 
to support private market reinsurance capacity 
for protection against losses arising from acts of 
terrorism.

• The Secretary of the Treasury is directed to obtain 
information from participating insurers regarding 
insurance coverage for terrorism losses and report 
annually to certain congressional committees 
on whether TRIA is discouraging or impeding 
insurers from providing commercial property 
casualty insurance coverage or coverage for acts of 
terrorism. 

The National Association of Registered Agents 
and Brokers (NARAB II) Is Born
A provision in the federal Gramm-Leach-Bliley Act of 
1999 (GLBA) provided for the creation of a National 
Association of Registered Agents and Brokers 
(NARAB), a nonprofit organization, to administer the 
nationwide licensing of insurance agents and brokers 
(referred to generically as “insurance producers”).  
However, GLBA allowed the states to prevent the 
creation of NARAB if a majority of US jurisdictions 
enacted legislation providing for uniformity or 
reciprocity of multi-state producer licensing.  That 
prompted the NAIC to develop a Producer Licensing 
Model Act (PLMA) to streamline the non-resident 
licensing process for insurance producers, and a 
sufficient number of states adopted new licensing 
statutes based on the PLMA to prevent the creation of 
NARAB.  Even so, despite the adoption of PLMA by 
most states, the desired uniformity in the producer 
licensing process remains unfulfilled, as several large 
states continue to impose different requirements.

The continuing call for uniformity in insurance 
producer licensing gained momentum in recent years, 
and, in September 2013, the House of Representatives 
passed the National Association of Registered Agents 
and Brokers Reform Act of 2013 (often called NARAB 
II) as a stand-alone bill (H.R. 1155) to move forward 
with the creation of NARAB, empowering it to 
implement licensing, continuing education and other 
nonresident insurance producer qualification require-
ments on a multi-state basis.  In 2014, the same 
NARAB II measure was attached to the House and 
Senate TRIA reauthorization bills, and, when the 
Terrorism Risk Insurance Reauthorization Act of 
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2015 was ultimately enacted on January 12, 2015 
(see separate article), it included the NARAB II 
measure.

NARAB II, which has the support of the NAIC, the 
Federal Insurance Office and most of the insurance 
industry, “provide[s] a mechanism through which 
licensing, continuing education, and other nonresi-
dent insurance producer qualification requirements 
and conditions may be adopted and applied on a 
multi-state basis” for members of NARAB but pre-
serves states’ rights with respect to the following:

• Licensing, continuing education and other quali-
fication requirements of insurance producers that 
are not members of NARAB;

• Resident or nonresident insurance producer 
appointment requirements;

• Supervision and discipline of resident and nonresi-
dent insurance producers;

• Establishing licensing fees for resident and non-
resident insurance producers so that there is no 
loss of insurance producers licensing revenue to 
the state; and

• Prescribing and enforcing laws and regulations 
regulating the conduct of resident and nonresident 
insurance producers.

Any insurance producer licensed in his, her or its 
home state is eligible to become a NARAB member, 
provided that the producer’s state license has not been 
suspended or revoked and the producer undergoes a 
criminal background check.

Proponents of the NARAB legislation waited for more 
than a decade for it to become law, and now that it has 
become law, it will take some time to implement.  
According to one industry representative, “it could 
take a couple of years [for NARAB] to get up and 
running.” 

NAIC Process for Certified Reinsurers 
Continues to Develop
In 2011, the NAIC amended its Credit for Reinsurance 
Model Law and Regulation to reduce the collateral 

requirements for unauthorized reinsurers that 
complete a special certification process.  Prior to the 
amendments, reinsurers that were not authorized or 
accredited in the cedant’s domiciliary jurisdiction 
were generally required to post 100% collateral for the 
liability being assumed.  The model amendments 
allow unauthorized reinsurers that have been certified 
by the cedant’s domiciliary jurisdiction to post 
collateral based on their financial strength and 
business practices and determined on a sliding scale.  
At least 23 states, representing more than 60% of the 
potential market for reinsurance (as measured by the 
direct insurance premium written by insurers domi-
ciled in those states), have already adopted the NAIC’s 
revised Credit for Reinsurance Model Law and 
Regulation.  Five additional states are considering the 
legislation for 2015, and those five additional states 
would raise this market share to approximately 80%.

Only reinsurers licensed and domiciled in a “qualified 
jurisdiction” are eligible to become certified.  In 2012, 
a Qualified Jurisdiction (E) Working Group (QJWG), 
established by the NAIC’s Reinsurance (E) Task Force 
(RTF), developed criteria and processes for identify-
ing non-US jurisdictions that may be designated as 
qualified jurisdictions and created a procedures 
manual, the “Process for Developing and Maintaining 
the NAIC List of Qualified Jurisdictions” (Qualified 
Jurisdiction Process).  As of January 1, 2015, seven 
jurisdictions have been designated as qualified 
jurisdictions:   Bermuda, France, Germany, Ireland, 
Japan, Switzerland and the United Kingdom.

The Qualified Jurisdiction Process requires a quali-
fied jurisdiction to agree to share information and 
cooperate on a confidential basis with a US state 
insurance regulatory authority with respect to all 
certified reinsurers domiciled within the qualified 
jurisdiction.  The initial draft of the Qualified 
Jurisdiction Process directed the NAIC staff to create 
a template memorandum of understanding (MOU) to 
be entered into between the insurance supervisors in 
a qualified jurisdiction and a US state regulatory 
authority.  However, during the initial expedited 
reviews conducted in 2013, the QJWG discovered that 
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the non-US jurisdictions under review strongly 
preferred to use the Multilateral Memorandum of 
Understanding (MMOU) developed by the 
International Association of Insurance Supervisors 
(IAIS), rather than entering into individual MOUs 
with multiple NAIC jurisdictions.  Since not all US 
certifying jurisdictions have become signatories to the 
IAIS MMOU, in August 2014, the RTF adopted a 
Qualified Jurisdiction Review process whereby states 
that are not yet signatories to the IAIS MMOU may 
enter into an MOU with a “lead state” that is a 
signatory.  The lead state may then share information 
with those states under the provisions of the NAIC 
Master Information-sharing and Confidentiality 
Agreement, which essentially provides that (i) each 
state has the authority to share confidential informa-
tion with regulatory officials of any state, federal 
agency or foreign countries and the NAIC and 
(ii) each state has the authority to keep confidential 
information obtained from any state, federal agency 
or foreign country and the NAIC that is considered 
confidential in the jurisdiction providing the 
information.

The NAIC has been endeavoring to facilitate the 
multi-state certification of reinsurers as well as the 
multi-state recognition of qualified jurisdictions.  
Non-US reinsurers seeking status as certified reinsur-
ers are encouraged to submit initial applications to a 
single state, in an effort to facilitate multi-state 
recognition of their certification through a “passport-
ing” process developed by the NAIC’s 
Reinsurance-Financial Analysis (E) Working Group 
(Reinsurance FAWG).  That state will generally be 
considered the “lead state” for purposes of the certifi-
cation process.  Upon receipt of the application, the 
insurance commissioner of the lead state will submit 
notice of the application to the Reinsurance FAWG, 
along with information provided by the applicant.  
The lead state will also present its evaluation of the 
application to the Reinsurance FAWG at its next 
meeting.  As part of its review process, the state may 
also request the assistance of NAIC staff in complet-
ing its evaluation.  Members of the Reinsurance 

FAWG will review the lead state’s report and will have 
an opportunity to provide input or submit inquiries 
with respect to the lead state’s final certification of the 
applicant.  After considering input from the 
Reinsurance FAWG, the lead state commissioner will 
issue written notice to the applicant upon determina-
tion that it has been approved as a certified reinsurer.

The role of the Reinsurance FAWG is intended to 
facilitate communication and consistency among 
NAIC member jurisdictions with respect to the 
certification process.  Once a reinsurer has been 
certified by an NAIC-accredited state using the 
foregoing process, it is eligible to apply for certifica-
tion in other states using a Uniform Application 
Checklist for Certified Reinsurers developed by the 
Reinsurance FAWG.  Rather than conducting a de 
novo review process, the commissioners in those other 
states can then rely on the lead state’s certification 
process and defer to the lead state’s certification 
decision, as well as the rating assigned to the rein-
surer by the lead state.  This is informally referred to 
as “passporting.”

The QJWG has utilized a similar concept of a lead 
state in its evaluation of qualified jurisdictions.  Under 
this process, a reinsurer domiciled in a jurisdiction 
that has not been approved as a qualified jurisdiction 
by the NAIC may apply for certification in a lead state, 
which may evaluate the jurisdiction in accordance 
with the Qualified Jurisdiction Process, the results of 
which are shared with the QJWG for its review and 
final approval.  Alternatively, the lead state may 
request the NAIC to perform the review but remain as 
the primary contact with the reinsurer and the 
supervisory authority of the reinsurer’s domiciliary 
jurisdiction.

According to the RTF, more than 30 non-US reinsur-
ers have already become certified, and at least eight 
states have certified reinsurers.  To date, at least 26 of 
these certified reinsurers have been reviewed and 
passported by the Reinsurance FAWG.  In addition, 
the Reinsurance FAWG continues to work on its draft 
“Uniform Application Checklist for Certified 
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Reinsurers,” which is intended to be used by a state for 
an initial application by a reinsurer to become certi-
fied, as well as in the passporting application process 
after a reinsurer becomes certified in one state.

Private Equity Issues Continue to Draw 
Regulatory Scrutiny
The acquisition of insurance companies by private 
equity firms continued to be a concern for the New 
York Department of Financial Services (NY DFS), as 
well as the NAIC, in 2014.

NY DFS Amends Its Holding Company 
Regulation 52

On November 12, 2014, NY DFS amended certain 
provisions of its Regulation 52 (11 NYCRR 80-1) 
relating to information that must be provided by 
applicants seeking approval of an acquisition of 
control of a New York-domiciled insurer under Section 
1506 of the New York Insurance Law.

According to the regulatory impact statement issued 
when the amendments were first proposed, NY DFS 
was “concerned that private equity firms, and other 
investors with a similar investment horizon, focus on 
maximizing their short-term financial returns rather 
than ensuring that long-term policyholders receive the 
insurance benefits for which they have paid.”

The amendments, which appear to have been modeled 
on agreements reached by NY DFS with two private 
equity firms that acquired New York annuity compa-
nies in 2013, have certain provisions that focus on 
acquisitions of life insurers by private equity firms 
(e.g., a trust account may be required in connection 
with life insurer acquisitions).  However, the scope of 
the amendments is broad, and many of the amended 
provisions apply to all potential acquirers of all types 
of New York-domiciled insurers, not just to acquisi-
tions by private equity firms.

Specifically, the amendments require the potential 
acquirer and other controlling persons to submit to 
NY DFS their financial statements, investor solicita-
tion materials, and any management or operating 

agreements or any other agreements pursuant to 
which control is exercised over the applicant.  The 
applicant and its controlling persons must also submit 
any plans or proposals to change the target insurer’s 
business operations in the five-year period following 
the acquisition.  Such plans or proposals may not be 
modified or amended after the acquisition without 
prior written approval from NY DFS.  In addition, the 
amendments formalize the long-standing “desk 
drawer” rule that an applicant must provide five years 
of financial projections as part of its proposed busi-
ness plan for the target insurer.  Furthermore, new 
five-year projections will need to be submitted if the 
insurer enters into any of the following transactions 
with the applicant or any person controlling, con-
trolled by or under common control with the applicant 
within five years of the date of the acquisition:  (1) any 
reinsurance treaty or agreements, (2) any investment, 
loan or asset purchase transactions or (3) any transac-
tions encumbering the insurer’s assets to, or for the 
benefit of, the applicant or any person controlling, 
controlled by or under common control with the 
applicant.  NY DFS may require the insurer to obtain 
additional capital if NY DFS determines that the 
insurer will not have adequate capital under the new 
projections.

Under the amendments, in the case of life insurer 
acquisitions, the applicant may be required to estab-
lish a trust account if NY DFS determines that the 
acquisition is likely to be hazardous or prejudicial to 
the insurer’s policyholders or shareholders.  In making 
such a determination, NY DFS may consider, among 
other factors, whether the applicant or any person 
controlling, controlled by or under common control 
with the applicant is:

• Registered or required to register with the SEC 
pursuant to the Investment Advisors Act of 1940 
or otherwise would be required to register if it had 
$150 million or more assets under management;

• An investment company, as defined in the 
Investment Advisors Act of 1940;

• An entity that was formed within 36 months prior 
to the date of the Form A filing;
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• A company primarily engaging in investing or 
investment management activities; or

• An entity that holds for investment purposes a 
portfolio where non-publicly registered securities 
or holdings represent 50% or more of the assets of 
that entity.

NAIC Private Equity Issues (E) Working Group 
Is Drafting Additional Guidance for Review of 
Form A Filings

During 2014 the NAIC Private Equity Issues (E) 
Working Group (PEI Working Group) worked on 
drafting changes to the NAIC’s Financial Analysis 
Handbook to provide additional guidance for state 
insurance examiners who review “Form A” applica-
tions for acquisitions of control of insurers.

The proposed changes would focus on the examiner’s 
attention on the following considerations:

• Consideration of all aspects of the financial 
condition of the acquiring entity, including its 
group business model, its strategy in general and 
its specific strategy in purchasing the insurer, 
including the expected benefits to the acquirer of 
the proposed acquisition.

• Consideration of the risks of the acquiring entity 
and the entire group of insurers and non-insurers 
under its control – including credit, market, pric-
ing, underwriting, reserving, liquidity, operational, 
legal, strategic and reputational risks – with a 
particular focus on the risks associated with the 
acquirer’s proposed investment strategies.

• Consideration of possible stipulations that a state 
may wish to consider requiring as a condition of 
its approval of a proposed transaction, such as 
(i) maintenance of RBC at a specified amount 
(e.g., 450% of Company Action Level), (ii) submis-
sion of RBC reports on a quarterly rather than 
annual basis, (iii) requirement of regulatory 
approval for the insurer to pay dividends during 
a specified period, (iv) requirement of a capital 
maintenance agreement or establishment of a 
prefunded trust account, (v) disclosure of equity 
holders in the acquirer “up the chain” to the 

ultimate controlling person and (vi) requiring 
personal financial statements of directors of the 
insurer and the acquiring entities “up the chain” to 
the ultimate controlling persons.

• Consideration of certain post-acquisition mea-
sures, such as annual stress testing of the insurer 
and its affiliated group, or targeted examinations 
to ensure that the investment strategy continues to 
be prudent.

In addition, the proposed changes specify the types of 
stipulations that regulators can impose when they 
conclude that a proposed acquisition would not 
otherwise satisfy the statutory criteria for Form A 
approval and to the types of post-acquisition proce-
dures that regulators may wish to follow in order to 
ascertain whether the proposed acquisition and the 
acquirer’s business plan are being executed as 
anticipated.

The following is a list of those possible stipulations 
and procedures as they appear in the most recent 
draft of the guidance:

Stipulations for a Limited Period of Time

• Requiring RBC to be maintained at a specified 
amount above company action level, because 
capital serves as a buffer that insurers use to 
absorb unexpected losses and financial shocks, 
better protecting policyholders;

• Requiring quarterly RBC reports rather than 
annual reports as otherwise required by state law;

• Prohibiting the insurer from paying any ordinary 
or extraordinary dividends or other distribu-
tions to shareholders unless approved by the 
commissioner;

• Requiring a capital maintenance agreement from 
or establishment of a prefunded trust account 
by the acquiring entity or appropriate holding 
company within the group;

• Enhancing scrutiny of operations, dividends, 
investments and reinsurance by requiring material 
changes in plans of operations to be filed with 
the commissioner (including revised projections), 
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which, at a minimum, would include affiliate/
related party investments, dividends or reinsur-
ance transactions to be approved prior to such 
change; and

• Requiring a plan to be submitted by the group 
that allows all affiliated agreements and affiliated 
investments to be reviewed despite being below 
any materiality thresholds otherwise required by 
state law.

Continuing Stipulations

• Requiring prior commissioner approval of mate-
rial arm’s-length, nonaffiliated reinsurance 
treaties or risk-sharing agreements;

• Requiring notification within 30 days of any 
change in directors, executive officers, managers 
or persons acting in similar capacities of control-
ling entities, as well as biographical affidavits and 
such other information as shall reasonably be 
required by the commissioner;

• Requiring the filing of additional information 
regarding the corporate structure, controlling 
persons and other operations of the company;

• Requiring the filing of any offering memoranda, 
private placement memoranda, any investor 
disclosure statements or any other investor 
solicitation materials that were used related to 
the acquisition of control or the funding of such 
acquisition;

• Requiring disclosure of equity holders (both 
economic and voting) in all intermediate holding 
companies from the insurance company up to 
the ultimate controlling person or individual but 
considering the burden on the acquiring party 
against the benefit to be received by the disclosure;

• Requiring the filing of audit reports/financial 
statements of each equity holder of all intermedi-
ate holding companies but considering the burden 
on the acquiring party against the benefit to be 
received by the disclosure; and

• Requiring the filing of personal financial state-
ments for each controlling person or entity of the 

insurance company and the intermediate holding 
companies up to the ultimate controlling person 
company.  Controlling person could include, for 
example, a person that has a management agree-
ment with an intermediate holding company.

Post-Acquisition Procedures

• Examining the insurer and its affiliates to ensure 
that the investment strategy continues to provides 
a prudent approach for investing policyholder 
funds or does not create excessive contagion risk;

• Requiring ongoing annual stress testing of the 
insurer and the group in accordance with existing 
laws and regulations.  This includes stress testing 
not only the investments but also the policyholder 
liabilities to ensure that the assets and liabilities 
continue to be properly matched;

• Periodically reviewing of the investment manage-
ment and other affiliated agreements, including 
reviewing the equity firm fees and fee structure 
charged or to be charged to the insurer, if any, as 
well as arrangements with intercompany broker 
to ensure that they continue to be fair and reason-
able and examine the flow of funds related to such 
agreements;

• Coordinating a meeting with multiple regulators 
and even all states to the extent there is a need for 
all regulators to better understand the business 
plan and operations of the group; and

• Coordinating an examination with another 
regulator of nonaffiliated insurers where the direct 
writer has ceded a material portion of their risk to 
a separately controlled insurer.

During the NAIC Fall National Meeting, Igor 
Rozenblit, Co-Chair of the Private Funds Unit at the 
US Securities and Exchange Commission (SEC), 
delivered a presentation to the PEI Working Group 
giving the SEC’s perspective on the issue.  The PEI 
Working Group then decided to revise its proposal in 
light of Mr. Rozenblit’s presentation and to expose a 
revised draft in 2015 for a 45-day comment period, 
with the goal of finalizing the guidance at the NAIC’s 
2015 Spring National Meeting.
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Additional States Grant Special Priority to 
Federal Home Loan Banks that Lend to 
Insurance Companies
In 2012, the Federal Home Loan Banks (FHLBs) 
presented a draft amendment to the Insurer 
Receivership Model Act to the NAIC Receivership and 
Insolvency (E) Task Force that would allow an exemp-
tion from stay and voidable preference provisions for 
security agreements with FHLBs.  The Federal Home 
Loan Bank Legislation (E) Subgroup of the 
Receivership and Insolvency Task Force then studied 
the FHLBs’ proposed legislation and, in November 
2013, issued a report concluding that the “proposed 
legislation has no perceived benefit to the receivership 
process” and recommending “that each state make its 
own determination regarding the proposed exemption 
based on that state’s existing receivership law and any 
other factors the state feels appropriate.”

The amendments to state insurer receivership laws 
proposed by the FHLBs address the rights of FHLBs 
when an insurance company that is a member of an 
FHLB borrows from such FHLB on a fully secured 
basis.  Under federal banking laws and regulations, an 
FHLB as a secured creditor is not subject to stays or 
voidable transfer provisions if a federally insured 
depository institution becomes insolvent.  The amend-
ments to state insurer receivership laws would 
similarly exempt FHLBs from stays upon commence-
ment of insolvency proceedings and voidable transfer 
rules with respect to secured loans given by FHLBs.  
The goal of the amendments is to enable insurance 
companies that are FHLB members to receive loans 
on similar terms as are offered by FHLBs to federally 
insured depository institutions.

Despite the lack of an endorsement or recommenda-
tion from the NAIC, the legislatures in several states 
have incorporated some version of the exemption into 
their insurer insolvency laws, with 2014 legislative 
actions bringing the total to eight as of this writing:   
Colorado, Delaware, Iowa, Kansas, Michigan, 
Nebraska, Oklahoma and Pennsylvania.

Vermont Enacts Framework for Transfer of 
Closed Blocks of Legacy Business
On February 19, 2014, the State of Vermont enacted 
the Legacy Insurance Management Act (VT LIMA), 
which allows a Vermont-domiciled insurance com-
pany to be established specifically to acquire a “closed 
block” of business under a legacy insurance transfer 
plan approved by the Vermont Commissioner of 
Financial Regulation.  Prior to the enactment of VT 
LIMA, the United States has had few alternatives for 
the transfer of legacy blocks of business compared to 
other jurisdictions.  For instance, as recognized in the 
NAIC’s 2010 white paper “Alternative Mechanisms for 
Troubled Insurance Companies,” other jurisdictions 
have allowed alternatives, such as solvent schemes of 
arrangement and Part VII portfolio transfers in the 
United Kingdom, which have not been available in the 
United States.

VT LIMA defines a “closed block” as a block, line or 
group of commercial non-admitted insurance policies 
or reinsurance agreements or both:

• that a transferring insurer has ceased to offer, 
write or sell to new applicants;

• for which all policy periods have been fully expired 
for at least 60 months;

• for which active premiums are no longer being 
paid; and

• that is not workers’ compensation, health, life or 
any other personal line of insurance.

An assuming company seeking to assume a closed 
block begins the process by filing a plan with the 
Vermont commissioner.  Among other things, the plan 
must include a list of all policies and reinsurance 
agreements to be transferred, an actuarial study or 
opinion that quantifies the liabilities to be transferred, 
three years of pro forma financial statements demon-
strating the solvency of the assuming company, 
certification that the transfer has been approved by 
the transferring insurer’s domiciliary regulator, and a 
description of the assuming company’s proposed 
officers, directors, key employees, investment policies 
and plan of operations.
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After the Vermont commissioner notifies the assum-
ing company that its application is complete 
(ordinarily within 20 business days after filing), the 
assuming company has 30 days to issue notices of the 
plan to all policyholders and reinsurance counterpar-
ties.  Issuance of the notices initiates a 60-day 
comment period, during which policyholders and 
reinsurance counterparties may accept or object to 
the plan and may file written comments on the plan 
with the Vermont commissioner.  The notice needs to 
describe the terms and conditions under which a 
policyholder or reinsurance counterparty will be 
deemed to have accepted the plan (e.g., by failing to 
file an objection within the comment period).  It is 
significant that VT LIMA, in contrast to Part VII 
transfers in the UK, does not provide a mechanism 
that is binding on all policyholders and reinsurance 
counterparties.  A policyholder or reinsurance 
counterparty can “opt out” of the plan simply by filing 
an objection during the comment period.

The Vermont commissioner will hold a public hearing 
on the plan (ordinarily within 60 days of the end of 
the comment period).  The Vermont commissioner 
then has approximately 30 days to issue an order 
approving or disapproving the plan.  The Vermont 
commissioner’s order is required to make specific 
findings, including with respect to the solvency of the 
assuming company both before and after the imple-
mentation of the proposed plan, the ability of the 
assuming company to administer claims after the 
transfer, whether any outward reinsurance relating to 
the closed block will be adversely affected by the 
transfer and whether the plan is fair to all parties.

VT LIMA states that when a closed block is trans-
ferred pursuant to the Vermont commissioner’s 
approval order, the transfer will have the effect of a 
statutory novation with respect to all policyholders 
and reinsurance counterparties who have not 
objected to the plan.  In other words, all obligations 
and liabilities to those policyholders and reinsurance 
counterparties will be assumed by the assuming 
company, and the transferring insurer will be com-
pletely released from those obligations and liabilities.2

Following the transfer, the assuming company’s 
claims handling practices, financial solvency and 
material transactions with affiliates (including divi-
dends) will be subject to the ongoing oversight of the 
Vermont commissioner.  VT LIMA also provides for 
certain fees and a transfer tax (in the amount of 1% of 
the first $100 million of liabilities transferred and 0.5% 
of the amounts of liabilities above the $100 million).

VT LIMA provides that all plans filed with the 
Vermont commissioner must be posted on the web 
site of the Vermont Department of Financial 
Regulation, so it will be possible to see how these 
transactions are being structured as they are 
proposed.

Update on Enterprise Risk Report and Own 
Risk Solvency Assessment (ORSA) Processes

Enterprise Risk Reports

In 2010, the NAIC amended its Holding Company 
Model Act to, among other things, require the ulti-
mate controlling person of a domestic insurer to file 
an annual enterprise risk report.  Most states have 
now amended their holding company statutes and 
regulations to incorporate this requirement.

An enterprise risk report, which is required to be filed 
by the ultimate controlling person of a domestic 
insurer, must identify, to the best of the ultimate 
controlling person’s knowledge and belief, the mate-
rial risks within the insurance holding company 
system that could pose enterprise risk to the insurer.  
Enterprise risk is generally defined as “any activity, 
circumstance, event or series of events involving one 
or more affiliates of an insurer that, if not remedied 
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and reinsurance contracts are subject to the laws of jurisdic-
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objected to the plan will depend on whether the provisions for 

deemed consent specified in the notice provided to them are 

sufficient under the laws of such other jurisdictions.
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promptly, is likely to have a material adverse effect 
upon the financial condition or liquidity of the insurer 
or its insurance holding company system as a whole, 
including, but not limited to, anything that would 
cause the insurer’s Risk-Based Capital to fall into 
company action level…or would cause the insurer to 
be in hazardous financial condition.”

The first enterprise risk reports were due in 2014, and, 
in accordance with the Holding Company Model Act, 
most states that have adopted the requirement require 
an enterprise risk report on “Form F” to be filed with 
the lead state commissioner of the insurance holding 
company system as determined by the procedures 
within the Financial Analysis Handbook adopted by 
the NAIC.   California, however, requires insurance 
holding companies that control one or more California 
domestic insurers to file a copy of the report with the 
California commissioner, even if California is not the 
lead state.

The New York requirements are somewhat broader 
than the requirements under the NAIC framework 
and require:  (i) the ultimate controlling person of all 
insurers licensed in New York (regardless of whether 
New York is the lead state); (ii) all New York-
domiciled insurers that control one or more 
subsidiaries (unless they are part of a holding com-
pany system described in (i)); and (iii) New 
York-domiciled insurers that are not members of a 
holding company system, but that write annual direct 
written premiums and unaffiliated assumed premi-
ums totaling $500 million or more, to file an 
enterprise risk report with the NY DFS.

ORSA

On September 12, 2012, the NAIC Executive (EX) 
Committee and Plenary adopted the Risk 
Management and Own Risk and Solvency Assessment 
Model Act (#505) (the ORSA Model Act), which 
specified an effective date of January 1, 2015.  The 
ORSA Model Act requires insurance companies and 
insurance groups with annual premiums over $500 
million and $1 billion, respectively, to file annual 
“high level” reports outlining their enterprise risk 

management processes, identifying risks the group 
could face going forward and addressing the adequacy 
of capital resources to meet those risks.  Most states 
have now adopted the ORSA Model Act in some form.

The development of an Own Risk Solvency 
Assessment (ORSA) requirement was a key compo-
nent for risk management under the NAIC SMI.  
ORSA is intended to ensure that an insurer develops a 
risk management policy that identifies the type and 
amount of its material risk and also monitors and 
manages such risk.  ORSA is included in the 
European Union’s Solvency II and is also part of the 
IAIS Insurance Core Principle 16 on enterprise risk 
management.

ORSA is generally defined as “a confidential internal 
assessment, appropriate to the nature, scale and 
complexity of an insurer or insurance group, con-
ducted by that insurer or insurance group of the 
material and relevant risks associated with the 
insurer or insurance group’s current business plan, 
and the sufficiency of capital resources to support 
those risks.”

In 2012 and 2013, the NAIC conducted an ORSA 
Feedback Pilot Project, in which a number of undis-
closed insurance companies and groups voluntarily 
submitted a sample of their ORSA Summary Report 
for regulatory review under a confidentiality agree-
ment.  On January 30, 2014, the NAIC’s Own Risk 
and Solvency Assessment (E) Subgroup issued a 
“feedback to industry” summary in connection with 
the pilot project.  The summary included observations 
and suggestions based on 2012 and 2013 ORSA 
Summary Reports received from insurers participat-
ing in the pilot project and outlined various ways  
in which insurers might improve the quality of 
their reports.

Beginning in 2015, in states that have adopted the 
ORSA requirements, an insurer, or the insurance 
group of which the insurer is a member, is required to 
regularly conduct an ORSA consistent with a process 
comparable to the NAIC’s ORSA Guidance Manual.  
The ORSA Guidance Manual provides five key 
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principles that regulators will consider when review-
ing an ORSA summary report:

• Risk Culture and Governance:  Governance 
structure that clearly defines and articulates roles, 
responsibilities and accountabilities, and a risk 
culture that supports accountability in risk-based 
decision-making.

• Risk Identification and Prioritization:  Risk 
identification and prioritization process that is key 
to the organization; responsibility for this activity 
is clear; and the risk management function is 
responsible for ensuring that the process is appro-
priate and functioning properly at all organization 
levels.

• Risk Appetite; Tolerances and Limits:  A formal 
risk appetite statement and associated risk toler-
ances and limits are foundational elements of risk 
management for an insurer, and an understanding 
of the risk appetite statement ensures alignment 
with risk strategy by the board of directors.

• Risk Management and Controls: Managing risk 
is an ongoing enterprise risk management activity; 
operating at many levels within the organization.

• Risk Reporting and Communication: Provides 
key constituents with transparency into the 
risk-management processes and facilitate 
active, informal decisions on risk-taking and 
management.

The ORSA must be conducted at least annually but 
also at any time when there are significant changes to 
the risk profile of the insurer or the insurance group of 
which the insurer is a member.

Europe

2014 UK Budget Brings Sweeping Changes to 
Annuities
In the spring 2014 budget for the United Kingdom, 
Chancellor of the Exchequer George Osborne 
announced sweeping changes to defined contribution 
pension rules, the most significant of which was the 
abolishment of the punitive 55% tax charge on 

drawdowns beyond the tax-free lump sum.  This is the 
sum of money that an individual may take from their 
pension on retirement without paying tax.  The 55% 
tax on any drawings above this threshold effectively 
forced pensioners into investing their pensions in 
annuities provided by the insurance sector.  Instead, 
drawdowns above the tax-free amount will be taxed at 
marginal rates, meaning a reduction to 20% for most 
pensioners as of April 2015.  This change is expected 
to lead to fewer sales of annuities, which until now 
have been a significant source of revenues and profit 
margins for UK life insurance companies, and 
potentially the growth of variable annuities in the UK.

The Chancellor also announced the following changes 
to pension rules, which came into immediate effect:

• a reduction in the income requirement for flexible 
drawdown from £20,000 to £12,000;

• a raising of the capped drawdown limit from 120% 
to 150%; and

• for over 55s an increase of the lump-sum small pot 
limit from £2,000 to £10,000.

Furthermore, from April 2015, there will be an 
increase in the overall size of pension savings that can 
be taken as a trivial lump sum without incurring a tax 
liability from £18,000 to £30,000.  The changes to 
the pensions rules, announced in the UK budget, was 
then enacted into legislation later that year in the 
Pensions Act 2014.

Provisional Version of the European 
Commission’s Adopted Solvency II Delegated 
Regulation
In October 2014, the European Commission pub-
lished a provisional version of the text of a Delegated 
Regulation it has adopted supplementing the Solvency 
II Directive.  It also published provisional versions of 
the 26 Annexes to the Delegated Regulation on its 
Solvency II web page, together with an impact 
assessment and FAQs.

The rules contained in the Delegated Regulation aim 
to set out more detailed requirements for individual 

INSURANCE REGULATORY



mayer brown 45

INSURANCE REGULATORY

mayer brown 45

insurance undertakings and groups, based on the 
provisions set out in Solvency II.  They will make up 
the core of the single prudential rulebook for insur-
ance and reinsurance undertakings in the EU.

The Delegated Regulation covers a wide range of 
areas, including:

• Valuation of assets and liabilities, including 
technical provisions (and the so-called “long-term 
guarantee measures”);

• Methodology and calibration of the minimum 
capital requirement and the solvency capital 
requirement (SCR);

• Systems of governance, in particular the role of 
the key functions (actuarial, risk management, 
compliance and internal audit);

• Reporting and disclosure, both to supervisors and 
to the public;

• Authorization and operation of insurance special 
purpose vehicles;

• Insurance groups; and

• Criteria for assessing third-country equivalence.

The Delegated Regulation was published in the 
Official Journal of the EU on January 17, 2015.  
The Delegated Regulation therefore come into force 
on January 18, 2015.

Solvency II has to be transposed by member states 
into national law by March 31, 2015.  On April 1, 2015, 
a number of early approval processes will start.  The 
Solvency II regime will become fully applicable on 
January 1, 2016.

EIOPA Reported on Results of 2014 Insurance 
Stress Test
On November 30, 2014, EIOPA published a report 
setting out the results of its EU-wide insurance stress 
test.  The exercise was designed to test the overall 
resilience of the insurance sector and identify its 
major vulnerabilities.  Insurers estimated a baseline 
scenario using the future regime under Solvency II, 
without internal models.  Participation in the stress 

test were sufficiently representative to enable infer-
ences to be drawn.

The key results indicated that the sector was generally 
sufficiently capitalized for Solvency II.  However, 14% 
of insurers had a solvency capital requirement of below 
100%.  The major vulnerabilities identified by the test 
were mass lapse, longevity and natural catastrophe.  A 
continuation of the current low yield conditions could 
see some insurers fulfilling their promises to policy-
holders in eight to 10 years’ time.  The test showed the 
sector is more vulnerable to a “double hit” stress 
scenario that combines decreases in asset values with a 
lower risk-free rate.

Lloyd’s 2015 Guidance Notes on Solvency II and 
Risk Assurance
On December 23, 2014, the Society of Lloyd’s pub-
lished 2015 guidance notes on Solvency II and risk 
assurance.

The aim of the guidance was to provide information on 
Lloyd’s’ ongoing approach to ensuring managing 
agents’ compliance with the requirements of the 
Solvency II Directive, outline the proposed 2015 
Solvency II and risk assurance timetable, and identify 
the expectations placed on managing agents for 2015.  
The introduction to the guidance describes 2015 as a 
transitional year, as Lloyd’s moves from delivery of the 
Solvency II project into the business as usual environ-
ment and implements its new market oversight 
framework, which incorporates its updated minimum 
standards.

Among other things, the guidance covers:

• Reviews and ratings in 2015: Final ratings for all 
agents need to be agreed by early March 2015.

• Lloyd’s model change process for 2015: From 
the start of 2015, Lloyd’s will be operating its live 
process, including the preapproval of major model 
changes and quarterly reporting of all model 
changes undertaken, both major and minor.
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• Lloyd’s minimum standards framework: Lloyd’s’ 
updated minimum standards became effective on 
January 1, 2015.  They form a key component of 
its market oversight framework, the full details of 
which, together with an annual supervisory plan, 
will be issued in early 2015.

• Pillar 3 reporting: A number of Pillar 3 submis-
sions will be required from the market as Lloyd’s 
completes its Solvency II preparations.  These 
relate to requirements on capital setting, compli-
ance with EIOPA guidelines on Solvency II and a 
further “dry run” of Pillar 3 requirements.  Lloyd’s 
intends to conduct a thematic review of agents’ 
Pillar 3 preparations in the third quarter of 2015.

• 2015 timetable and deliverables: The proposed 
2015 timetable of key dates was included.  It 
includes all capital and Solvency II-related deliver-
ables and also risk assurance related activity and 
deliverables.

• Board confirmation of continued compliance 
with Solvency II: Lloyd’s will require agents to 
attest to continued compliance with its minimum 
standards and to meet the regulatory require-
ment for continued explicit compliance with 
Solvency II. 
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