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Introduction

On April 22, 2019, the United States Supreme Court
indicated its interest in hearing its fourth case during
the 2019-2020 term under the Employee Retirement
Income Security Act of 1974 (ERISA)1 when it
invited the United States Solicitor General to brief an
issue that has split ten federal circuit courts of appeal:
Who bears the burden of proof that a fiduciary breach
caused a loss to the benefit plan at issue?2 Six Circuits
have held that an ERISA plaintiff bears the burden of
proving that losses to the plan resulted from’’ a fiduciary
breach.3 Another four have placed the onus on the
defendant-fiduciary to disprove loss causation.4

Though the Solicitor General has not yet weighed in,
the Court’s invitation signals that it could soon resolve a
‘‘deep divide’’ among the circuits.5

A slim majority of circuit courts has viewed causation
as an element of a breach of fiduciary duty claim under
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1 29 U.S.C. § 1001 et seq.
2 See Putnam Investments. v. Brotherston, No. 18-926,
2019 U.S. LEXIS 2904 (Apr. 22, 2019).
3 The Second, Sixth, Seventh, Ninth, Tenth, and Eleventh
Circuits place the burden on the plaintiff.
4 The First, Fourth, Fifth, and Eighth Circuits have adopted
a burden-shifting approach.
5 Petition for a Writ of Certiorari, Putnam Invs., LLC v.
Brotherston, No. 18-926, United States Supreme Court
(Jan. 11, 2019) (hereinafter ‘‘Cert Petition’’), at 3.
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ERISA. The default rule is that plaintiffs bear the
burden of proving each element of the offense they
allege, so the burden rests squarely on their shoulders.
The other four circuits, however, have drawn from
ERISA’s trust-law antecedents. They reason that the
default rule of placing the burden on the plaintiffs
should not apply to a statute whose principal purpose
is to protect plan participants and beneficiaries.

Not only is the divide deep, but it is also consequential.
‘‘[H]undreds of ERISA class actions claiming breach
of fiduciary duty are currently pending in federal
court, demanding billions of dollars in recovery, and
the burden-of-proof . . . issue[ ] [is] germane to all of
them.’’6 It is perhaps for this reason that the Supreme
Court has already asked the Solicitor General’s opinion
on the issue twice before, though the Court has never
ultimately addressed it.7 Now, over 27 years into
the split, practitioners are hopeful that the Court will
weigh in.

ERISA’s Fiduciary Duties

ERISA’s fiduciary duties are ‘‘the highest known to
the law.’’8 Congress provided that a fiduciary must
discharge his duties ‘‘for the exclusive purpose of:
(i) providing benefits to participants and their benefi-
ciaries; and (ii) defraying reasonable expenses of
administering the plan . . . ‘‘with the care, skill, prudence,
and diligence under the circumstances then prevailing
that a prudent man acting in a like capacity and familiar

with such matters would use.’’9 This language may sound
familiar to any practitioner of trust law. ‘‘ERISA abounds
with the language and terminology of trust law,’’ and
courts ‘‘are guided by principles of trust law’’ in ruling
on ERISA matters.10 The Supreme Court has cautioned,
however, that ‘‘the law of trusts often will inform, but will
not necessarily determine the outcome of, an effort to
interpret ERISA’s fiduciary duties.’’11

Plan fiduciaries are responsible for most aspects of
running a plan, including ‘‘the proper management,
administration and investment of plan assets, the main-
tenance of proper records, disclosure of specified
information and the avoidance of conflicts of interest.’’12

In crafting ERISA, Congress placed not only the respon-
sibility, but also personal liability, for plan management
on fiduciaries. Under Section 409 of ERISA, a fiduciary
is personally liable for any plan losses resulting from a
breach of his or her fiduciary duty and must ‘‘make good
to such plan any losses to the plan resulting from each
such breach.’’13

Courts break ERISA’s prudence requirement into two
components: ‘‘procedural prudence’’ and ‘‘substantive
prudence.’’ In a case alleging a breach of fiduciary duty,
a court must find that a decision was both substantively
and procedurally imprudent for the plaintiff to prevail.

For example, take a 401(k) plan in which the plan’s
fiduciaries select and monitor the investment options
in which plan participants can allocate their plan
assets. A plaintiff (or a class of plaintiffs) may file
suit, claiming that the plan fiduciaries selected poorly
performing investment options, and alleging that the
fiduciaries failed to monitor the options adequately. On
the procedural side, the court will assess the prudence
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(Continued from page 321)

6 Cert Petition, supra note 5, at 14.
7 In 2015, the Supreme Court sought the opinion of the
Solicitor General in RJR Pension Investment Committee v.
Tatum, No. 14-656, 2015 U.S. LEXIS 1756 (Mar. 9, 2015)
before ultimately denying certiorari a few months later. And
in 2017, it invited the Solicitor General to weigh in on Pioneer
Centres Holding v. Alerus Financial, No. 17-667, 2018 U.S.
LEXIS 1749 (Mar. 19, 2018), but the parties in that matter
filed a stipulated dismissal before the Solicitor General filed
a brief.
8 Donovan v. Bierwirth, 680 F.2d 263, 272 n.8 (2d Cir.
1982) (internal citation omitted).

9 29 U.S.C. § 1104(a)(1).
10 See, e.g., Firestone Tire & Rubber Co. v. Bruch, 489
U.S. 101, 110-11 (1989) (internal citations and punctuation
omitted).
11 Varity Corp. v. Howe, 516 U.S. 489, 497 (1996).
12 Mertens v. Hewitt Assocs., 508 U.S. 248, 251-52 (1993)
(internal citations and punctuation omitted).
13 29 U.S.C. § 1109(a).
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of the process the fiduciaries employed in evaluating,
selecting, and monitoring the options in the plan, not
how well the investments performed.14 In other words,
‘‘although the duty of procedural prudence requires
more than a pure heart and an empty head, courts have
readily determined that fiduciaries who act reasonably—
i.e., who appropriately investigate the merits of an invest-
ment decision prior to acting—easily clear this bar.’’15

On the substantive side, courts consider whether ‘‘a
reasonable person could have reached a similar decision,
given the evidence before him.’’16

Roots of the Split

By its terms, Section 409 of ERISA provides that a
fiduciary may be held liable for only those losses
resulting from a breach of his or her duties.17 Accord-
ingly, ‘‘causation must be found to sustain a recovery for
plaintiffs’’ in a breach of fiduciary duty claim.18 But
courts have split over who bears the burden of proving
that a fiduciary’s imprudent decision caused harm to a
plan: do the plaintiff-participants have to prove that the
defendant-fiduciaries caused the plan to suffer a loss, or
do the defendant-fiduciaries have to disprove that their
actions caused a loss?

The split arose almost three decades ago when the
Eighth and the Eleventh Circuits came to opposite
conclusions on the causation question in the span of
just four months.

First, in February 1992, the Eleventh Circuit placed the
burden squarely on plaintiffs in Willett v. Blue Cross &
Blue Shield of Alabama.19 In Willett, participants in
an employer-sponsored health insurance plan alleged
that the insurer breached its fiduciary duties by failing
to inform them that their employers had not paid the
insurance premiums, resulting in the insurer’s refusing
to cover certain claims. In remanding to the district
court, the Eleventh Circuit held that ‘‘the burden of

proof on the issue of causation will rest on the benefi-
ciaries; they must establish that their claimed losses
were proximately caused either by a failure by [the
insurer] to cure [the employers’] breach [of failure to
pay premiums] or knowing participation by [the insurer]
in [their employers’] breach.’’20 The court reasoned
that because a plaintiff may recover only such losses
that ‘‘resulted’’ from the breach, the statute requires the
plaintiff to establish proximate causation between the
fiduciary’s alleged breach and any loss to the plan.21

The Eighth Circuit reached the opposite conclusion
just four months later in Martin v. Feilen.22 The ques-
tion there was whether the fiduciaries breached their
duties under ERISA in connection with ‘‘complex finan-
cial transactions that destroyed the company’’ the
employees owned through an employee stock owner-
ship plan (ESOP),23 wiping out the plan and the
employees’ retirement savings along with it. The Secre-
tary of Labor brought suit against the plan fiduciaries,
but the district court declined to award damages, finding
that the Secretary failed to prove that the fiduciary
breaches proximately caused measurable money loss
to the ESOP.24 The Eighth Circuit disagreed. Relying
on ERISA’s trust law antecedents, the Eighth Circuit
held that ‘‘once the ERISA plaintiff has proved a
breach of fiduciary duty and a prima facie case of loss
to the plan or ill-gotten profit to the fiduciary, the burden
of persuasion shifts to the fiduciary to prove that the loss
was not caused by, or his profit was not attributed to, the
breach of duty.’’25 The court went on to caution that
‘‘[c]ourts do not take kindly to arguments by fiduciaries
who have breached their obligations that, if they had not
done this, everything would have been the same.’’26

Subsequent to Willett and Martin, case law began to
build on both sides of the burden-shifting divide,
holding either that causation is an element of a breach

14 See, e.g., Tibble v. Edison Int’l, 729 F.3d 1110, 1136 (9th
Cir. 2013), vacated on other grounds, 135 S. Ct. 1823 (2015);
Pension Benefit Guar. Corp. ex. rel. St. Vincent Catholic Med.
Ctrs. Ret. Plan v. Morgan Stanley Inv. Mgmt., Inc., 712 F.3d
705, 718 (2d Cir. 2013).
15 Tatum v. RJR Pension Inv. Comm., 761 F.3d 346, 358
(4th Cir. 2014) (internal citations and punctuation omitted).
16 See Tussey v. ABB, Inc., 746 F.3d 327, 334-35 (8th Cir.
2014) (internal citations and punctuation omitted).
17 29 U.S.C. § 1109(a).
18 Brotherston v. Putnam Invs., LLC, 907 F.3d 17, 34-35
(1st Cir. 2018).
19 953 F.2d 1335 (11th Cir. 1992).

20 Willett, 953 F.2d at 1343-44.
21 953 F.2d at 1343.
22 965 F.2d 660 (8th Cir. 1992).
23 Martin, 965 F.2d at 663. An employee stock ownership
plan, or ‘‘ESOP,’’ is a retirement plan in which the company
contributes its own stock (or funds to purchase the stock) to
the plan for the benefit of the company’s employees. See, e.g.,
U.S. Securities and Exchange Commission, ‘‘Employee Stock
Ownership Plans (ESOPs),’’ available at https://www.sec.gov/
fast-answers/answersesopshtm.html.
24 Martin, 965 F.2d at 664.
25 965 F.2d at 671 (internal citations omitted).
26 965 F.2d at 672 (internal citations and punctuation
omitted).
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of fiduciary duty claim that the plaintiff must prove, or
that the contrary rule from the common law of trusts is
more appropriate. In two 1995 opinions—neither with
substantial analysis—the Fifth Circuit adopted a
burden-shifting method,27 while the Sixth Circuit
placed the onus on a plaintiff to show a ‘‘causal link’’
between the alleged breach and the harm suffered.28

And in 1998, the Second Circuit picked up on the
reasoning in Willett that causation is an element of a
breach of fiduciary duty claim that the plaintiff bears
the burden of proving.29 The court found that contrary
to trust law, ‘‘under which a defaulting fiduciary bears
the burden of disproving causation,’’30 ERISA places
‘‘the burden of proving causation on the plaintiff by
requiring him to prove that the losses ‘result[ed]
from’ the defendant’s inaction.’’31 The Second Circuit
also had a common sense reason to avoid burden-
shifting: ‘‘The causation requirement of [ERISA
section 409(a)] acts as a check on [ERISA’s] broadly
sweeping liability, to ensure that solvent companies
remain willing to undertake fiduciary responsibilities
with respect to ERISA plans.’’32

Over the past decade, circuit courts that have confronted
the issue have continued their in-depth treatment of
which side bears the burden—often in cases involving
employee ownership of employer stock—but to
different outcomes. In 2014, the Fourth Circuit placed
the burden squarely on the defendant in Tatum v. RJR
Pension Investment Committee.33 Tatum was another
case involving employee ownership of company
stock, this time revolving around the allegation that
the fiduciaries forced plan participants to divest their
holdings in publicly-traded company stock ‘‘within an

arbitrary timeframe and irrespective of the prevailing
circumstances.’’34 Because the stock was trading at a
low point when the forced sale occurred, it ‘‘ensured
immediate and permanent losses to the Plan and its
beneficiaries.’’35 On appeal from a judgement in favor
of the defendants, the Fourth Circuit recognized the
general rule that ‘‘when a statute is silent, the default
rule provides that the burden of proof rests with the
plaintiff.’’36 There are exceptions to that rule, however.
This includes the common law of trusts. Once a bene-
ficiary proves that the trustee has committed a breach of
trust and that a related loss has occurred, the burden
shifts to the trustee to prove that the loss would have
occurred in the absence of the breach.37 The Fourth
Circuit determined that this framework ‘‘comports with
the structure and purpose of ERISA’’ of protecting
plan participants and their beneficiaries, and remanded
the case for further proceedings on loss causation.38

The Tenth Circuit squarely rejected this reasoning three
years later, in Pioneer Centres Holding Company
Employee Stock Ownership Plan & Trust v. Alerus Finan-
cial, Inc.39 The court declined to apply the burden-
shifting exception simply because ‘‘Congress has given
no indication that it intended to depart from that general
rule.’’40 The statute’s plain language ‘‘limits the fidu-
ciary’s liability to losses resulting from a breach of
fiduciary duty, [and] there seems little reason to read
the statute as requiring the plaintiff to show only that
the loss is related to the breach.’’41

Brotherston v. Putnam Investments

Last year, the First Circuit deepened the divide in Broth-
erston v. Putnam Investments, LLC, holding that ‘‘once
an ERISA plaintiff has shown a breach of fiduciary duty
and loss to the plan, the burden shifts to the fiduciary
to prove that such loss was not caused by its breach, that
is, to prove that the resulting investment decision was
objectively prudent.’’42

27 McDonald v. Provident Indem. Life Ins. Co., 60 F.3d
234, 237 (5th Cir. 1995).
28 Kuper v. Iovenko, 66 F.3d 1447, 1459 (6th Cir. 1995).
29 Silverman v. Mutual Bene. Life Ins. Co., 138 F.3d 98,
105 (2d Cir. 1998) (Jacobs, J., concurring). In Silverman,
though all three circuit judges on the panel signed the majority
opinion, Judge Jacobs wrote separately, joined by a second
judge on the panel, regarding the burden of proving causation.
But see New York State Teamsters Council Health and Hosp.
Fund v. Estate of DePerno, 18 F.3d 179, 180 (2d Cir. 1994)
(seemingly conflicting with Silverman).
30 Silverman, 138 F.3d at 106 (internal citations omitted).
31 138 F.3d at 106 (citing, inter alia, 29 U.S.C. § 1109(a)).
32 138 F.3d at 106. The Ninth Circuit also rejected burden
shifting in the early 2000s. See Wright v. Or. Metallurgical
Corp., 360 F.3d 1090, 1099 (9th Cir. 2004) (quoting Kuper, 66
F.3d at 1459).
33 761 F.3d 346, 351 (4th Cir. 2014).

34 Tatum, 761 F.3d at 361.
35 761 F.3d at 361.
36 761 F. 3d at 362.
37 761 F. 3d at 362 (internal citations omitted).
38 761 F.3d at 363 (internal citation omitted).
39 858 F.3d 1324 (10th Cir. 2017), cert. dismissed per stipu-
lation, No. 17-667, 2018 U.S. LEXIS 4210 (Sept. 20, 2018).
40 Pioneer Centres, 858 F.3d at 1334.
41 858 F.3d at 1337 (emphasis in original).
42 907 F.3d 17, 39 (1st Cir. 2018).
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Putnam is an asset management company that creates,
manages, and sells mutual funds. Some of those mutual
funds comprise the investment options in the 401(k)
plan that Putnam offers to its employees.43 Plan parti-
cipants sued, alleging that plan fiduciaries breached
their duties of prudence and loyalty and engaged in
prohibited transactions by offering almost entirely
affiliated investment options.

The suit proceeded to a bench trial. After the plaintiffs
presented their case, the United States District Court for
the District of Massachusetts entered judgment against
the plaintiffs on partial findings under Federal Rule of
Civil procedure 52(c).44 The district court dismissed the
plaintiffs’ claims that Putnam acted imprudently in
selecting the plans’ investment options by finding that
the plaintiffs’ evidence ‘‘was insufficient to make out a
prima facie case of loss.’’45

On appeal, the First Circuit was ‘‘guided by three obser-
vations’’ in adopting the burden-shifting method: ‘‘that
ERISA’s borrowing of trust law principles is robust;
that trust law’s burden allocation best fits the balance
ERISA seeks to achieve between the interests of
fiduciaries and beneficiaries; and that in this case,
borrowing trust law’s burden allocation actually poses
no conflict with [the Supreme Court’s approach as to the
application of the default rule, that a plaintiff bears the
burden on all elements of a claim].’’46 The First Circuit
reasoned that the burden-shifting rule is consistent with
‘‘the purposes Congress clearly sought to achieve with
ERISA,’’ namely, to offer employees ‘‘enhanced protec-
tion for their benefits.’’47 In fact, the First Circuit noted,
the Supreme Court has ‘‘usually opted for the common
law approach except when rejection was necessary to
provide enhanced beneficiary protections’’ greater than
trust law would provide.48

The First Circuit then turned to ‘‘[c]ommon sense.’’49

For a plaintiff to prove that a breach caused a loss, the
plaintiff would be required to ‘‘hazard a guess as to what
the fiduciary would have done had it not breached its
duty in selecting investment vehicles.’’50 But in the

‘‘modern economy,’’ a fiduciary has ‘‘many options
from which to build a portfolio of investments available
to beneficiaries.’’51 The court reasoned that it ‘‘makes
much more sense for the fiduciary to say what it claims
it would have done and for the plaintiff to then respond
to that.’’52

Resolving the Split

The chasm between the competing positions has
deepened with each circuit to confront the issue, calling
for the high Court’s input.

The dangers of the split are apparent. The split contra-
venes one of ERISA’s purposes: national uniformity
for employee benefit plans.53 And, given ERISA’s
extremely permissive venue provision—a suit may be
brought wherever a defendant ‘‘resides or may be
found’’54—the split will only encourage forum shop-
ping. This is particularly problematic for employers
with employees located in multiple circuits.

As for the appropriate solution, the most logical course
of action is to follow the default rule: a plaintiff bears
the burden of proving all elements of a claim, including
that a fiduciary’s breach caused the plaintiffs to incur
a loss.

First, there is nothing in the language of the statute
indicating that the burden-shifting method is appro-
priate. The elements of the cause of action are plain
from the statute’s language: there must be (1) a fidu-
ciary (2) who breaches his or her fiduciary duties, and
(3) the breach must cause losses to a plan.55 ‘‘The
requirement that the losses to the plan have resulted
from the breach cannot be omitted from the statute
without substantially changing the definition of the
claim, thereby doing violence to it.’’56

Second, placing the burden on plaintiffs will help
encourage private employers to continue to offer retire-
ment savings plans. As the Tenth Circuit explained, ‘‘the
burden-shifting framework could result in removing an
important check on the otherwise sweeping liability of
fiduciaries under ERISA.’’57 If that check is removed, it

43 907 F.3d at 23.
44 907 F.3d at 24.
45 907 F.3d at 33.
46 907 F.3d at 36.
47 Brotherston, 907 F.3d at 37 (citation and quotation marks
omitted).
48 907 F.3d at 37.
49 907 F.3d at 38.
50 907 F.3d at 38.

51 907 F.3d at 38.
52 907 F.3d at 38.
53 See, e.g., 29 U.S.C. § 1001; see also Rush v. Prudential
HMO, Inc. v. Moran, 536 U.S. 355, 379 (2002).
54 29 U.S.C. § 1132(e)(2).
55 29 U.S.C. § 1109(a).
56 Pioneer Centres, 858 F.3d at 1336.
57 858 F.3d at 1337.
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seems unlikely ‘‘that solvent companies’’—let alone their
individual employees serving on fiduciary committees—
‘‘remain willing to undertake fiduciary responsibilities
with respect to ERISA plans.’’58 The First Circuit
summarily dismissed this concern in Brotherston.59 But
the increase in potential liability is likely to have an
effect on employers’ decision whether to offer certain
employee benefits, particularly small employers that
have to perform a cost-benefit analysis to determine
whether a benefit plan is worth the expense.

Third, as the American Council of Life Insurers pointed
out in their amicus brief in Brotherston, breach of
fiduciary duty cases are ‘‘relatively easy for plaintiffs
to allege, because all the plaintiffs need to do is

hypothesize a way in which the fiduciary could have
used a different process in choosing the investments
[for a retirement plan] and then try to shift the burden
to the defendant to disprove that the new process would
have made a difference.’’60 In fact, in 2016 and 2017,
plaintiffs brought over 100 challenges to 401(k) plans.61

Adopting a burden-shifting method would only add fuel
to the fire, and it might influence fiduciaries with meri-
torious defenses to settle a suit instead of litigating in
the face of multi-million dollars in defense costs.

Hillary August is an associate in the Labor & Employ-
ment practice group at Morgan, Lewis & Bockius LLP.
She specializes in ERISA class actions and single-plaintiff
ERISA litigation.

58 Silverman, 138 F.3d at 106.
59 Brotherston, 907 F.3d at 39.

60 Brief of the American Council of Life Insurers as Amicus
Curiae Supporting Petitioners, Putnam Invs., LLC v. Brother-
ston, No. 18-926, United States Supreme Court (Feb. 15,
2019) (hereinafter ‘‘Amicus Brief’’), at 6.
61 Amicus Brief, supra note 58 at 4.
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WAGE & HOUR ADVISOR:
California’s AB 5 Codifies and Expands Dynamex

Aaron Buckley & Paul Batcher

Introduction

On September 18, 2019, Governor Gavin Newsom
signed Assembly Bill No. 51 (‘‘AB 5’’) into law, thereby
codifying and expanding the California Supreme Court’s
landmark Dynamex decision. AB 5 adds section 2750.3
to the Labor Code and modifies certain other sections
of the Labor Code and the Unemployment Insurance
Code, which together revise the test for determining
which workers are employees for purposes of the
Labor Code, the Unemployment Insurance Code, and
the Wage Orders of the Industrial Welfare Commis-
sion (IWC).

The Dynamex Decision

On April 30, 2018, the California Supreme Court issued
its decision in Dynamex Operations West, Inc. v.
Superior Court (Dynamex).2 In Dynamex, the supreme
court rejected the multifactor test set forth in its 1989
S.G. Borello & Sons, Inc. v. Department of Industrial
Relations decision3 in favor of the ABC test, which
requires the hiring entity to establish each of the
following three factors to classify workers as indepen-
dent contractors:

A. That the worker is free from the control and
direction of the hiring entity in connection with
the performance of the work, both under the
contract for the performance of the work and
in fact;

B. That the worker performs work that is outside
the usual course of the hiring entity’s business;
and

C. That the worker is customarily engaged in an
independently established trade, occupation, or
business of the same nature as the work performed
for the hiring entity.4

Notably, Dynamex applied the ABC test only to the
IWC Wage Orders and left undecided whether or not

the test applied retroactively. AB 5 expands the ABC
test’s application beyond Wage Orders, creates specific
exceptions, and answers the retroactivity question.

AB 5 Codifies and Expands Dynamex

AB 5 has four main components: (1) codifying and
expanding the ABC test; (2) creating exceptions to the
ABC test; (3) answering the retroactivity question; and
(4) creating an enforcement mechanism.

The bill adopts the ABC test for purposes of deter-
mining whether a worker is an employee under the
Labor Code, the Unemployment Insurance Code, and
the IWC Wage Orders.5 The test applies to any person
‘‘providing labor or services for remuneration’’ and
places the burden on the hiring entity to demonstrate
that all of the ABC conditions are satisfied.6

AB 5 also creates a number of exceptions to the ABC
test. Notably, the bill provides that where an exception
applies, the multi-factor Borello test generally deter-
mines whether or not the worker is an employee.7 In
other words, if a relationship falls within an AB 5
exception, the nature of the relationship will generally
be determined by Borello, instead of the ABC test.
AB 5’s exceptions fall into seven general categories:
(1) exempt occupations; (2) contracts for certain ‘‘profes-
sional services;’’ (3) specific businesses: (4) certain
business-to-business contracting relationships; (5) certain
subcontractor relationships; (6) certain referral agency
relationships; and (7) certain motor clubs.8

Exempt occupations are listed in Section 2750.3,
subdivisions (b)(1) through (b)(6), and include insur-
ance agents, doctors, attorneys, architects, engineers,

1 A.B. 5, 2019-2020 Reg. Sess. (Sept. 18, 2019).
2 4 Cal. 5th 903 (2018).
3 48 Cal. 3d 341 (1989).
4 Dynamex, 4 Cal. 5th at 956-57.

5 A.B. 5, at §§ 2, 5, to be codified as CAL. LAB. CODE

§ 2750.3(a), CAL. UNEMP. INS. CODE § 621.
6 A.B. 5 §§ 2, 5, to be codified as CAL. LAB. CODE

§ 2750.3(a), CAL. UNEMP. INS. CODE § 621.
7 A.B. 5 § 2, to be codified as CAL. LAB. CODE § 2750.3(b)-(f).
8 A.B. 5 § 2, to be codified as CAL. LAB. CODE § 2750.3(b)-(f).
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securities broker-dealers, investment advisors, direct
sales salespersons, and commercial fishermen, among
others.9

Professional service contract workers may be exempt
from the ABC test if two conditions are satisfied. First,
the worker must meet a number of specific conditions,
including maintaining a business location separate from
the hiring entity, having the ability to set or negotiate
their own rates for the services performed, and having
the ability to set their own hours (aside from project
completion dates and reasonable business hours),
among other requirements.10 Second, the services must
be one of a number of listed types, including marketing,
travel agent, graphic design, freelance writer or editor,
barber, and cosmetologist, among others.11

With regard to specific businesses, AB 5 exempts
licensed real estate licensees and licensed repossession
agencies from the ABC test.12

One primary concern following Dynamex was how it
would apply to employees of subcontractors and busi-
nesses who provide services to other businesses. Would
Dynamex make such workers employees of the general
contractor or the business receiving the services?
AB 5’s remaining exceptions attempt to address these
questions.

Subdivision (e) exempts ‘‘bona fide business-to-business
contracting relationship[s]’’ that meet certain conditions,
including the business service provider being a business
entity rather than an individual worker, being free from
the direction and control of the contracting business
entity, having a written contract, being appropriately
licensed, and maintaining a separate business location,
among others.13

Subdivision (f) exempts workers of subcontractors from
being subject to the ABC test to determine if they are
employees of the contractor if the subcontractor meets

certain requirements, including having a written sub-
contract, being appropriately licensed, having the
freedom to hire and fire workers, and maintaining a
separate business location, among other requirements.14

Subdivision (g) exempts service providers providing
services to clients through a referral agency if certain
specified conditions are met, and subdivision (h) exempts
certain ‘‘motor club’’ relationships.15

AB 5 also answers the question of retroactivity. With
regard to ‘‘wage orders of the Industrial Welfare
Commission and violations of the Labor Code relating
to wage orders,’’ AB 5 provides that the ABC test is
declaratory of existing law and, thus, is retroactive.16

Similarly, the exceptions set forth in subdivisions (b)
through (h), to the extent they would relieve an employer
from liability, are retroactive ‘‘to the maximum extent
permitted by law.’’17 All other aspects of AB 5, i.e., for
purposes of the Labor Code (not related to Wage Order
violations) and the Unemployment Insurance Code, are
not retroactive.18

AB 5 provides that in addition to all other available
remedies, the Attorney General and certain city attorneys
and prosecutors may bring civil actions for injunctive
relief ‘‘to prevent the continued misclassification of
employees as independent contractors.’’19

Recommendations for Employers

In some ways, AB 5 provides clarity as to which
workers may properly be characterized as independent
contractors following Dynamex. In other ways, AB 5
dramatically expands the scope of Dynamex and creates
new areas of uncertainty. For example, what Labor Code
violations are properly considered as ‘‘relating to wage
orders’’ under subdivision (i)(1)? What happens if a
business service provider fails to advertise under subdi-
vision (e)(1)(H)? Are its employees then considered

9 A.B. 5 § 2, to be codified as CAL. LAB. CODE

§ 2750.3(b)(1)-(6). Note that these subdivisions impose
various other requirements for a worker to be exempt from
the ABC test, including licensure.
10 A.B. 5 § 2, to be codified as CAL. LAB. CODE § 2750.3(c)(1).
11 A.B. 5 § 2, to be codified as CAL. LAB. CODE

§ 2750.3(c)(2)(B).
12 A.B. 5 § 2, to be codified as CAL. LAB. CODE § 2750.3(d).
It should be noted that various other tests may apply to these
businesses besides Borello. See, e.g., A.B. 5 § 2, to be codified
as CAL. LAB. CODE § 2750.3(d)(1) & (2); CAL. BUS. & PROF.
CODE § 10032; CAL. BUS. & PROF. CODE § 7500.2.
13 A.B. 5 § 2, to be codified as CAL. LAB. CODE § 2750.3(e).

14 A.B. 5 § 2, to be codified as CAL. LAB. CODE § 2750.3(f).
Subcontracted workers must also pass the test under Labor
Code section 2750.5 to not be considered employees of the
contractor.
15 A.B. 5 § 2, to be codified as CAL. LAB. CODE § 2750.3(g)
& (h).
16 A.B. 5 § 2, to be codified as CAL. LAB. CODE

§ 2750.3(i)(1).
17 A.B. 5 § 2, to be codified as CAL. LAB. CODE

§ 2750.3(i)(2).
18 A.B. 5 § 2, to be codified as CAL. LAB. CODE

§ 2750.3(i)(3).
19 A.B. 5 § 2, to be codified as CAL. LAB. CODE § 2750.3(j).
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employees of the contracting business? For that matter,
what constitutes an advertisement? These and other
questions may be answered as California courts tackle
AB 5’s new independent contractor test and its various
exceptions.

Businesses should immediately review their policies
and practices to ensure their California workers
are properly classified as employees or independent
contractors under Labor Code section 2750.3, and
consider taking any steps necessary to correct potential
misclassification issues.

Aaron Buckley is a partner at Paul, Plevin, Sullivan &
Connaughton LLP in San Diego. He represents employers

in cases involving wage and hour, discrimination,
wrongful termination and other issues. Mr. Buckley is a
member of the Wage & Hour Defense Institute, a defense-
side wage and hour litigation group consisting of wage
and hour litigators throughout the United States.

Paul Batcher is an associate at Paul, Plevin, Sullivan &
Connaughton LLP in San Diego. He represents public
and private employers in all aspects of labor and
employment litigation in both state and federal courts,
including suits for wrongful termination, harassment,
discrimination, and wage and hour disputes.
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California Supreme Court Upends PAGA
Arthur F. Silbergeld & Keith Rasher

Introduction

In the last decade, California plaintiffs have filed thou-
sands of wage complaints in courts against employers
under the California’s unique Private Attorneys General
Act (PAGA),1 seeking to recover alleged unpaid or
underpaid wages, including overtime, and the much
more lucrative civil penalties for a variety of Labor
Code violations. Increasingly, complainants have sued
employers exclusively under PAGA and have not
invoked claims under California Civil Code section
382, California’s class action provisions, thus avoiding
the risk of being compelled to arbitration and the
complexities of class action procedures.

In ZB, N.A. v. Superior Court of San Diego County
(Lawson),2 the California Supreme Court handed an
unexpected victory to employers defending against
PAGA claims. The decision limits the scope of a plain-
tiff’s recovery under California Labor Code section
558, which provides for initial and subsequent civil
penalties for underpayment of wages in violation of
any order of the Industrial Welfare Commission (IWC).
Those civil penalties are in addition to any other statutory
and criminal penalties found elsewhere in the Labor
Code. The supreme court ruled that PAGA does not
permit employees to claim or obtain unpaid wages
pursuant to Section 558, thereby foreclosing plaintiffs
from using a PAGA action to recover lost wages in a
PAGA-only litigation.

Background

In 2004, in lieu of providing additional funds to the
State Labor Commissioner, the California legislature
enacted PAGA. The law deputizes private litigants to
act as agents of the Labor Commissioner by giving
notice to the State and then filing a civil complaint
against an employer to obtain civil penalties on behalf
of themselves and all other ‘‘aggrieved employees.’’
In some respects, PAGA actions are similar to class
actions in that one former or current employee files the
complaint, but seeks to recover not only in his own behalf
but for co-workers. On the other hand, PAGA lacks many
of the well-defined procedures applicable to class actions,
including limitations on pre-certification discovery and

the need for a class representative to be adequate, to
allege issues of law and fact common to all in the
class, and to file and obtain an order certifying the litiga-
tion as a class action. The lack of class-action hurdles
have emboldened plaintiffs to pursue PAGA actions. In
addition, pursuant to Iskanian v. CLS Transportation Los
Angeles, LLC,3 PAGA civil penalty claims cannot be
compelled to arbitration. While Franco v. Arakelian
Enterprises, Inc.4 held that an employee who is subject
to an arbitration agreement may be compelled to arbitrate
the underlying claims first and pursue the PAGA litiga-
tion thereafter, employees who have not signed
arbitration agreements are incentivized to file PAGA-
only actions, expecting to recover statutory and civil
penalties in a single litigation.

Labor Code section 558, enacted in 1999, gave the
Labor Commissioner authority to issue citations
against employers for underpaying their employees.
Labor Code section 588.1, enacted in 2015, specifies
that an employer or other person, including an owner,
director, officer, or managing agent of the employer
who violates any order of the IWC or other code viola-
tions may be held liable for the violation(s). Since the
enactment of PAGA, private plaintiffs have relied on
Section 558 in seeking civil penalties previously
reserved for collection by the State of California,
although only 25 percent of the civil penalties recovered
via a PAGA action are distributed to the aggrieved
employees. The penalties range from $50 per pay
period for each underpaid employee for an initial viola-
tion, to $100 per pay period for each underpaid employee
for a subsequent violation. Even with a statute of limita-
tions of one year, these penalties add up to substantial
amounts if an employer’s workforce is underpaid and are
often exponentially greater than any actual back pay.

The Lawson Decision

In Lawson, the California Supreme Court focused
on Labor Code section 558(a), which states that
beyond the civil penalties, recovery may include ‘‘an
amount sufficient to recover underpaid wages.’’ The
court addressed whether private litigants representing
aggrieved employees may rely on PAGA to recover

1 CAL. LAB. CODE § 2699 et seq.
2 8 Cal. 5th 175 (2019).

3 59 Cal. 4th 348 (2014).
4 234 Cal. App. 4th 947 (2015).
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both civil penalties and lost wages without having to
make class-action allegations. In tens of thousands of
prior PAGA litigations, trial courts have awarded lost
wages, and employers in pre-trial mediations have paid
millions of dollars, including such wages, in order to
settle these disputes.

Early in the litigation, the employer, ZB Bank, sought
to drive a wedge between the ‘‘civil penalties’’ and the
‘‘underpaid wages’’ provisions in Section 558. The bank
filed a motion to compel arbitration of the claim for
underpaid wages, asserting that the ‘‘civil penalties’’
did not include wages. The trial court granted ZB
Bank’s motion to compel and to stay the civil action,
sending the claim for unpaid wages for all aggrieved
employees to arbitration ‘‘as a representative’’ action.
Plaintiff appealed. The appellate court found that the
claim for underpaid wages under Section 558 could
not be arbitrated because the wages qualified as a civil
penalty within the scope of Section 558.

The California Supreme Court reversed, finding that
‘‘[t]he civil penalties a plaintiff may seek under section
558 through the PAGA do not include the ‘amount suffi-
cient to recover underpaid wages.’’’5 In the supreme
court’s view, Section 558 does not allow a private
citizen to collect ‘‘unpaid wages’’ in a PAGA claim.
The court reasoned that the underpaid wages are
‘‘compensatory relief’’ separate from the civil penalties
that a private citizen has authority to collect via PAGA.
The supreme court also found that under Section 558,
only the State Labor Commissioner has authority to issue
a citation that includes both the civil penalty and unpaid
wages. Therefore, while private plaintiffs may still seek
civil penalties available via Section 558, they may not
bootstrap the recovery of lost wages through a PAGA
action. Plaintiffs may also continue to seek restitution
of unpaid wages in a private right of action under
Labor Code section 1194, but importantly, doing so
requires plaintiffs to pursue their lost wages either indi-
vidually, in class-action procedures, or through an
administrative hearing.

The Impact of Lawson

In some respects, the California Supreme Court’s ruling
in Lawson is beneficial for employers: it prevents
plaintiffs from pursuing PAGA-only cases to pursue
unpaid wages on behalf of a group of employees,
while avoiding the intricacies of class-action procedures.
Moreover, because it is an interpretation of a statute, it
applies retroactively to all pending PAGA actions,

limiting recovery to civil penalties. However, the
Lawson decision’s holding that PAGA does not provide
for the recovery of damages, i.e. lost wages, but only
allows the recovery of civil penalties, does not change
the fact that PAGA claims cannot be arbitrated, and must
proceed in court. Procedure under PAGA requires a
prospective litigant to exhaust administrative remedies
by sending a notice to the California Labor Workforce
& Development Agency (LWDA) detailing the alleged
Labor Code violations. While the LWDA may refer the
matter to the Labor Commissioner for investigation and
enforcement, in almost every instance the LWDA either
does not respond to the complainant or replies that it
will not investigate the claim. In either case, 63 days
after the notice was mailed, the complainant may sue.
Whether the LWDA will increase its referrals to the
Labor Commissioner, and whether the Commissioner,
given its limited budget for enforcement, will more
frequently investigate and prosecute the alleged viola-
tions, remains to be seen.

Lawson reduces the potential exposure that employers
may face under the PAGA, and precludes plaintiffs from
using PAGA to avoid class-action procedures to recover
lost wages for all employees allegedly aggrieved.
In pending cases where the PAGA plaintiff does not
have an agreement to arbitrate and the statute of limita-
tions has not expired, employers may face an amended
complaint seeking recovery of statutory back pay
damages, and in some cases, a class action. A plaintiff
in a pending PAGA-only action who has an agreement
to arbitrate will likely consider making a demand to
arbitrate or amend the complaint as a class-action
wage claim that is subject to class-action procedures.
An employee who has signed an arbitration agreement
with class-action waivers will have to carefully consider
whether to challenge that provision or to proceed more
directly to arbitration. Lawson is a red flag suggesting
that employers who have not done so, should consider
entering into arbitration agreements with their employees
that include class-action waivers. While the issue
of whether class-action waivers are enforceable in
California remains unresolved, an agreement to arbitrate
individual disputes may be enforced if the agreement to
arbitrate is clear and otherwise meets the elements of an
enforceable contract.

Arthur F. Silbergeld is an employment litigation
partner with Thompson Coburn LLP. His email
address is asilbergeld@thompsoncoburn.com. Keith
Rasher is an employment associate with Thompson
Coburn LLP in Los Angeles. His email address is
krasher@thompsoncoburn.com. Both practice in the
firm’s Los Angeles office and can be reached at (310)
282-2500.

5 Lawson, 8 Cal. 5th at 182 (quoting CAL. LAB. CODE

§ 558).
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Also from Matthew Bender:

California Employers’ Guide to Employee Handbooks and Personnel Policy
Manuals, by Morrison & Foerster LLP

2019 Revisions by Paul Hastings LLP

This handy volume and accompanying CD offers an all-inclusive roadmap to
writing, revising and updating employee handbooks. More economical than
competing guidebooks, this volume is a vital reference that helps you draft appro-
priate content, speeding additional research with cross-references to the Wilcox
treatise, California Employment Law. Sample policies cover the following: tech-
nology use and security; blogging; cell phone use; company property, proprietary
and personal information; employment-at-will; anti-harassment policies; work
schedules and overtime; and much more. Order online at Lexis bookstore or
by calling 1-800-833-9844.
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SUBSCRIPTION QUESTIONS?

If you have any questions about the status of your
subscription, please call your Matthew Bender
representative, or call our Customer Service
line at 1-800-833-9844.
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CASE NOTES

ADMINSTRATIVE MANDATE

Alaama v. Presbyterian Intercommunity Hospital, Inc.,
No. B288360, 2019 Cal. App. LEXIS 894 (September 18,
2019)

On September 18, 2019, the California appellate court
in a case in which a physician sued a hospital after it
terminated his staff privileges without giving him a
hearing, court concluded that the trial court’s order
denying the physician’s petition for writ of administra-
tive mandate was appealable on the basis the physician
agreed to treat his requested dismissal of the three
unadjudicated causes of action as a request for dismissal
with prejudice.

In 2016 Presbyterian Intercommunity Hospital, Inc.,
doing business as PIH Health Hospital-Whittier and
PIH Health Physicians (collectively, the ‘‘hospital’’),
terminated Abdulmouti Alaama’s (‘‘Alaama’s’’) privileges
and staff membership without giving him a hearing.
Alaama filed a complaint that included causes of action
seeking a writ of administrative mandate, alleging,
among other things, the hospital denied him the right
to a hearing before terminating his privileges. The trial
court denied the petition. The trial court found that the
evidence in the administrative record established that the
physician was terminated for a non-medical disciplinary
cause or reason because his termination was for breach of
a behavioral agreement. Thus, the trial court concluded
the physician was not entitled to a hearing pursuant to
Bus. & Prof. Code § 809.1.

The California appellate court noted that Bus. & Prof.
Code § 809.1 requires a hospital peer review board
to give a physician notice and the right to request a
hearing when the hospital revokes or terminates the
physician’s membership, staff privileges, or employment
for a ‘‘medical disciplinary cause or reason.’’ The court
stated that a hospital cannot avoid the requirements of
Bus. & Prof. Code §§805 and 809.1 by substituting its
procedures for those established by the Legislature.

The court held that the hospital failed to give Alaama a
hearing as required by Bus. & Prof. Code § 809.1when
it terminated his privileges and membership for a
medical disciplinary cause or reason. Accordingly, the
trial court was directed to enter a new order granting
Alaama’s petition for mandate requesting a hearing.

Because the hospital terminated Alaama’s privileges
and staff membership for a ‘‘medical disciplinary
cause or reason,’’ the appellate court reversed the trial
court’s order and directed the trial court to enter a new
order granting Alaama’s petition for mandate requesting
a hearing.

References. See, e.g., Wilcox, California Employment
Law, § 43.01, California Fair Employment and Housing
Act (Matthew Bender).

COLLECTIVE BARGAINING AGREEMENT

Gerawan Farming, Inc. v. Agricultural Labor Rela-
tions Bd., Nos. F076148, F076150, 2019 Cal. App.
LEXIS 918 (September 24, 2019)

On September 24, 2019, the California appellate court
held that there was no constitutional right for the public
to be present at on-the-record mandatory mediation and
conciliation (‘‘MMC’’) proceedings, because there is no
tradition of openness for collective bargaining and
the benefits of opening MMC proceedings would be
far less than the benefits of open criminal or ordinary
civil proceedings.

After agricultural employer Gerawan Farming, Inc.
(‘‘Gerawan’’) and the United Farm Workers Union
(‘‘UFW’’) failed to agree on the terms of an initial
collective bargaining agreement (‘‘CBA’’), the Agricul-
tural Labor Relations Board (‘‘board’’), at the UFW’s
request, ordered the parties to ‘‘mandatory mediation
and conciliation’’ (‘‘MMC’’) under the MMC statutory
scheme. In the MMC process, the parties present their
disputed and undisputed issues to the mediator, who
takes evidence and hears argument on the disputed
issues in recorded proceedings, but retains discretion
to go off the record at any time to clarify or resolve
issues informally [8 Cal. Code Reg. § 20407(a)(2)].
After the mediation period expires, if the parties do
not ‘‘resolve the issues to their mutual satisfaction,’’
the mediator submits a ‘‘report’’ to the board that
resolves all of the parties’ issues and establishes the
CBA’s final terms. The grounds for the mediator’s deter-
mination of disputed issues must be stated in the report
and supported by the record. When the report becomes
the board’s final order, it establishes the terms of an
imposed, binding CBA.
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Four mediation sessions were held, two of which were
on-the-record sessions in which witness testimony was
transcribed by a court reporter. Lupe Garcia (‘‘Garcia’’),
a Gerawan employee, attempted to attend and observe
an early MMC proceeding, but the mediator denied his
request. Garcia asked the Board to decide whether he
and other Gerawan employees had the right to attend
on-the-record MMC proceedings under the federal and
state Constitutions. The board issued a decision in
which it held the public does not have a constitutional
right to attend MMC proceedings. Gerawan filed a
declaratory relief action in superior court, seeking a
judicial declaration that the board’s decision violated
the right of public access protected under the federal
and state Constitutions. Garcia intervened in the same
action and filed a complaint in intervention seeking the
same relief.

In this appeal the California appellate court was called
to review simultaneous summary judgment motions
filed by Gerawan, Garcia, and the board, on the issue
of whether there was a public right of access to on-the-
record MMC proceedings under the federal and state
Constitutions, and whether Gerawan had standing to
challenge the board’s decision. The trial court found
that while Gerawan had standing, the board’s decision
was not unconstitutional, as the public does not have a
constitutional right of access to MMC proceedings. The
trial court granted summary judgment in favor of the
board, and against Gerawan and Garcia, and entered
judgment in the board’s favor. Gerawan and Garcia
challenged the trial court’s ruling, arguing the board’s
decision is unconstitutional, while the board renews its
argument that Gerawan had no standing.

While the appellate court concluded that Gerawan
lacked standing, the court agreed that with the trial
court that there was no right of access under the
federal and state Constitutions to on-the-record MMC
proceedings. The court stated that there was no consti-
tutional right for the public to be present at on-the-
record MMC proceedings between an employer and
union because there is no tradition of openness for
collective bargaining.

Further, the court stated that the benefits of opening
MMC proceedings, which are part of the collective
bargaining process, would be far less than the benefits
of open criminal or ordinary civil proceedings.

Accordingly, the appellate court affirmed the trial
court’s judgment.

References. See, e.g., Wilcox, California Employment
Law, § 90.10 Collective Bargaining Arbitration Agree-
ments (Matthew Bender).

EMPLOYMENT DISCRIMINATION

Head v. Wilkie, No. 17-55942, 2019 U.S. App. LEXIS
26849 (9th Cir. September 5, 2019)

On September 5, 2019, the U.S. court of appeals for the
Ninth Circuit held that the district court erred in finding
that the Veterans Affairs (‘‘VA’’) employee failed to
administratively exhaust his race-based claims against
the VA secretary because, construing the employee’s
EEO charge liberally, he reasonably related allegations
of harassment, disparate treatment, and retaliation in the
charge consistently with his original theory of the case.

Christian Head, appealed the district court’s orders
granting summary judgment to Robert Wilkie, Secre-
tary of Department of Veterans Affairs and others
(collectively ‘‘defendants’’) in his employment discri-
mination lawsuit. The U.S. Court for the Ninth Circuit
applying de novo review, first reversed the district
court’s grant of summary judgment on Head’s race-
based Title VII claims because the court stated that
the district court erroneously held that these claims
were not administratively exhausted. The court stated
that although the 2011 Equal Employment Opportunity
(‘‘EEO’’) counselor report did not explicitly mention
race, other aspects of Head’s charge could have reason-
ably led an investigator to investigate possible racial
discrimination. Head referred to his prior EEO com-
plaints, the 2008 Department of Veteran Affairs (‘‘VA’’)
internal investigation, as well as his testimony in a collea-
gue’s EEO case (‘‘the Bowers case’’). The court stated
that the underlying factual allegations in those docu-
ments and investigations involved claims of disparate
treatment and harassment based on race.

The Ninth Circuit noted that the 2008 internal investi-
gation issued a report finding that Head was not treated
similarly to others in his department in terms of his
assignment and protected time for research. The report
was unable to conclude definitively whether there was
racial discrimination, but it discussed that allegation and
would have reasonably put an EEO investigator on
notice. Head also pointed the EEO investigator to his
testimony in the Bowers case, in which he discussed
the general culture of racial discrimination at the VA as
well as specific instances of race-based discrimination.
The court stated that although Head may not have
‘‘checked the box’’ for race-based discrimination, an
EEO investigator looking at the information provided
could reasonably see that the factual allegations under-
lying Head’s claims of retaliation were rooted in his
complaints about being treated differently from others,
allegedly on the basis of race.
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The Ninth Circuit stated that Head’s race-based claims
were ‘‘reasonably related to allegations in the charge
to the extent that those claims are consistent with the
plaintiff’s original theory of the case.’’ The court there-
fore reversed the district court’s grant of summary
judgment on these claims to the extent that they were
dismissed for failure to exhaust.

The Ninth Circuit also concluded that the district
court’s denial of Head’s Rule 56(d) motion for dis-
covery constituted an abuse of discretion. The court
has stressed that ‘‘district courts should grant any Rule
56[(d)] motion fairly freely’’ where ‘‘a summary judg-
ment motion is filed so early in the litigation, before
a party has had any realistic opportunity to pursue
discovery relating to [his] theory of the case.’’ The
court stated that here, there was no opportunity for the
parties to engage in discovery because the district court
ordered briefing on summary judgment immediately
upon denying the third motion to dismiss. The parties
never exchanged initial disclosures or held a Rule 26(f)
conference.

The court stated that it made no difference that Head did
not renew his Rule 56(d) request or seek reconsidera-
tion because the district court made clear that it did not
think Head met his burden to pursue discovery. Because
Head ‘‘had no fair opportunity to develop the record’’ to
support his discrimination claims, the court concluded
that the district court abused its discretion in denying
the Rule 56(d) request.

Accordingly, the Ninth Circuit reversed in part and
vacated in part the district court’s judgment and
remanded the matter.

References. See, e.g., Wilcox, California Employment
Law, § 43.10, Title VII of the Civil Rights Act of 1964
(Matthew Bender).

INDEMNIFY

Southern California Pizza Co., LLC v. Certain Under-
writers at Lloyd’s, London Subscribing to Policy
Number 11EPL-20208, No. H046249, 2019 Cal. App.
LEXIS 900 (September 20, 2019)

On September 20, 2019, a California appellate court
held that all causes of action in the underlying employ-
ment lawsuit against plaintiff fell within the scope of
the policy exclusion; using well-established insurance
policy interpretation principles, the court found the
wage and hour law language of the exclusion was
more narrow in scope than stated by the trial court:
it concerned laws regarding duration worked and/or
remuneration received in exchange for work.

Southern California Pizza Co., LLC (‘‘plaintiff’’) owned
and operated over 250 Pizza Hut and Wing Street
restaurants. Certain Underwriters at Lloyd’s, London
Subscribing To Policy Number 11EPL-20208 (‘‘defen-
dant’’) provided to plaintiff an employment practices
liability insurance policy, which covered certain losses
arising from specified employment-related claims
brought against plaintiff. An endorsement to the Policy
adds an additional provision to its liability ‘‘Exclusions’’
section, which the parties refer to as the wage and hour
exclusion. After being named a defendant in a putative
class action lawsuit alleging violations of a variety of
Labor Code provisions (the underlying lawsuit), plaintiff
sought coverage under the Policy. Defendant largely
denied coverage, stating that the alleged violations
fell within the wage and hour exclusion. It, however,
provided $250,000 in defense cost coverage as specified
in the exclusion. Believing it was entitled to more
coverage, plaintiff filed the instant suit alleging breach
of contract and tortious breach of the implied covenant
of good faith and fair dealing. It sought compensatory
damages, punitive damages, and declaratory relief.
Defendant demurred to the complaint, asserting none
of the causes of action in the underlying lawsuit were
covered ‘‘Employment Event’’ claims, as defined in the
Policy, and, alternatively, they all fell within the
Policy’s wage and hour exclusion. Though plaintiff
conceded some of the claims fell within the exclusion,
it argued other claims were subject to coverage based on
its more narrow interpretation of the exclusion
language. After a hearing, the trial court adopted defen-
dant’s reasoning as its own. Because plaintiff indicated
it would not seek leave to amend the complaint, the
court sustained defendant’s demurrer without leave to
amend and entered a corresponding judgment. Plaintiff
appealed before a California appellate court.

Using well-established insurance policy interpretation
principles, the appellate court found the wage and hour
law language of the exclusion is more narrow in scope
than stated by the trial court. It concerns laws regarding
duration worked and/or remuneration received in
exchange for work. Applying that interpretation, and
taking into account the policy’s general coverage, the
court concluded that many of the disputed underlying
lawsuit claims were potentially subject to coverage.
Thus, the appellate court stated that the trial court
erred in sustaining defendant’s demurrer.

The court held that the wage and hour exclusion applied
to a claim alleging failure to provide all required wage
statement information [Lab. Code § 226] because the
wage statement requirement is a wage law, even if the
remedy for a violation might be something other than
payment of wages. A reimbursement claim [Lab. Code,
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§§ 2800, 2802] fell outside the wage and hour exclusion
because the reimbursement statutes had not been clas-
sified as wage laws, nor did they address payments
made in exchange for labor or services.

Accordingly, the appellate court reversed the trial
court’s judgment and remanded the matter.

References. See, e.g., Wilcox, California Employment
Law, § 43.22, Insurer’s Defense of Discrimination
Claims (Matthew Bender).

MEAL PERIODS

Naranjo v. Spectrum Security Services, Inc., No.
B256232, 2019 Cal. App. LEXIS 928 (September 26,
2019)

On September 26, 2019, the California appellate court
stated that an employer failed to comply with Industrial
Welfare Commission Wage Order 4,11(A) (Cal. Code
Regs., tit. 8, § 11040, 11(A)) because there was no
written agreement for on-duty meal periods expressly
advising employees that they could revoke the agree-
ment, nor could substantial compliance suffice; because
the statutory remedy provided by Lab. Code § 226.7,
was not a wage as defined in Lab. Code § 200, the
employer’s failure to pay it did not entitle the employees
to seek derivative penalties under Lab. Code §§ 203,
226, or attorney fees; the default rate for prejudgment
interest under Civ. Code, § 3287, applied because the
action was not one for nonpayment of wages, which
made Lab. Code § 218.6, inapplicable; Class certifica-
tion under Code Civ. Proc. § 382, was warranted as to a
Lab. Code, § 512, rest break claim because common-
ality was shown.

Named plaintiff and class representative Gustavo
Naranjo and a certified class of former and current
employees took their lawsuit against defendant Spec-
trum Security Services, Inc to trial. They alleged Lab.
Code § 226.7 meal break violations and sought premium
wages, derivative remedies pursuant to Lab. Code §§ 203
(waiting time penalties) and 226 (itemized wage state-
ment penalties), and attorney fees. The results were
mixed, and both sides appealed before a California
appellate court.

The appellate court held that (1) at-will, on-call, hourly,
nonexempt employees who are paid for on-duty
meal periods are also entitled to premium wages if the
employer does not have a written agreement that
includes an onduty meal period revocation clause
[Lab. Code § 226.7] (2) unpaid premium wages for
meal break violations accrue prejudgment interest
at seven percent (3) unpaid premium wages for meal
break violations do not entitle employees to additional

remedies pursuant to Lab. Code §§ 203 and 226 if their
pay or pay statements during the course of the violations
include the wages earned for on-duty meal breaks, but
not the unpaid premium wages (4) without Lab. Code
§ 226 penalties, attorneys’ fees pursuant to Lab. Code
§ 226(e) may not be awarded and (5) the trial court
prejudicially erred in denying certification of a rest
break class.

The court held that the employer failed to comply
with Industrial Welfare Commission Wage Order 4,
subd. 11(A) [Cal. Code Regs., tit. 8, § 11040,11(A)]
because there was no written agreement for on-duty
meal periods expressly advising employees that they
could revoke the agreement; substantial compliance
cannot suffice. The court stated that because the remedy
provided by Lab. Code § 226.7 is not a wage [Lab. Code
§ 200] the employer’s failure to pay it did not entitle the
employees to seek derivative penalties or attorney fees
[Lab. Code §§ 203, 226]. The default rate for prejudg-
ment interest [Civ. Code § 3287] applied because the
action was not one for nonpayment of wages, which
made Lab. Code § 218.6 inapplicable. Class certifica-
tion was warranted as to the rest break claim because
commonality was shown.

Accordingly, the appellate court affirmed in part,
reversed in part the trial court’s judgment and remanded
the matter.

References. See, e.g., Wilcox, California Employment
Law, § 2.08, Meal Periods (Matthew Bender).

MINIMUM WAGE

Liday v. Sim, No. B283180, 2019 Cal. App. LEXIS 925
(September 25, 2019)

On September 25, 2019, the California appellate court
held that because a personal attendant who asserted a
minimum wage claim under Lab. Code §§ 1194, 1197,
was exempt under Industrial Welfare Commission Wage
Order 15 (8 Cal. Code Reg. § 11150) from the overtime
pay requirements of Lab. Code § 510 before the effec-
tive date of Lab. Code § 1454, the trial court erred in
calculating the rate of pay based on the overtime formula
for nonexempt employees under Lab. Code § 515(d)(1),
(2), which did not apply to an exempt employee.

When determining a claim for unpaid minimum wages,
does the court presume that a fixed salary paid to a live-
in domestic worker—who is exempt from overtime
but subject to minimum wage laws—covers only the
regular, nonovertime work hours mandated for nonexempt
workers? Or, does the court determine the worker’s
unpaid minimum wages by calculating the difference
between the total number of hours she worked at the
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prevailing minimum wage rate and the amount she
received through her salary? That is the question this
wage-and-hour appeal posed.

Lea Liday (‘‘Liday’’) Liday was a live-in personal atten-
dant for the two autistic sons of defendants Peter Sim,
M.D., and Loraine Diego, M.D. Liday sued her former
employers, for unpaid wages incurred from April 2010
to April 2014. Liday worked for defendants as their
children’s live-in caretaker for a fixed salary of $3,000
per month. After a bench trial, the trial court found
Liday was a ‘‘personal attendant’’ under Wage Order
No. 15, 2001 [8 Cal. Code Reg. § 11150 (Wage Order
15)]. It also found Liday’s salary did not compensate
her at the statutory minimum wage for all the hours it
found she had worked. Defendants did not contest the
trial court’s finding that Liday worked more hours than
they had argued at trial, but they did challenge the
propriety of the formula the court used to determine
Liday’s unpaid minimum wages due from April 2010
through December 2013.

Before 2014, live-in domestic workers classified as
‘‘personal attendants’’ were exempt from California’s
overtime requirements but were entitled to be paid at
least the minimum wage for all hours worked. The
Legislature passed the Domestic Workers Bill of
Rights (‘‘DWBR’’) to provide personal attendants with
overtime protection beginning January 1, 2014. Under
that law, personal attendants cannot work more than
nine hours per day or more than 45 hours per week
unless paid one and one-half times their regular rate
of pay for all hours worked in excess of those limits
[Lab. Code § 1454].

The DWBR applied only to the last three months of
Liday’s employment. The trial court acknowledged
Liday was exempt from overtime requirements for
the period from 2010 through 2013. But, to calculate
her unpaid minimum wages for that period, the court
presumed Liday’s salary compensated her for a regular,
nonovertime 45-hour workweek—the number of hours
above which overtime is due under the 2014 law.
It calculated Liday’s regular, hourly rate to be $15.38
by dividing her averaged weekly salary by 45 hours
and concluded appellants owed Liday minimum
wages at that rate for the hours she worked in excess
of 45 per week.

Defendants argued that the trial court erred when
it presumed a 45-hour workweek to make this calcula-
tion because Liday was exempt from overtime. They
asserted the court should have divided Liday’s salary
by the $8 per hour statutory minimum wage to determine
how many hours Liday’s salary had covered and then
ordered appellants to pay Liday for any uncompensated

hours at $8 per hour. The appellate court stated that the
difference was significant. Using the $15.38 per hour rate
at a presumed 45 hours per week, the court found defen-
dants owed Liday $265,720.26 in unpaid wages earned
before 2014. Applying the minimum wage rate of $8 per
hour to each hour the court found Liday worked, the
amount drops to under $75,000.

Because personal attendants were exempt from over-
time requirements before 2014, the court concluded
that California law in effect at the time did not limit
the number of hours a personal attendant’s salary could
cover, except to require that it pay at least the minimum
wage of $8 per hour for each hour worked. As the
parties do not dispute the trial court’s finding that they
did not agree to an hourly rate, and nothing in the record
demonstrated that they agreed Liday would work a set
number of hours per week, the appellate court stated
that the trial court erred when it presumed Liday’s
monthly salary compensated her for only 45 hours of
work per week. Thus, the court reversed the judgment
and remanded to the trial court to recalculate the unpaid
wages defendants owed Liday for work she performed
from April 2010 through December 2013 applying an
$8 per hour rate of pay for each hour she worked.

References. See, e.g., Wilcox, California Employment
Law, § 2.06, Employees Exempt from Overtime Pay
Requirements (Matthew Bender).

WAGE AND MISSED MEAL BREAKS

Arias v. Residence Inn, No. 19-55803, 2019 U.S. App.
LEXIS 26561 (9th Cir. September 3, 2019)

On September 3, 2019, the U.S. court of appeals for the
Ninth Circuit held that the district court’s sua sponte
remand of employees’ putative class action after
employer’s removal 28 U.S.C.S. § 1332(d)(2) was error
because the removal notice sufficiently alleged that the
amount-in-controversy was satisfied, discussing the
components of its estimate for each claim, and gave a
short, plain statement of the grounds; the district court’s
statement that the employer had failed to prove the
amount in controversy was erroneous as a notice of
removal did not need to contain evidentiary submissions
and requiring proof conflated the amount in controversy
with the amount of damages ultimately recoverable.

Blanca Arias (‘‘Arias’’) filed a putative class action
against Residence Inn by Marriott, LLC and Marriott
International, Inc. (‘‘Marriott’’) in California superior
court, alleging that Marriott failed to compensate its
employees for wages and missed meal breaks and
failed to issue accurate itemized wage statements.
Marriott removed the action to federal court alleging
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diversity jurisdiction under the Class Action Fairness
Act (‘‘CAFA’’). The district court sua sponte remanded
the case back to state court, and Marriott appealed
before the U.S. court of appeals for the Ninth Circuit.

The Ninth Circuit stated that Marriott’s notice of removal
alleged that the amount-in-controversy requirement was
satisfied. The notice of removal discussed each of the
claims alleged in the complaint and explained the
components of Marriott’s estimate of the amount in
controversy, e.g., number of class members as defined
in the complaint, number of workweeks worked during
the class period, and assumed violation rates. The notice
of removal thus provided ‘‘a short and plain statement of
the grounds for removal.’’

The Ninth Circuit agreed with Marriott that in assessing
the amount in controversy, a removing defendant is
permitted to rely on ‘‘a chain of reasoning that includes
assumptions.’’ The court stated that Marriott’s assump-
tions were plausible and could prove to be reasonable in
light of the allegations in the complaint. The court stated
that the district court rejected Marriott’s assumptions
because it was reasonably possible that the damages at
issue might be less than $5 million. This reasoning recog-
nized that Marriott, as the removing party, will bear the
burden of proof, but it also reflected a misapprehension of
the amount-in-controversy requirement.

Arias argued that the position taken by Marriott in
its summary judgment motion in state court—that
Arias’s claims were barred by a release from a prior
class action settlement—defeats federal court jurisdic-
tion. The court stated that Arias was wrong for two
reasons. First, ‘‘[i]t is well settled that ‘post-filing devel-
opments do not defeat jurisdiction if jurisdiction was
properly invoked as of the time of filing.’’’ Second, the
strength of any defenses indicates the likelihood of
the plaintiff prevailing; it is irrelevant to determining
the amount that is at stake in the litigation. The court
stated that Arias’s argument ‘‘conflat[es] the amount in
controversy with the amount of damages ultimately
recoverable.’’

Arias also suggested that jurisdiction was defeated
because she ‘‘has stipulated that this action is not valued
at $5,000,000 for CAFA jurisdiction or otherwise.’’
The court stated that even if this vague statement in
Arias’s appellate brief were binding on her, it would
be irrelevant to the CAFA analysis. The U.S. Supreme
Court has held that when ‘‘a class-action plaintiff . . .
stipulates, prior to certification of the class, that he,
and the class he seeks to represent, will not seek
damages that exceed $5 million in total,’’ the district
court should ‘‘ignore that stipulation’’ when assessing

the amount in controversy.1 The court stated that this
was so because although individual plaintiffs ‘‘are the
masters of their complaints’’ and may ‘‘stipulate to
amounts at issue that fall below the federal jurisdictional
requirement,’’ the same is not true for a putative class
representative, who ‘‘cannot yet bind the absent class.’’

Accordingly, the Ninth Circuit vacated the district
court’s judgment and remanded the matter.

References. See, e.g., Wilcox, California Employment
Law, § 5.40, Civil Action by Employee or Employee to
Recover Wages and Penalties (Matthew Bender).

WAGE ORDERS

Vazquez v. Jan-Pro Franchising Int’l, Inc., No. 17-
16096, 2019 U.S. App. LEXIS 28814 (9th Cir.
September 24, 2019)

On September 24, 2019, the U.S. court of appeals for
the Ninth Circuit in an action brought by unit franchi-
sees against the franchisor, alleging that the franchisor
had developed a sophisticated ‘‘three-tier’’ franchising
model to misclassify its janitors as independent contrac-
tors and avoid paying minimum wages and overtime
compensation, the certified a question to the California
Supreme Court as to whether that court’s decision in
Dynamex Operations West Inc. v. Superior Court2

applied retroactively because the question of Dyna-
mex’s retroactive application had potentially broad
ramifications for those doing business in California,
but the question had not been answered by the Cali-
fornia Supreme Court.

Jan-Pro International Franchising, Inc. (‘‘Jan-Pro’’) was
a company headquartered in Georgia. It licensed
a system for marketing cleaning services to ‘‘regional
master franchisees,’’ in multiple countries, including the
United States. Regional master franchisees purchased
franchised for exclusive operations in a given regional
area. Regional master franchisees, in turn, were franchi-
sors to ‘‘unit franchisees.’’ Regional master franchisors
advertised cleaning services within the geographic
region covered by the franchise, provided bids to poten-
tial customers, and process payments. Unit franchisees
were given the option to accept or reject these bids. For
any bids they accepted, they performed the actual
cleaning under the ‘‘Jan-Pro’’ name. Unit franchisees
were also allowed to solicit their own accounts. After

1 Standard Fire Ins. Co. v. Knowles, 568 U.S. 588, 590,
596, 133 S. Ct. 1345, 185 L. Ed. 2d 439 (2013).
2 4 Cal. 5th 903, 232 Cal. Rptr. 3d 1, 416 P.3d 1 (Cal. 2018)
(Dynamex).
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royalties and other fees were deducted for Jan-Pro and
the regional master franchisor, the balance was remitted
to the unit franchisee. Regional master franchisors also
offered ‘‘business and management services’’ to unit fran-
chisees, including training, ‘‘assistance with customer
relations’’ which included finding a substitute unit fran-
chisee if a scheduled unit franchisee was unable to fulfill
a contract, and invoicing. Some regional master franchi-
sors provided cleaning supplies to their unit franchisees.
Jan-Pro was not party to any contract with unit franchi-
sees. Jan-Pro contracted with the master franchisors, who
then contracted with unit franchisees. Unit franchisees
could hire their own employees and could act in indivi-
dual or corporate capacities.

Plaintiff were former unit franchisees who purchased
their franchises from two different regional master
franchisors. This case began in 2008 when three other
former Jan-Pro unit franchisees, not plaintiffs. filed a
putative class action in the United States District Court
for the District of Massachusetts. By the end of the year,
there were eight additional plaintiffs, including the
plaintiffs here, who were California residents. Together,
they alleged that Jan-Pro had developed a sophisticated
‘‘three-tier’’ franchising model to misclassify its janitors
as independent contractors and avoid paying minimum
wages and overtime compensation. Because of the
variety of state laws involved, the Massachusetts district
court chose a test case and, over Jan-Pro’s objection,
severed plaintiffs’ cases and sent them to the Northern
District of California, plaintiffs’ place of residence. The
district court held that plaintiffs had not established a
genuine issue of material fact as to whether they were
employees under any of the three prongs, and the court
granted summary judgment to Jan-Pro.

While this appeal was pending and after briefing was
completed, the California Supreme Court decided
Dynamex. Dynamex turned on the definition of ‘‘suffer
or permit’’ for California wage order cases. Specifically,
Dynamex held that a ‘‘hiring entity’’ a putative employer
‘‘suffers or permits’’ a putative employee to work if it
cannot overcome the ‘‘ABC test.’’ A hiring entity must
establish three elements to disprove employment status:
(A) that the worker is free from the control and direction
of the hiring entity in connection with the performance of
the work, both under the contract for the performance of
the work and in fact; (B) that the worker performs work
that is outside the usual course of the hiring entity’s busi-
ness; and (C) that the worker is customarily engaged in an
independently established trade, occupation, or business
of the same nature as the work performed.

Because Dynamex postdated the district court’s deci-
sion, the Ninth Circuit issued an order directing the

parties to brief its effect on the merits of this case.
Among other contentions, the parties disputed whether
the decision applied retroactively. The court issued a
published opinion holding, inter alia, that Dynamex
applied retroactively. On petition for panel rehearing,
however, the court decided to certify the retroactivity
question to the California Supreme Court. The court
therefore issued an order withdrawing its prior opinion.

The court concluded that it was prudent to certify the
question of Dynamex’s retroactivity to the California
Supreme Court. The court did so for two reasons.
First, in its now-withdrawn opinion, the court rejected
Jan-Pro’s argument that the doctrines of res judicata and
law of the case barred plaintiffs from contending that
they were employees under the ABC test.

Second, in resolving the parties’ competing con-
tentions, the court’s task, as a federal court sitting in
diversity, was ‘‘to approximate state law as closely as
possible in order to make sure that the vindication of
the state right is without discrimination because of the
federal forum.’’ Therefore, the case was remanded for
the district court to consider the case on the merits in
light of Dynamex.

Accordingly, the Ninth Circuit submitted the question
for certification.

References. See, e.g., Wilcox, California Employment
Law, § 1.04, Requirement of Employment Relationship
(Matthew Bender).

WHISTLEBLOWER

Hawkins v. City of L.A., Nos. B279719, B282416, 2019
Cal. App. LEXIS 924 (September 9, 2019)

On September 9, 2019, a California appellate court
held that sufficient evidence supported a jury’s verdict
finding whistleblower retaliation under Lab. Code,
§ 1102.5(b) because hearing examiners engaged in
protected activity when they complained that a manager
had pressured them to change decisions on city parking
citations, they were terminated soon afterward, and the
jury reasonably could have concluded that the city’s prof-
fered reasons were pretextual in light of evidence that any
misconduct by the hearing examiners was minimal and
that the manager repeatedly had told them and other
hearing examiners to change decisions.

The City of Los Angeles (the ‘‘city’’) fired Todd Hawkins
(‘‘Hawkins’’) and Hyung Kim (‘‘Kim’’) (collectively
‘‘plaintiffs’’) from their jobs as hearing examiners at the
Department of Transportation (‘‘DOT’’). Claiming they
were fired for whistleblowing on the city’s practice
of pressuring hearing examiners to change decisions,
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plaintiffs sued the city for violations of the Tom Bane
Civil Rights Act and for whistleblower retaliation. After
a jury found for Hawkins and Kim on those causes of
action, the trial court assessed a penalty under the Labor
Code Private Attorneys General Act of 2004 (‘‘PAGA’’).
and awarded them attorneys’’ fees. The city appealed
before the California appellate court contending that
the judgments must be reversed for insufficient evidence
and instructional error. They also contended that the
awards of civil penalties and attorneys’ fees must be
reversed.

The court rejected these contentions and affirm
the judgments and orders. The court held that plaintiffs
had established a prima facie case of retaliation. The
city established legitimate, nonretaliatory reasons for
firing plaintiffs and held that there was evidence to
support the jury’s finding that the city’s proffered
reasons for firing plaintiffs were pretextual. The court
stated that there was evidence plaintiffs were not fired
because of how they conducted hearings or for behavioral
problems. Rather, a jury could have reasonably inferred
that the city was punishing plaintiffs for their prior
complaints. The court rejected the city’s contention that
the penalty award must be reversed based on plaintiffs’
failure to comply with prefiling notice requirements, and
held that attorneys’ fees were appropriately awarded
under Code Civ. Proc. § 1021.5. Finally, the court held
that it need not reach the Bane Act issues.

Accordingly, the appellate court affirmed the trial
court’s judgment.

References. See, e.g., Wilcox, California Employment
Law, § 60.03, Statutory Prohibitions and Limitations on
Employer’s Right to Terminate or Discipline Employees
(Matthew Bender).

WORKERS’ COMPENSATION

Skelton v. Workers’ Comp. Appeals Bd., No. H046249,
2019 Cal. App. LEXIS 874 (September 5, 2019)

On September 5, 2019, the California appellate court
held that Petitioner was not entitled to temporary
disability indemnity (TDI) for wage loss arising from
her time off from work to attend appointments for
medical treatment. The employer’s obligation to pay
temporary disability benefits was tied to petitioner’s
actual incapacity to perform the tasks usually encoun-
tered in her employment and the wage loss resulting
therefrom. Petitioner took time off from work because
she could not schedule medical treatment during
nonwork hours. Neither petitioner’s time off from work
nor her wage loss was due to an incapacity to work.
Rather, these circumstances were due to scheduling

issues and her employer’s leave policy. Because peti-
tioner’s injuries did not render her incapable of
working during the time she took off from work and
suffered wage loss, she was not entitled to TDI for that
time off or wage loss.

Renee Skelton (‘‘Skeleton’’) petitioned for review of a
determination by Workers’ Compensation Appeals
Board (‘‘WCAB’’ or the ‘‘board’’) that she was not
entitled to receive temporary disability indemnity
(‘‘TDI’’) for time lost from work to attend appointments
for medical treatment following her return to work.

The California appellate court determined that Skelton
was not entitled to TDI for wage loss arising from
her time off from work to attend appointments for
medical treatment. The court stated that the Department
of Motor Vehicles’s (DMV’s) ‘‘obligation to pay
temporary disability benefits is tied to [Skelton’s]
‘actual incapacity to perform the tasks usually encoun-
tered in [her] employment and the wage loss resulting
therefrom.’’’ The court stated that once Skelton recov-
ered sufficiently to return to work full time, she was no
longer entitled to TDI. In the instant case, Skelton
admitted that she returned to work full time after her
injuries. She subsequently took time off from work
because she could not schedule medical treatment
during nonwork hours. She apparently began to suffer
wage loss after using all her sick and vacation time.
Neither Skelton’s time off from work nor her wage loss
was due to an incapacity to work. Rather, these circum-
stances were due to scheduling issues and her employer’s
leave policy. The court stated that because Skelton’s
injuries did not render her incapable of working during
the time she took off from work and suffered wage loss,
Skelton was not entitled to TDI for that time off or wage
loss. Skelton contended that once an employee exhausts
sick and vacation time, ‘‘the burden must shift back to the
employer to pay [temporary partial disability benefits]
for medical treatment . . . so that both parties share the
burden.’’ Skelton failed to provide persuasive argument
or legal authority as to why she was entitled to TDI after
exhausting her sick and vacation time in this case.

Accordingly, the appellate court affirmed the trial
court’s judgment.

References. See, e.g., Wilcox, California Employment
Law, § 41.51, Accommodation of Disabilities (Matthew
Bender).

WRONGFUL DISCHARGE

Williams v. Sacramento River Cats Baseball Club,
LLC, No. C086487, 2019 Cal. App. LEXIS 916
(September 24, 2019)

CA Labor & Employment Bulletin 342 November 2019



On September 24, 2019, the California appellate court
held that while failing to hire a prospective employee
based on race violates public policy, specifically the
California Government Code as well as the California
Constitution, however, that prospective employee’s
remedies are grounded in the California Fair Employ-
ment and Housing Act.

Wilfert Williams (‘‘Williams’’) sued Sacramento River
Cats Baseball Club, LLC (‘‘Sacramento’’) in a common
law tort action for failing to hire him due to his race. His
complaint also alleged discrimination under the Unruh
Civil Rights Act and the Ralph Civil Rights Act of 1976
and that engaged in unfair business practices under Bus.
& Prof. Code § 17200. The trial court dismissed
Williams’ complaint after sustaining Sacramento’s
demurrer. Williams stipulated the dismissal be entered
without leave to amend.

Sacramento asserted as a threshold matter that Williams
lacked standing in this appeal given his stipulation in
the trial court was tantamount to a nonappealable
consent judgment and the appellate court stated that
in any event, his causes of action failed on the merits.
The court rejected Sacramento’s contention that
Williams lacked standing to appeal but agreed that the
trial court properly dismissed plaintiff’s causes of
action for discrimination under the Unruh Civil Rights
Act and the Ralph Civil Rights Act of 1976 and for
unfair business practices.

The court addressed Williams’ common law failure
to hire claim. Central to that claim is the applicability
of Tameny v. Atlantic Richfield Co.3 While the court
agreed with the parties that failing to hire a prospective
employee based on race violates public policy, specifi-
cally the Government Code as well as California
Constitution, that prospective employee’s remedies
are grounded in the California Fair Employment and
Housing Act. The court noted that Tameny on the
other hand required ‘‘the prior existence of an employ-
ment relationship’’ between the parties upon which to
predicate a tort duty of care. The court stated that
because Sacramento did not owe Williams any duty,
Williams could not bring a failure to hire claim
against Sacramento in a common law tort action and
must instead proceed under the Act.

Accordingly, the court affirmed the trial court’s judg-
ment of dismissal.

References. See, e.g., Wilcox, California Employment
Law, § 60.04, Violation of Public Policy (Matthew
Bender).

UNPAID WAGES

ZB, N.A. v. Superior Court, No. S246711, 2019 Cal.
LEXIS 6629 (September 12, 2019)

On September 12, 2019, the California Supreme Court
held that an amount of underpaid wages that an
employee sought to recover under Lab. Code § 558(a),
was not included within the civil penalties recoverable by
employees under Lab. Code § 2699(a), because it was in
the nature of compensatory relief and not a civil penalty,
and thus the employee could not recover that amount by
means of a Private Attorneys General Act of 2004
(‘‘PAGA’’) action; Because § 558 had no private right
of action and a PAGA claim was not available to recover
unpaid wages, the employee lacked a cause of action
that could be compelled to arbitration, and the
employer’s motion to compel arbitration therefore had
to be denied even though the case law prohibiting
employers from requiring waiver of representative
PAGA claims did not apply to a claim for unpaid
wages improperly asserted in a PAGA action.

Under the Labor Code Private Attorneys General Act of
2004 (‘‘PAGA’’) an employee may seek civil penalties
for Labor Code violations committed against her and
other aggrieved employees by bringing—on behalf of the
state—a representative action against her employer [Lab.
Code § 2699(a)]. In Iskanian v. CLS Transportation Los
Angeles, LLC (2014),4 the Court held that a court may
not enforce an employee’s alleged predispute waiver of
the right to bring a PAGA claim in any forum. The Court
also found that where such a waiver appears in an
employee’s arbitration agreement, the Federal Arbitra-
tion Act (‘‘FAA’’) does not preempt this state law rule.

This case concerned a PAGA action seeking civil penal-
ties under Lab. Code § 558. Brought by real party in
interest Kalethia Lawson, the action named as defen-
dants Lawson’s employer, ZB, N.A.—with whom
she agreed to arbitrate all employment claims and
forgo class arbitration—and its parent company, Zions
Bancorporation (collectively, ‘‘ZB’’). Before the enact-
ment of the PAGA, Lab. Code § 558 gave the Labor
Commissioner authority to issue overtime violation
citations for ‘‘a civil penalty as follows: (1) For any
initial violation, fifty dollars ($50) for each underpaid
employee for each pay period for which the employee

3 27 Cal.3d 167, 164 Cal. Rptr. 839, 610 P.2d 1330 (1980)
(Tameny).

4 59 Cal.4th 348, 173 Cal. Rptr. 3d 289, 327 P.3d 129
(Iskanian).
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was underpaid in addition to an amount sufficient to
recover underpaid wages. (2) For each subsequent
violation, one hundred dollars ($100) for each under-
paid employee for each pay period for which the
employee was underpaid in addition to an amount
sufficient to recover underpaid wages’’ [Lab. Code
§ 558 (a), italics added by the court]. The Court
granted review to decide whether Iskanian controlled,
and the FAA had no preemptive force, where an
aggrieved employee sought the ‘‘amount sufficient to
recover underpaid wages’’ in a PAGA action.

But to resolve this case the Court had to answer a more
fundamental question: whether a plaintiff may seek that
amount in a PAGA action at all. The Court of Appeal
thought so. It concluded that Lab. Code § 558’s civil
penalty encompassed the amount for unpaid wages,
and Lawson’s claim for unpaid wages could not be
compelled to arbitration under Iskanian. It accordingly
ordered the trial court below to deny ZB’s motion to
arbitrate that portion of her claim.

The Court concluded that the civil penalties a plaintiff
could seek under Lab. Code § 558 through the PAGA

did not include the ‘‘amount sufficient to recover under-
paid wages.’’ The Court stated that although Lab. Code
§ 558 authorizes the Labor Commissioner to recover
such an amount, this amount—understood in context—
was not a civil penalty that a private citizen has authority
to collect through the PAGA. ZB’s motion concerned
solely that impermissible request for relief. Because the
amount for unpaid wages was not recoverable under
the PAGA, and Lab. Code § 558 does not otherwise
permit a private right of action, the trial court should
have denied the motion. The Court affirmed the Court
of Appeal’s decision on that ground. The Court stated
that on remand, the trial court may consider striking the
unpaid wages allegations from Lawson’s complaint,
permitting her to amend the complaint, and other
measures.

Accordingly, the Court affirmed the court of appeal’s
judgment and remanded the matter.

References. See, e.g., Wilcox, California Employment
Law, § 5.40, Civil Action by Employee or Former
Employee to Recover Wages and Penalties (Matthew
Bender).
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CALENDAR OF EVENTS

2019

Nov. 14 CLA Labor and Employment Law
Section: Mediation Conference

Latham & Watkins LLP
355 South Grand Avenue, Suite 100
Los Angeles, CA 90071

Nov. 14 CLA Webinar: AB 5 & the Unintended
Employee: The Future of Worker
Categorization, Risks and Litigation
Exposure

12:00 PM – 1:00 PM

Dec. 5-6 NELI: Employment Law Conference Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000

Dec. 17 NELI: Ethics in Employment Law
Webinar

10:00 AM – 12:00 PM

2020

Mar. 1-4 NELI: Employment Law Briefing Renaissance Indian Wells
44400 Indian Wells Lane
Indian Wells, CA 92210
(760) 733-4444

Mar. 22-25 NELI: Employment Law Briefing Hilton Santa Barbara Beachfront
Resort
633 East Cabrillo Boulevard
Santa Barbara, CA 93103
(805) 564-4333

Mar. 24-27 NELI: Employment Law Briefing Hotel del Coronado
1500 Orange Avenue
Coronado, CA 92118
(619) 435-6611

Apr. 2-3 ADA & FMLA Compliance Update Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000

July 10 NELI: California Employment Law
Update

Catamaran Resort
3999 Mission Boulevard
San Diego, CA 92109
(858) 488-1081
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July 11-12 NELI: Employment Law Update Catamaran Resort
3999 Mission Boulevard
San Diego, CA 92109
(858) 488-1081

Aug. 20-21 NELI: Public Sector EEO and
Employment Law Update

Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000

Sept. 14-15 California Lawyers Association (CLA)
3rd Annual Meeting

Sheraton San Diego Hotel &
Marina
(415) 795-7029
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