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GSA's New Plan May Mean 'Parallel Contracting Universes' 

By Daniel Wilson 

Law360 (August 7, 2019, 8:22 PM EDT) -- The U.S. General Services Administration’s pending plan to 
allow commercial off-the-shelf purchases through an e-commerce portal effectively undermines another 
effort to streamline its biggest acquisition program, to the point experts say the latter program may be 
in jeopardy. 
 
Although federal contractors have largely welcomed the GSA’s pending consolidation of its Federal 
Supply Schedule contracts from 24 separate contracts into one broad contract, its push to establish an 
even more streamlined e-commerce portal cuts heavily into the Schedules' reason to exist — providing 
an easy way for federal agencies to buy commercial products, experts said. 
 
“You’re creating parallel contracting universes,” Roger Waldron, president of contracting industry group 
the Coalition for Government Procurement and former acting deputy chief acquisition officer at the 
GSA, said. “Under one of those universes” — the Schedules — “the Trade Agreements Act is applicable, 
the Buy American Act, cyber requirements, things like that … [and] it costs a lot of money to comply.” 
 
The Federal Supply Schedules provide a relatively streamlined way for federal agencies to purchase 
millions of commonly used commercial items and services and take advantage of volume buying power. 
According to the GSA, they are the most used contracting vehicle across the entire federal government, 
accounting for about $31 billion in sales each year. 
 
And the GSA is looking to make that program even more streamlined, with the pending consolidation of 
those two dozen contracts into one single schedule, standardizing requirements and pricing. 
 
While there will inevitably be some teething problems during the consolidation, especially for 
contractors who currently provide products and services under separate contracts, the move to one 
overarching schedule is, in isolation, beneficial for contractors and agencies alike, attorneys said. For 
example, it will cut down on paperwork and tracking requirements and give contractors a single, 
consistent point of contact. 
 
“The feedback I’m getting, and my read on all this, is the schedule consolidation is great; long overdue. I 
wish they had started this years earlier,” Blank Rome LLP attorney Merle DeLancey said. 
 
But the GSA’s upcoming five-year pilot program for the so-called Section 846 e-marketplace could 
nonetheless make the schedule consolidation like “rearranging deckchairs on the Titanic,” according to 
DeLancey, whose practice includes both schedule and commercial item contracting. 
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“It’s so opposite, antithetical to the Schedules,” DeLancey said. “Whatever e-marketplace provider there 
is, I presume it’s going to be easier and faster to add products to that than it will be a GSA schedule. I’ve 
got to think this is slowly going to kill the Schedules.” 
 
The e-commerce pilot, mandated by the 2018 National Defense Authorization Act, will allow federal 
agencies to easily purchase commercial off-the-shelf, or COTS, items from an “Amazon-like” 
marketplace, up to the federal micro-purchase limit, currently $10,000. 
 
The use of the micro-purchase threshold means “virtually no restrictions” will apply to purchases made 
through the portal, according to Marcia Madsen, chair of Mayer Brown LLP’s government contracts 
practice. 
 
“Even if you simplify the mechanics of the Schedules ... the Schedules still have compliance obligations 
that this e-marketplace won’t have,” she said. 
 
Although it’s not clear exactly how many purchases currently made using the Schedules will instead be 
made through the pilot portal, the GSA itself has suggested that the “addressable market” for the pilot 
will be at least $6 billion per year. 
 
Waldron noted, however, that the annual sales of COTS items through the Schedules may be closer to 
$10 billion, and that it is not just the Schedules that may be undercut by the new portal, but other 
government-wide contracts as well. 
 
Another factor that could accelerate a shift away from the Schedules is if Congress adopts the GSA’s 
request to raise the micro-purchase threshold to $25,000 for the purposes of the portal pilot, according 
to both Madsen and DeLancey. 
 
“As that threshold creeps up, it does put pressure on the Schedules, because those purchases don’t 
have the same supply chain protections, they don’t have the Price Reduction Clause, they don’t have the 
[Trade Agreements Act] protections,” Madsen said. 
 
The Price Reduction Clause, in a nutshell, requires schedule contractors to ensure the prices they offer 
to the government are no higher than the best price they give to another customer; the Trade 
Agreements Act gives the same federal contracting preference to countries who have a trade agreement 
with the U.S. as domestic providers receive under the Buy American Act, while restricting other foreign 
purchases. 
 
An important open question that needs to be addressed is whether lawmakers or the GSA fully knew, or 
intended, that the e-commerce portal system would allow billions of dollars in annual sales without 
those statutory requirements, experts said. 
 
“I think there’s a big policy issue there; I don’t know if Congress is attuned to this yet,” Madsen said. 
 
That question is especially relevant under the Trump administration, experts noted, given its strong 
push for compliance with the Buy American Act, Trade Agreements Act and other similar laws and rules. 
 
“What is GSA saying about those things when it’s creating this program that could account for billions 
and billions of dollars of transactions where those things don’t apply?" Waldron said. "I don’t think 



 

 

that’s the intent here … [but] GSA really needs to make a statement about the relevance of, in 
particular, the TAA and BAA. It seems kind of contradictory to the current administration’s approach.” 
 
--Editing by Philip Shea and Emily Kokoll. 
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