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CHANGE IN DEFINITION OF ACCREDITED INVESTOR & QIB

• In August, the SEC adopted amendments to the definition of “accredited investor” and the definition of 
“qualified institutional buyer” (QIB) 

• Amendments expand the types of individuals and entities that will qualify as such

• Accredited investor changes include:

• New categories of natural persons: certain licensed persons (Series 7, 62, 82) regardless of income/net worth; 
knowledgeable employees of funds for private placements by such funds; and spousal equivalents counted for 
purposes of income/net worth tests and knowledgeable employee test (for joint purchases)

• New entities including, among others:
• SEC- and state-registered investment advisers
• LLCs or similar entity types that have total assets in excess of $5 million and were not formed with the express 

purpose of acquiring the offered securities
• An entity that does not otherwise qualify as an accredited investor and that meets the $5 million investments 

owned test under the 1940 Act rules
• A family office with at least $5 million in AUM and its family clients

• QIB definition was amended largely to add the new entity types that were added as institutional accredited 
investors to the extent that these meet the $100 million in securities owned and invested threshold test in 
Rule 144A
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CHANGE IN DEFINITION OF ACCREDITED INVESTOR & QIB

These changes are particularly important for structured products issuers, such as 
national banks.  

• OCC Part 16.6 provides an exemption from registration with the OCC for offerings 
of non-convertible debt, limits sales to accredited investors and in $250,000 
minimum denominations.

• Offerings under Part 16.6 tend to be aimed solely at institutional accredited investors rather 
than accredited investors who are natural persons.  These offerings may now include 
additional categories of potential offerees.
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CHANGE IN DEFINITION OF ACCREDITED INVESTOR & QIB

• Because Part 16.6 is so limited in its scope of offerees, national banks may also offer and 
sell securities under Part 16.7, which provides an exemption from OCC registration for 
offerings conducted in reliance on Regulation D under the Securities Act, with no 
minimum denomination requirement.  These offerings also tend to be directed to 
institutional accredited investors, but may include some accredited investors who are 
natural persons.  

• In either case, the pool of potential investors has been expanded.

• Changes become effective December 8, 2020.

5

continued



6

THE PROBLEM WITH LIBOR
• No longer a robust, transactions-based interest rate

• It is expected that LIBOR will cease permanently at the end of 2021

• What does this mean for existing (legacy) LIBOR floating rate notes and preferred stock?

• Lots of LIBOR securities with fallbacks based on the 2006 ISDA Definitions;

• These fallbacks were not intended to deal with a permanent LIBOR cessation;

• Designed to cover a brief, perhaps even one day, unavailability of LIBOR;

• Result: Floating rate security will become a fixed rate security after LIBOR ceases.

• Issuer responses:

• “Discretionary replacement” option

• ARRC recommended hardwired fallbacks when LIBOR ceases to the secured overnight financing rate (SOFR)

• But: You really should not be issuing USD LIBOR-linked securities at this point.
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ARRC RECOMMENDED FALLBACK LANGUAGE FOR LIBOR FRNs

• Three “Benchmark Transition Events” (compared to four for securitizations)
• Two Permanent Cessation Triggers – based on public statements/publications

• One Pre-cessation Trigger – benchmark is no longer representative

• Five Step Replacement Rate Waterfall (in each case, plus adjustment):
• Term SOFR → Compounded SOFR → The rate recommended by a relevant governmental 

authority → ISDA Fallback Rate → Issuer/Designee selected rate

• Waterfall may not be used if both shorter and longer tenors are available

• Spread Adjustment Alternatives: (i) ARRC-Selected Adjustment ; (ii) ISDA 
Fallback Adjustment; and (iii) Issuer/Designee-Selected Adjustment

• Allows for conforming changes
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WHERE IS TERM SOFR?
• ARRC Request for Proposals for the Publication of Forward-Looking SOFR Term 

Rates
• Seeking an administrator to publish Term SOFR

• If there is sufficient liquidity in SOFR derivatives markets, aiming for Term SOFR to be 
published in the first half of 2021

• RFP not a guarantee that Term SOFR will actually be published

• This moves up the timetable a bit, previously it was thought that Term SOFR would not be 
available when LIBOR ceases at the end of 2021
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WHAT ARE THE REGULATORS SAYING?
• June 3, 2019: Randal K. Quarles, Vice Chair for Supervision, Board of Governors 

of the Federal Reserve System:

• Bank issuers should be transitioning LIBOR products to add the ARRC fallbacks for USD LIBOR;

• There are still operational and economic risks, even with the ARRC fallbacks;

• LIBOR issuances by financial institutions will be questioned in hindsight; and

• Easier path is to just stop using LIBOR.

• September 27, 2019 Letter from the Federal Housing Finance Agency to Federal 
Home Loan Banks:

• All Federal Home Loan Banks should, by March 31, 2020, no longer enter into 
new financial assets, liabilities and derivatives that reference LIBOR and mature 
after December 31, 2020, for all product types except investments.
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WHAT ARE THE REGULATORS SAYING?
• December 9, 2019 Office of the Comptroller of the Currency Semiannual Risk Report:

• LIBOR cessation may increase operational and other risks to the banking industry;

• Moving to a new rate poses compliance and reputational risks;

• Banks should seek to minimize expected pricing issues with observable, objective rules that are determined prior to the LIBOR
cessation; and

• Examiners will evaluate whether banks have begun to assess their LIBOR exposure, determine potential effects and develop risk
management policies.

• December 23, 2019 NY State Department of Financial Services Industry Letter to Regulated Financial 
Institutions:

• Notes outstanding LIBOR floating rate notes, which may convert to fixed rate debt instruments;

• Regulated institutions must respond to the NYDFS, describing their LIBOR cessation and transition plans.

• July 1, 2020 FFIEC Statement on Managing the LIBOR Transition and Guidance for Banks:

• Risks from LIBOR instruments;

• Insufficient fallback language.
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ARRC’S RECOMMENDED BEST PRACTICES FOR FRNs
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Product
Hardwired 

Fallback
Incorporated by
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Readiness by
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Identification of expected 
fallback rates by

FRNs June 30, 2020 June 30, 2020 December 31, 2020 6 months prior to reset 
after LIBOR’s end 
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ARRC GUIDANCE ON SOFR FRNs
• The ARRC published three model term sheets for Compounded SOFR FRNs, 

each dealing with the lack of notice of the interest amount at the end of an 
interest period in a different way:

• Lookback: The daily SOFR rate for each day in the interest period will be the daily 
SOFR rate for a certain number of US government securities business days before 
the date of determination;

• For example, if the interest payment date was Friday, with interest accruing through 
Thursday, and a five US government securities business day lookback was in effect, the 
last daily SOFR rate used for the determination of the compounded SOFR rate for the 
interest period would have occurred on the Thursday the week prior. Consequently, on 
the Friday interest payment date, the issuer, paying agent and the holders would have 
had a week’s advance notice of the payment to be made on the Friday interest payment 
date.
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ARRC GUIDANCE ON SOFR FRNs
• Observation period shift: The interest period is shifted back a certain number of US 

government securities business days prior to the relevant interest payment date.  

• For example, if the interest payment date were to be on a Friday, the relevant interest period 
would be from and including the Wednesday prior to the previous interest payment date to but 
excluding the Wednesday prior to the relevant interest payment date. With a two US 
government securities business day shift, this allows two business days’ notice of the interest 
payment.

• Payment delay: This approach simply delays payment for two business days after the 
interest payment date, except at maturity or early redemption.  

• The interest periods run from and including an interest payment date to but excluding the 
following interest payment date. Consequently, if an interest period ends on a Friday, holders 
will be paid their interest on the following Tuesday. For the final interest period prior to 
maturity or early redemption, a “rate cut-off date” or “lockout” is used, so that the daily SOFR 
rate in effect a certain number of US government securities business days prior to the maturity 
or redemption date applies to but excluding the maturity or redemption date, as applicable.
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ARRC SOFR INDEX TERM SHEET
The ARRC published an additional model term sheet for SOFR FRNs, this time 
using the SOFR Index.

• The SOFR Index measures SOFR, compounded since April 2, 2018, the first date 
of publication of SOFR.

• Compounding is built into the SOFR Index, no need to run a compounding formula

• The interest rate would be calculated by comparing the SOFR Index levels at the 
start and end dates of the interest period.

• Floor the rate at zero

• The sample term sheet uses “observation period shift,” as discussed in the 
previous slide.

• The SOFR Index is published on its value date.
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SOFR AVERAGES
• The Federal Reserve Bank of New York publishes 30-, 90- and 180-day 

compounded average SOFR values. Each published average incorporates all 
the SOFR values starting exactly 30-, 90- and 180-calendar days before the 
publication date, regardless of whether or not that date is a weekend or 
holiday, and extends through the SOFR published that day.

• These averages are published on their value date.
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WHAT ABOUT CMS?
The floating rate leg of CMS relies on LIBOR.

• If you issue a CMS rate note today, you should include a risk factor to the effect that the floating 
rate leg, which is currently based on 3M USD LIBOR, will cease and become a SOFR rate with an 
adjustment spread. The issuer cannot predict the effect on the rate of this change.

• Currently, there is no discussion of a CMS cessation, as there is with LIBOR. ICE doesn’t indicate 
on its website that the ICE Swap Rate will cease when LIBOR ceases.

• We have not seen a uniform approach on fallbacks in the event that the CMS rate ceases. The 
ISDA Protocol and fallbacks will address the swap rate, so any CMS rate notes should reference 
that in order to avoid having to undertake an exchange offer or consent solicitation as to CMS 
notes issued on a go-forward basis.

• Consider including an “industry accepted replacement rate” standard for a fallback if there is a 
permanent CMS cessation in the future.

• EU Member issuers may want to follow the EU Benchmark Fallback Provisions typical in EMTN 
programs.

16



17

LEGACY LIBOR FLOATING RATE NOTES – WHAT TO DO?

• There are a number of potential solutions, none perfect. If there are potential plaintiffs that can show 
damages due to their LIBOR FRNs defaulting into fixed rate notes for the remaining term to maturity at the 
last LIBOR fixing, issuers may consider the following.

• Exchange offer:

• This would entail making an offer to holders of the outstanding FRNs to exchange their FRNs for new FRNs of equal principal amount 
with the same terms as the outstanding FRNs except for the interest rate. Unless there were 100% participation in the exchange 
offers by each series of FRNs, the end result could be twice as many CUSIPs as are now existing;

• Typically, an issuer would rely on a private exchange offer (effected to QIBs and institutional accredited 
investors in reliance on Section 4(a)(2)) or an exempt exchange offer (effected in reliance on Section 3(a)(9));

• More possibilities – an issuer could combine series, maybe offer to the existing holders the chance to 
exchange into a single series of FRNs;

• The percentage of holders who would participate is unknown; however, in advance of undertaking any 
significant expense, the issuer could identify the large holders. An issuer might consider approaching large 
holders that are QIBs before launching a full exchange offer and engaging the QIBs in order to understand 
their willingness to convert and possibly lock them up so the issuer could announce their agreement to 
exchange in advance.
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LEGACY LIBOR FLOATING RATE NOTES – WHAT TO DO?

• Consent solicitation (if possible):

• Might only get 51% approval, and, as a result, the issuer may still have a large group of holders left in 
the existing FRNs;

• For each FRN, as with an exchange offer, the issuer would expect to have two CUSIPs for each series 
outstanding.

• A better approach might be to issue new SOFR FRNs and use the proceeds to undertake 
a cash tender offer for all of the outstanding LIBOR FRNs.

• Or, an issuer could announce that from time to time that it will consider open market 
privately negotiated repurchases of its FRNs. There would be no specific time period and 
no specific “offer to purchase” at a set price. Every repurchase would be a one off 
purchase, not conditioned on any other purchase. This would provide a signal to the 
market regarding the issuer’s intention to buy back any FRNs.
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CONSENT SOLICITATIONS - ARE THEY POSSIBLE?

• Standard supplemental indenture provision for an outstanding debt security:

• “provided, however, that no such supplemental indenture shall, without the consent of the Holder of each Outstanding 
Security affected thereby, … change the Stated Maturity of the principal of, or any instalment of principal of or interest on, 
any Security, or reduce the principal amount thereof or the rate of interest thereon ….”

• Interplay with Section 316(b) of the Trust Indenture Act of 1939:

• “(b) Notwithstanding any other provision of the indenture to be qualified, the right of any holder of any indenture security 
to receive payment of the principal of and interest on such indenture security, on or after the respective due dates 
expressed in such indenture security, or to institute suit for the enforcement of any such payment on or after such 
respective dates, shall not be impaired or affected without the consent of such holder ….”

• There are no cases on point that discuss Section 316(b) of the TIA in the context of a consent 
solicitation to amend an interest rate calculation.

• Does Section 316(b) of the TIA require all holders to consent to a change in interest rate, or would 
it allow holders who consent move into a new CUSIP, keeping all other terms of the debt security 
the same, and holders who did not consent to remain in the same CUSIP?

• How do we get to a clean opinion to the trustee?
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THE NYS LEGISLATIVE SOLUTION
A potential solution for NY law governed LIBOR contracts.

• Timing of passage by the NYS legislature is unknown

• Vulnerable to a challenge for being in violation of Section 316(b) of the Trust 
Indenture Act

• In summary, the NYS Proposal would automatically replace USD LIBOR in a 
typical legacy LIBOR FRN with SOFR. Under Sections 100(1) and (2) of the NYS 
Proposal, on the “LIBOR Replacement Date,” the fallback provisions in the 
legacy LIBOR FRNs would automatically trigger a replacement of USD LIBOR 
with SOFR, and the polling provisions in the legacy LIBOR FRNs would be 
disregarded.

20



21

THE NYS LEGISLATIVE SOLUTION
• Potential TIA Section 316(b) conflict:

• A legacy LIBOR FRN holder claims that it has suffered damages because the last USD LIBOR 
fixing was higher than the replacement SOFR rate, even with a spread adjustment.

• In other words, the holder would prefer to keep the interest rate at the last USD LIBOR fixing, even 
though the legacy LIBOR FRN would now be a fixed rate note.  

• The holder would argue that he or she understood the terms of the legacy LIBOR FRN, including 
that if USD LIBOR was no longer available, the legacy LIBOR FRN would, in effect, become a fixed 
rate note, with the interest rate staying at the last USD LIBOR fixing.  

• The aggrieved holder would claim that the change in the interest rate made by the NYS 
Proposal was an impermissible “impairment” under the TIA to the holder’s right to 
receive interest, or that that right was impermissibly affected, without the holder’s 
consent.

• If invalidated, a judge might only invalidate it with respect to registered notes;

• May still be an answer for Rule 144A/3(a)(2) LIBOR FRNs.
21
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THE (MAIN) TAX CONCERN – POTENTIAL DEEMED EXCHANGE

• Does the change to an instrument’s floating rate result in a “significant modification” 
under applicable Treasury Regulations?

• Concern exists for actual replacement of an IBOR pursuant to fallback provisions and the 
addition of IBOR fallbacks to an existing instrument

• If there is a “significant modification,” potential deemed exchange with the 
possibility for US holders to recognize gain or loss

• Gain or loss equal to difference between issue price of the “new notes” and holder’s adjusted 
tax basis

• Issue price may be principal amount or FMV, depending on whether notes are treated as 
traded on an established market

• Potential for OID

• Potential for cancellation of indebtedness income to issuer

• Similar concern for non-debt instruments 22
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PROPOSED REGULATIONS RELEASED IN OCT. 2019

• Proposed Treasury Regulations address three situations:

• replacing an IBOR rate with a “qualified rate”

• providing for a fallback for an IBOR rate to a “qualified rate”

• substituting a “qualified rate” in place of a rate referencing an IBOR rate as a fallback 
to another rate  

• If those modifications meet the requirements of the proposed regulations, 
then those modifications (and certain associated alterations and 
modifications) are not treated as “modifications” under applicable tax 
regulations (and therefore not “significant modifications”)
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“QUALIFIED RATE”
• Two requirements:

• Rate must be one of the enumerated qualifying rates

• FMV of the instrument after the modification or alteration must be “substantially 
equivalent” to the fair market value of the instrument before the modification or 
alteration

• List is broad, including:

• SOFR based rates, SONIA based rates, among certain other similar rates

• Any alternative, substitute, or successor rate selected, endorsed or recommended by the central bank, 
reserve bank, or monetary authority or similar institution (including any committee or working group 
thereof)

• Any “qualified floating rate,” as defined in Treasury Regulation § 1.1275-5(b)

• Any rate determined by reference to the above rates

• Other rates the IRS may identify
24
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SUBSTANTIALLY EQUIVALENT FMV
• In general, the fair market value of the instrument after the modification or alteration must be 

substantially equivalent to the fair market value of the instrument before the modification or 
alteration

• Parties can use any reasonable, consistently applied valuation method and must take into account 
the value of any one-time payment made in connection with the modification or alteration

• The proposed regulations include two safe harbors:

1. Historic average safe harbor

2. Arm’s length safe harbor

• Historic average safe harbor

• historic average of the relevant IBOR rate does not differ by more than 25 basis points from the historic average of 
the replacement rate, taking into account any spread or other adjustment to the rate, and adjusted to take into 
account any one-time payment that is made in connection with the alteration or modification

• Concern: How can we know today whether when an IBOR is replaced, the test will be met?
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SUBSTANTIALLY EQUIVALENT FMV
• Arm’s length safe harbor

• Parties to the instrument are not related, and

• The parties determine, based on bona fide arm’s length negotiations between them, 
that the FMV of the instrument after the modification or alteration is substantially 
equivalent to the FMV of the instrument before the change

• Concern: How do the parties substantiate their “determination” of the substantially 
equivalent FMV?
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FEEDBACK TO THE IRS (AND IRS RESPONSE?)

• Multiple comment letters were sent to the IRS, including from:

• Structured Finance Association

• ARRC

• New York State Bar Association

• Nation Association of Bond Lawyers

• Mortgage Bankers Association

• Institute of International Bankers (and more)
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REV. PROC. 2020-44

• Released on October 9, 2020

• Separate from the proposed regulations

• Provides retroactive, but limited, relief for amending specific types of legacy 
contracts to add fallback mechanics for LIBOR or other IBORs to include ARRC 
fallbacks or ISDA fallbacks

• Added fallbacks must generally strictly follow ARRC recommendation or ISDA 
language

• Certain deviations permitted, including those “to add, to revise, or to remove 
technical, administrative, or operational terms, provided that the addition, revision, 
or removal is reasonably necessary to adopt or to implement the ARRC fallback or 
the ISDA fallback”

• E.g., changes to interest period, the timing and frequency of determining rates, and the 
timing and frequency of making payments of interest
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