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ISDA IBOR FALLBACKS
• Issue: In the current 2006 Interest Rates Definitions, USD-LIBOR-BBA fallbacks 

run out if ‘reference banks’ do not provide quotes for inter-bank borrowing

• Solution: Update the definitions to fall back to adjusted risk-free rates (e.g. 
compounded-in-arrears SOFR plus a static spread adjustment) following an 
index cessation event 

• Index cessation events: permanent cessation; non-representativeness finding 
by FCA

• Spread adjustment: five-year historical median; fixed upon announcement of 
the index cessation event (which could be prospective), but fallbacks kick in 
on the actual cessation or non-representativeness 
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IMPLEMENTING THE ISDA FALLBACKS
• Bloomberg is currently calculating (and publishing) running indicative spread 

adjustments, showing what the adjustment would be if the calculation date 
were the date on which the static spread becomes fixed

• ISDA has announced the forthcoming launch on October 23, 2020 of —

• an IBOR Fallbacks Supplement to the 2006 ISDA Definitions, for contracts that 
incorporate the 2006 ISDA Definitions and are entered into on or after the effective date 
of the Supplement; and 

• an IBOR Fallbacks Protocol to enable market participants to incorporate the 
supplement‘s fallbacks into legacy (i.e., pre-effective date) documents covered by the 
Protocol, including certain non-ISDA documents.

• The Supplement and the amendments made by the Protocol will take effect on 
January 25, 2021
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IMPLEMENTING THE ISDA FALLBACKS
• ISDA will also publish bilateral templates to allow parties to —

• Bilaterally adopt Protocol amendments for existing documents

• Exclude existing documents from being amended by the Protocol

• Disapply the pre-cessation triggers that are hard-wired in the Protocol and Supplement

• Make certain modifications to the Protocol amendments

5



6

ISDA IBOR FALLBACKS PROTOCOL
• How does the Protocol work?

• Adherence Process

• Offer/Acceptance mechanism

• “Implementation Date“ between a pair of adhering parties is the date ISDA accepts the 
later party’s adherence letter 

• Provisions for agents to adhere on behalf of their principals, including with respect to 
documents entered into otherwise than through the agent

• Revocation of Adherence

• Amendments to take effect on the later of (i) Protocol Effective Date and (ii) 
Implementation Date between the pair of adhering parties 
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CONCLUDING ISDA THOUGHTS
• Fallbacks are intended as a safety net to avoid the chaos of widespread 

indeterminacy in contracts.

• Once they are in place, parties may wish to consider voluntary measures (e.g., 
negotiated close-outs, amendments, basis swaps, portfolio compression) to 
transition derivatives portfolios away from LIBOR prior to the index cessation 
event taking effect.
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INTRODUCTION
• DFA Title VII – Congress gave the SEC authority to regulate broadly security-

based swaps (SBS) and SBS market participants.

• December 2019 – SEC adopts rule amendments and guidance in order to 
expand the framework for regulating cross-border security-based swaps.

• Adoption in 2019 stands-up the SEC’s broad SBS regulatory regime and 
triggers the compliance date for security-based swap entities to register with 
the SEC and the implementation period for previously adopted rules under 
Title VII of the Dodd-Frank Act.

• SEC rules are, in many respects, harmonized with the CFTC’s swap dealer 
rules.
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SBS REGULATORY REGIME – CURRENT STATE
• Currently, the SEC’s SBS regime covers (among others):

• Definitions 

• Registration

• Capital

• Margin

• Business Conduct Standards

• Risk Mitigation and Documentation

• Reporting 

• Recordkeeping

• Cross-border Considerations 
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TITLE VII SBS TIMELINE
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April 6, 2020 August 6, 2021 October 6, 2021 November 1, 
2021

December 1, 
2021

5 years after 
registration 

compliance date

Effective date for 
cross-border 

security-based 
swap rule 

amendments.

Counting date for 
thresholds in SBS 
entity definitions 
(referred to as the 
“counting date”).

Compliance date for 
certain rules 

applicable to SBS 
entities (referred to 
as the “registration 
compliance date”).

Registration 
applications due from 
security-based swap 
dealers that incur a 

registration 
obligation on the 

counting date.

Registration 
applications due from 
major security-based 
swap participants that 

incur a registration 
obligation as a result 

of security-based 
swap activities in their 

quarter ending 
September 30, 2021.

Temporary relief from 
certain business 

conduct standards 
expires.
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SECURITY-BASED SWAP DEFINITION
• “Security-based swap” means any agreement, contract, or transaction that: 

1. Would be a swap, as defined under CEA section 1a (but for the SBS exclusion); and 

2. Is based on:

• An index that is a narrow-based security index, including any interest therein or on the 
value thereof;

• A single security or loan, including any interest therein or on the value thereof; or

• The occurrence, nonoccurrence, or extent of the occurrence of an event relating to a 
single issuer of a security or the issuers of securities in a narrow-based security index, 
provided that such event directly affects the financial statements, financial condition, or 
financial obligations of the issuer.
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SWAPS & SECURITY-BASED SWAP (EXAMPLES)

SWAP SOFR Compounded vs. Fixed IRS

SECURITY-BASED SWAP Single-name CDS or narrow-based index

SECURITY, BUT NOT SBS Certain forwards and options on securities

MIXED SWAP Single-stock total return swap with embedded non-securities 
component (other than interest rate under a financing leg)
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SECURITY-BASED SWAP DEALER DEFINITION
• A SBS swap dealer (SBSD) is a person who: 

• (1) holds itself out as a dealer in SBS; (2) makes a market in SBS; (3) regularly enters into 
SBS with counterparties as an ordinary course of business for its own account; or (4) 
engages in activity causing it to be commonly known in the trade as a dealer or market 
maker in SBS.

• Does not include a person that enters into SBS for its own account, either individually or 
in a fiduciary capacity, but not as part of a regular business; for example, a person who 
enters into swaps to hedge commercial risk. 

• SEC interprets the definition in a manner that builds on the dealer-trader 
distinction – dealing factors include: a “business model of seeking to profit by 
providing liquidity,” advice and structuring, regular clientele and actively 
soliciting clients; however, the absence of one or more factors is not 
dispositive of non-dealer status.
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DE MINIMIS EXCEPTION
• A person is deemed not to be a SBSD if the SBS positions connected with the 

dealing activity in which the person — or any affiliate (other than a 
registered SBSD) — engages over the course of the immediately preceding 12 
months (or shorter period from and including the SBS Entity Counting Date) 
do not exceed any of the following (phase-in) thresholds:

• $8 billion [$3 billion post phase-in] aggregate gross notional amount with regard to 
credit default swaps (CDS);

• $400 million [$150 million post phase-in] aggregate gross notional amount with regard 
to SBS other than CDS; or

• $25 million aggregate gross notional amount with regard to all security-based swaps in 
which the counterparty is a “special entity”

• A “non-U.S. person” (other than a ”conduit affiliate”) may exclude certain 
positions
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SEC ESTIMATES OF REGISTRANT NUMBERS
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REGISTRATION PROCESS
• Title VII created new registration categories for security-based swap dealers 

(SBSD) and major SBS participants (MSBSP).  

• The SEC has also revised its rules for broker-dealers (BD) that are not SBSDs to 
the extent that they engage in SBS activities. 

• An application for registration of a SBS Entity (SBSD or MSBSP) that is filed 
pursuant to Section 15F(b) of the ‘34 Act must be filed on the appropriate form 
(SBSE, SBSE-A, or SBSE-BD).

• Upon submission, the SBSD will be considered conditionally registered.

• SBSD registration is carried out directly by the SEC.

• For CFTC-registered swap dealers, such dealers may elect to rely upon the SEC’s 
alternative compliance mechanism during the SBSD registration process (but 
must provide notice to the SEC and CFTC). 
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REGISTRATION PROCESS
• In addition to submitting the appropriate Form, a SBS entity is also required to 

file required certifications on Form SBSE-C.

• Form SBSE-C is certified by a senior officer and the SBS Entity’s chief compliance 
officer (CCO) (or a designee). 

• A senior officer shall certify that after due inquiry, s/he has reasonably determined that the SBS 
Entity has developed and implemented written policies and procedures reasonably designed to 
prevent violation of federal securities laws and has documented such process. 

• A CCO is required to certify that s/he has performed a background check on all natural associated 
persons who effect or are involved in effecting SBS on the SBS Entity’s behalf, and neither knows, 
nor in the exercise of reasonable care should have known, that any such associated person is 
subject to a statutory disqualification.
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CHIEF COMPLIANCE OFFICER
• Importantly, a CCO must be designated on the required registration form. 

• The CCO must report directly to the board of directors or the senior officer, and

• Take reasonable steps to ensure that the SBS Entity establishes, maintains, and 
reviews written policies and procedures reasonably designed to achieve compliance:

• In consultation with the board of directors or senior officer, take reasonable steps to 
resolve any potential material conflicts of interest; and

• Annually prepare and sign a compliance report that contains a description of the 
written policies and procedures described in the CCO’s duties, as well as (among 
others): 

• Any areas for improvement, and recommended potential or prospective changes or improvements 
to its compliance program and resources devoted to compliance 

• Any material non-compliance matters
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VOLCKER RULE – COVERED FUND UPDATES
• Ease restrictions on covered fund activities and streamline compliance:

• Codifying foreign excluded fund relief for non-US banking entities

• Incorporating some Section 23A exemptions relating to certain transactions with affiliates 
into the “Super 23A” restrictions

• Easing the compliance burden for loan securitizations, foreign public funds, and small 
business investment companies

• Creating four new exclusions for banking entities to invest in or sponsor credit funds, venture 
capital funds, customer facilitation funds, and family wealth management vehicles

• Narrowing the scope of the definition of ownership interest

• Clarifying the treatment of parallel direct investments by a banking entity in the same 
underlying investments as a sponsored covered fund

• Effective October 1, 2020
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VOLCKER RULE – MODIFICATIONS TO EXISTING EXCLUSIONS

• Loan securitizations

• Permit debt securities up to 5%

• Codify 2014 FAQs

• Foreign public funds

• Updated definitions

• Provisions relating to ownership limits revised

• Public welfare funds

• Exclusion expanded to incorporate additional fund types

• Small business investment companies (“SBICs”)

• Clarifies treatments of SBICs after license surrendered or revoked
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VOLCKER RULE – NEW COVERED FUND EXCLUSIONS

• Credit funds

• Includes funds that make loans, invest in debt, or otherwise extend the type of credit that banking entities 
may provide directly under applicable banking law

• Venture capital funds

• Includes venture capital funds (as defined in Rule 203(l)-1 of the Investment Advisers Act) that do not 
engage in proprietary trading

• Family wealth management vehicles

• Includes any entity that is not primarily organized for trading in securities, provided that:

• If a trust, all grantors are family customers

• If not a trust, majority of interests owned by family customers and all interests owned by family customers and up to 5 
closely related persons

• Customer facilitation vehicles

• Includes any issuer formed by or at the request of a customer for the purpose of providing exposure to a 
transaction, investment strategy, or other service 21
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VOLCKER RULE – CUSTOMER FACILITATION VEHICLES

• “By or at the request of a customer”

• Not a reverse-inquiry requirement

• Discussions regarding structure prior to creation of a vehicle allowed

• Marketing permitted

• No restrictions on underlying assets

• Conditions

• All ownership interests held by the requesting customer or its affiliates, provided issuer may 
retain up to 0.5%

• No direct or indirect issuer guarantee of obligations or performance

• Super 23A and Regulation W

• Disclosure and recordkeeping requirements
22


