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What you need to do to get ready for the
Carbon Reduction Commitment
What is the Carbon Reduction Commitment?

What do you need to do?

If your organisation spent more than £500,000 on
electricity across its UK sites in 2008, you are likely to
have to comply with a new regulation called the Carbon
Reduction Commitment (CRC) which is aimed at
curbing carbon emissions.

1.

Some of our clients are preparing for an impact in the
order of tens of millions of pounds over the next few
years from the CRC, so having a clear understanding of
the CRC and what it requires and by when are business
critical issues.
The CRC is a mandatory carbon trading scheme under
which affected organisations will have to buy carbon
credits (or allowances) equivalent to their energy use.
Money raised by the sale of the allowances is recycled
back to participants by way of a cash sum, based on a
number of metrics at the end of each emissions year,
including action taken before the scheme comes into
force in April 2010 and absolute emissions reductions.
From a compliance perspective, the scheme is complex,
with hefty penalties for breaches, “naming and
shaming” and even potential director liability.
The hospitality and leisure industry faces some very
specific challenges arising from the CRC because it is a
relatively energy-hungry business and also because of
the legal structures under which the industry operates.
In particular, the CRC has been heavily criticised for
making landlords and franchisors liable to buy
allowances in relation to energy use over which they
may have little control.

Do you qualify? There’s a threshold for
qualification for the CRC, but the key issue is: what
is your “organisation” for the purposes of the CRC.
The general rule is that parents and subsidiaries
are aggregated together for the purpose of CRC
compliance. However, the picture becomes much
more complex where foreign parents are involved.
The normal consolidation rules for parents and
subsidiaries are modified for the purposes of the
CRC in a number of ways: for example, where hotels
run on a franchise model, the franchisee’s business
is aggregated with that of the franchisor.
There are special rules for joint ventures and even
the normal definition of “parent” and “subsidiary”
are amended, so that investors need to take care to
make sure that they are not aggregated with the
operating business under these rules.

2. Are there any ways to transfer risk/liability?
There are opportunities to transfer risk under the
CRC: not all energy use in buildings which you
occupy is necessarily attributed to your business.
A careful review of the exemptions available is an
important first step in understanding what your
carbon footprint is for the purposes of the CRC.
Alternative structures may be another option for
excluding energy use from your obligations under
the CRC. We are currently working with a number
of clients on these issues.

3. Are there ways to maximise the money which the
Government recycles at year end? If you want to
get rewarded under the CRC, “early action” needs
to be planned now. Understanding the options and
their impacts is likely to be a major task for some
businesses.
4. How should you be covering the CRC risks in
acquisition documents or hotel management or
franchise agreements? Analysing the potential
impacts of the CRC on target assets is already
important. In addition, we have been working with
clients to draft a number of options for sharing risk
and cost where wholesale risk transfer is not possible.
These are just some of the questions stakeholders in the
hospitality and leisure sector should be looking at now.
We would be happy to talk to you further about the
CRC or any of your other legal needs.

Mayer Brown has been advising clients on the CRC for
two years and we have developed a number of products
to help clients divest or transfer their liabilities, as well as
to comply in a cost effective way.
If you would like to talk to us about how your
business might be impacted, please contact:
Peter Sugden
020 3130 3522
psugden@mayerbrown.com
Michael Hutchinson
020 3130 3164
mhutchinson@mayerbrown.com
or speak to your regular contact at Mayer Brown.
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