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THE NEW AIRPORT AND AIRLINE STATE AID REGIME - THE
ENEMY AT THE GATE OR A BENIGN MOVE TO BETTER AID?

By Julian Ellison

Introduction

Many, if not most, regional airports receive
some level of public sector financial support.
Sinceairportsare now clearly regardedas
competingintransportinfrastructure
markets, the use of public sector money to
supporttheiractivities has come under ever
closerregulatory scrutiny, in particular under
the umbrella of EU stateaid law. The
application of EU state aid law toairportsand
airlines has been described inimportant
guidelines which date from2005. Aspartofa
wider programme to modernise and improve
the stateaid regime, the Commission’s long
awaited revised airportandairline state aid
guidelines finally went publicin February of
thisyear. Sowhat, at 25,000 feet has changed
inthisimportantarea of airport management?

Perhaps the single most obvious shock wave
tohittheairportsectoristherequirement
thatall regional airports receiving operating
aid (designedto coverthe “gap” between
operating expensesand receipts) mustreacha
position of operational viability withina
period of 10 years. The Commission’s policy
briefissued onthe same dayas the new
guidelines makes the background for this

potentially draconian measure abundantly
clear“..regionalairports present adilemma...
public fundinghas oftenresulted in
duplication of (unprofitable) airportsin the
same catchmentarea creating ghostairports

and over capacity..whileleaving the
congestion of mainairports unresolved...the
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vast majority of regional airports do not...
cover their costs...the capacity...isand remains
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airports remain loss-making”.

The second stand-out change inthe revised
2014 guidelinesisthe introduction of atighter
assessment regime for investmentaid (i.e. aid
usedtofinance new or refurbishedairport
infrastructure). Most notable hereisthe
introduction of aid intensity thresholds,
limiting (subject to few exceptions) the
maximum permissible levels of public support
foraproject (the maximum s 75% for very
smallairports, scalingdown to 0% for large
airports).

This short summaryaims to set out some
practical stepsthatairport ownersand
operators canapplyin order to assess what
actionsthey needtotakeinthelight of the
new state aid guidelines.
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1. Firstly, identify what the public 3. Thirdly, apply the relevant

sector money (or potential state
aid) isto be spent on.
Thereare differentrules for different types of

aid:

e Isitinvestmentaid?

(i.e.aid for the construction or refurbish-
ment of airportinfrastructure suchas
terminal buildings).

e Isitoperatingaid?

(i.e.aid to coverthe operating deficit ofan ?;es:;:igrs:;er :\:3:::?“ i
airport (the gap between receiptsand annum) intensity
expenses)). >gmillion 0%

¢ lIsitaid for security/safety? 3-5million upto25%
(e.g.aid forair traffic control, the fire -3 million up to50%
brigade, police, customs, anti-terrorism or <1million upto75%

equipment related toany of these).

e Isitaidtosupportaservice of
general economic interest (“SGEI”’)?

(e.g.aidtofinanceanairportorroute
offeringavital transportlink toanisolated
region).

e Isitaid for anew airline route?

(i.e.aidtoassistanairlineinintroducinga

new service).

e Isitaid of asocial character?

(i.e.aidforaparticular category of
passenger -the young,the old, the
handicapped, or passengersinaremote
region).

2.Secondly, identify when the aid
was or is to be spent

» Inprinciple,all state aid should be
clearedinadvance of its expenditure.
The date of expenditure of aid will
dictate whetherthe 20050r 2014
guidelines on stateaid toairportsand
airlines willapply.

rules to the particular type of aid.

[ )

» Investment aid Underthe 2005
guidelinesthere was no guidanceasto
whichairports would qualify for
investmentaid or how muchaid could
beused. The 2014 guidelines,in
contrast, identify the size of airport
whichwill qualify forinvestmentaidand
the maximumaid intensities that will be
allowed. Thefollowingmatrixapplies:

» aidtoanairportinaremoteregion
andaidto largeairport projects, for
example the upgrade or replacement
of amajor hubsuchasLondon
Heathrow, may benefit from higher
aid intensities but such cases will be
subjecttoasecondstageand
in-depth state aid analysis, typically
lastingin excess of 12 months. The
guidelines refer to the possibility of
case specific exceptions more
generally to the above matrix, but it
can be expected that these will be
appliedstrictly.

Operating aid toairports before March
2014 willbe subject to the same basic
assessment criteriaasinvestmentaid, how-
everinthe pre 2014 regimethere wasno
limit onthe size of airport that could qualify
orany requirement forapercentage
contribution to the operating deficit from
theairport.Underthe 2014 guidelines,
operatingaid willin principle be approved
forairportswith up to3million passengers
perannum, however, theseairports will

be subjecttoaioyear transitional period
(whichstartedinMarch 2014 with the
publication of the 2014 guidelines), during
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whichtheairport must makeatransitionto e Start up aid to airlines, is again subject
full operationalviability. Airport operators tothe samebasicassessment criteria
willbe required to draw up detailed ex-ante asinvestmentaid and operatingaid.
business plansidentifyingthe measures The 2014 guidelines provide that this aid
that they will take to transition to viability category s limited toairports with up
and the lump sum operating deficit that will to3million passengers perannum. For
berequiredtobe paid duringthe transition airportswith 3-5million passengers per
period to covertheir on-going operating annum, exceptional circumstances would
deficit. Airports with more than 3 million berequiredto use thisaid category.In
passengers peryear willin principle not be ordertosecure stateaidapproval,an
eligible for operatingaid. ex-ante business plan showingthat the
The 2014 guidelines further provide that route will be profitable withinthree years
the permissible intensity of operating aid willbe required (orinthealternative a
duringthetransitional period s limited to commitment will be required by the airline
50% of the funding gap (i.e. the difference to operatetherouteforatleastaslong
between receiptsand payments). An againas the period covered by theinitial
operatingaid intensity of 80% will be start up aid). Theaid may cover up to but
allowed for smallairports of up to 700,000 no more than 50% of theairport charges
passengers per annum fora period of up to inrespect of the new route overathree
5years. Thereafter, such smallairports will year period.

beassessed onacase by case basis. e Aid of asocial character must benefit

. . adefined category of end customer
e Services of general economic

interest (SGEI). Itis possible thatthe

operation of an entireairport willamount

(theold, theyoung, the handicapped or
exceptionally,ageographicallyisolated

) ) population).
toan SGElservice where thatairport
providesan essential transport link to

o . 4.Conclusion
aremoteregion. Similarly, itis possible

thatapart of anairport’s operations Europe’s many regional airports must begina

(that relatingto the provision of certain compulsory migration to operational viability.

essential transport services) may meet Atthe sametimetherules oninvestment aid
the SGEI test. Because SGEI public sector

payments will, in principle, fall outside the

have been tightened. Clearly,all airports will
need to re-assess their state aid compliance

state aid net entirely, the Commission’s under thismuch tougher 2014 regime.

approach to the analysis of SGEl airports

andservicesisarestrictive one.In short, Julian Ellison, Antitrust & Competition
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