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NAVIGATING RECENT AMENDMENTS TO THE DELAWARE 

GENERAL CORPORATION LAW: GOVERNING CONFLICTED 

TRANSACTIONS 

ANNOUNCER 

Welcome to Mayer Brown’s Global Corporate M&A podcast. Each episode keeps you up to date on global 

trends in corporate mergers and acquisitions and delivers insights on relevant legal issues and 

developments drawing on the perspectives and experience of practitioners who have executed deals 

around the world. You can subscribe to this series on all major podcasting platforms. We hope you enjoy 

the program. 

ANDREW NOREUIL  

In this podcast episode, we will discuss one of the most transformative developments in corporate law in 

recent memory: the 2025 amendments to the Delaware General Corporation Law governing conflicted 

transactions. My name is Andrew Noreuil, and I'm a mergers and acquisitions partner with Mayer Brown. 

My practice focuses on M&A transactions and corporate governance matters. And joining me today is my 

colleague, Brian Massengill, whose litigation practice focuses on M&A disputes and corporate governance 

matters. 

Now, the new DGCL amendments represent a fundamental shift in how directors, officers, and controlling 

stockholders and their advisors approach and structure conflicted transactions. We'll explore the new 

statutory safe harbors, the codified definitions relating to controlling stockholders and disinterested 

directors, and some practical steps boards can take to minimize litigation risk and achieve safe harbor 

protection. These are some of the most impactful amendments to the DGCL in decades and amendments 

codify and in some cases abrogate significant portions of one of the most important areas of Delaware 

corporate law.  

So first, maybe some context on the amendments. The amendments were enacted in response to recent 

decisions of the Delaware Chancery Court and the Delaware Supreme Court, as well as to address a 

perceived concern that Delaware is recently experiencing a wave of corporations leaving the state and 

reincorporating other jurisdictions like Nevada that are perceived to be more friendly to corporate boards 



GLOBAL CORPORATE M&A 

 

2 
 

 

and management. The amendments were introduced in the Delaware General Assembly on February 17 

this year and enacted shortly thereafter on March 25th. 

BRIAN MASSENGILL 

And now there's some preliminary points to keep in mind relating to these statutory changes. First, the 

safe harbor protection under amended section 144 of the DGCL provides significant limitations on 

equitable and monetary claims against directors, officers, controlling stockholders, and members of 

control groups. These protections are available for corporate acts and transactions that occurred at any 

time before enactment of the amendments except for any transactions that were the subject to pending 

litigation as of February 17th, 2025.  

Second, while the amendments provide for certain procedural safe harbors, they also provide for 

protection even when a transaction fails to satisfy a procedural safe harbor requirement. If the corporate 

act or transaction involving a conflicted director, officer, controlling stockholder or control group is “fair to 

the corporation and the corporation stockholders.” So the amendments expressly provide for this 

backstop if you do not qualify for one of the procedural safe harbors, although not specified in the 

amendments fair will likely be understood with reference to the entire fairness standard of review, which 

would require a showing that the transaction the product of a fair process, that resulted in a fair price. 

ANDREW NOREUIL  

Right, now in addition to these safe harbor protections, the amendments also provide for exculpation of 

controlling stockholders and members of control groups for claims for breach of their fiduciary duty of 

care. Now this new exculpation uses a formulation comparable to section 102B7 of the DGCL, which 

permits a corporation to include a provision as charter to exculpate directors and officers from duty of 

care claims. Now, unlike 102B7, the exculpation of controlling stockholders and members of control 

groups under the amendments applies automatically. So a corporation does not need to amend its 

charter for this exculpation to take effect.  

All right, we've got a lot to cover, so let's start by looking at the new safe harbors for conflicted 

transactions. Now when we talk about conflicted transactions, we're talking about transactions between a 

corporation and its controlling stockholder or its control group, or transactions between a corporation 

and its directors or management. So if a transaction meets the requirements for an applicable statutory 

safe harbor, then the transaction will not give rise to equitable relief or damages against the directors and 

officers of the corporation and any controlling stockholder or member of a control group for claims 

against them for breaches of their fiduciary duties. 

So let's start with the situation of considering a transaction between a corporation and a controlling 

stockholder. For this analysis, there are three key questions for a board to consider. First, is there a 

controlling stockholder or control group? And if there is, are they involved in the transaction? And finally, 

is the transaction a going private transaction? So let's take those in order. The first question, is there a 

controlling stockholder or control group? Now under the statute, a person's a controlling stockholder if, 

together with their affiliates and associates, they meet one of three tests. The first one is that they own or 

control a majority in the voting power of the stock entitled to vote generally in the election of directors, or 

they own or control a majority of voting power of the stock entitled to elect directors who have a majority 

in voting power of the total votes on the board. That latter test is not often in public companies, but 
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sometimes private companies have directors with different voting rights. And so if they meet that test, 

that would be a controlling stockholder in that company. The second kind of controlling stockholder is 

one that has contractual or other rights to elect either a majority of the members of the board or the 

directors entitled to cast the majority of the total votes on the board. And finally, the third kind of 

controlling stockholder is a stockholder has the power, functionally equivalent to that of a stockholder 

that owns or controls a majority in voting power of the outstanding stock entitled to vote generally to 

elect directors by virtue of both owning or controlling at least one-third in voting power of the stock 

entitled to vote generally in the election of directors or to elect directors that have majority in voting 

power of the total votes on the board and has the power to exercise managerial authority over the 

business and affairs of the corporation. 

BRIAN MASSENGILL 

So Andrew, let me address that third flavor, if you will, of controlling stockholder. The first two are pretty 

straightforward, but the third strain is meant to address an issue that has been running through Delaware 

cases for many years, and the amendments attempt to provide some more clarity in determining who is a 

controlling stockholder. First, to be a controlling stockholder, you have to have at least one-third of the 

voting interest. 

So that eliminates situations where we have minority stockholders below that threshold. For example, Elon 

Musk, who is found to be a controlling stockholder of Tesla with a 21% voting stake in the company. But 

the other half of this definition of controlling stockholder, which requires that the stockholder have the 

power to exercise managerial authority over the business and affairs of the corporation will likely still be 

the subject of facts and circumstances analysis that will be developed through court decisions interpreting 

the statutory provisions.  

In that regard, potential induce of managerial authority could include a right to nominate and cause the 

election of directors, even if not a majority, an ability to influence corporate policies through approval 

rights or other governance privileges, which might be in a stockholder’s agreement, for example, holding 

multiple influential roles within a company such as founder, C-suite positions and board chair, business 

and personal relationships with other directors, commercial leverage over the corporation as a key 

customer, supplier, or partner, and finally, statements and securities law filings indicating significant 

influence over the corporation. I'm going to go back to you, Andrew, to start talking about control group 

under the statute. 

ANDREW NOREUIL  

Right, now this is also a codification of some new provisions here in the DGCL. So under the amendments, 

the control group is two or more persons that are not controlling stockholders that by virtue of an 

agreement, arrangement, or understanding, meet the definition of controlling stockholder. So think of 

minority stockholders that individually do not meet the definition of controlling stockholder, but that 

collectively satisfy one of the three categories of the definition of controlling stockholder that we just 

discussed. Now the control group definition resolves two significant points under pre-amendment case 

law. The definition applies to any person, not just stockholders, and the definition clarifies that only non-

controlling stockholders can form a control group, which means that minority stockholders and other 

persons cannot be deemed to be a control group by entering into an arrangement with an existing 

controlling stockholder. 
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So if there's a controlling stockholder, there's not by definition also a control group. So if the answer to 

the first question is that there is a controlling stockholder or control group, then we move on to the 

second question, which is, is the controlling stockholder or control group involved in the transaction that's 

being considered? Now under the amendments, a controlling stockholder or control group's involved in 

the transaction if the transaction involves the corporation or its subsidiary at one side and the controlling 

stockholder control group on the other side, or if the controlling stockholder or control group receives a 

financial or other benefit from the transaction that's not shared with the corporation's stockholders 

generally. So the classic example of the first case is a controlling stockholder that will acquire all the stock 

of the corporation that it doesn't already own through a freeze-out transaction. So the controlling 

stockholder stands on the other side of the transaction and freezes out the minority. 

An example of a transaction where the controlling stockholder receives a benefit that other stockholders 

do not share is where there might be a third-party acquirer of the company, but the controlling 

stockholder gets more consideration or different consideration for its stock, a so-called “non-ratable 

benefit”. So if the answer to the second question is in the affirmative, then we move on to the final 

question, which is whether the transaction is a good private transaction. And the answer to that question 

really depends on whether your corporation is a public company or not. 

So for public companies under the amendments, the transaction is a going private transaction if it is a 

Rule 13E3 transaction, as defined under Rule 13E3 of the Exchange Act. And generally, Rule 13E3 

transaction is a transaction like a merger involving a public company and one or more of its affiliates that 

results in the deregistration or delisting of a class of equity securities to the public company. So in short, 

for public companies, the amendments have adopted the SEC's definition of a going private transaction. 

So if a corporation is not a public company, a going private transaction is one in which all or substantially 

all the shares of the corporation's capital stock held by the disinterested stockholders, but not shares held 

by the controlling stockholder or the control group, are canceled or converted or purchased or otherwise 

they cease to be outstanding. And this would generally include transactions such as a merger, 

consolidation, recap or a share repurchase or tender exchange offer, or a conversion or domestication and 

even a certificate of incorporation amendment if it's structured as such. So now let's move on to the safe 

harbors that are provided for in the new statute. For a going private transaction with a controlling 

stockholder or control group, the procedural safe harbor pretty much follows the MNF Worldwide or 

MFW framework that's been used since 2013 to obtain business judgment rule treatment for controlling 

stockholder transactions.  

So the new amendments provide for the following procedures to obtain safe harbor treatment. First, the 

board has to form a committee consisting of two or more directors, each of whom has to have been 

determined to be a disinterested director with respect to the transaction. The board has to expressly 

delegate to the committee the authority to negotiate or oversee the negotiation of the transaction, as 

well as the authority to reject the transaction.  

Second, the material facts of the transaction, including the interests of the controlling stockholder or the 

control group, have to be disclosed or known to all members of the committee. Third, the transaction has 

to be approved or recommended for approval in good faith and without gross negligence by a majority of 

the disinterested committee members. Fourth, the transaction has to be conditioned by its terms when 

they're submitted to the stockholders on the approval or ratification by the disinterested stockholders. 
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And finally, the transaction has to be approved or ratified by the informed, uncoerced, and affirmative 

vote of a majority of the votes cast by the disinterested stockholders. 

BRIAN MASSENGILL 

So I think as Andrew indicated, this all sounds familiar. It's the MFW framework established by the 

Delaware courts. But there are noticeable differences. And these differences really go to a couple of issues 

that were frequently litigated in determining whether the MFW framework had been satisfied. So that 

you'll recall, to satisfy the pre-amendment MFW framework, the transaction had to be conditioned from 

the outset on special committee and minority stockholder approval.  

It wasn't uncommon for transactions to fail to qualify for business judgment rule protection due to 

inadvertent or technical violations of this requirement. The amendments do away with that ABB initial 

requirement and only require that the terms of the transaction as an effect at the time the transaction is 

submitted for stockholder approval, condition the transaction on the approval of the disinterested 

stockholders. So the conditions did not need to be established at the outset of the transactions and 

discussions. You would see things referred to commonly in the case law as foot faults, where these 

procedures may not have been strictly complied with at the beginning, and that was the subject of 

considerable litigation, as I indicated. 

ANDREW NOREUIL  

Right, and with regard to the minority stockholder vote, the pre-amendment minority stockholder vote 

required the affirmative vote of a majority of the shares outstanding held by all the disinterested 

stockholders. In contrast, the amendments only required the approval of a majority of the votes cast by 

the disinterested stockholders. That really means that shares not represented at the stockholders meeting 

and abstentions at the meeting have no effect on the outcome of the vote, so long as a quorum is 

present. 

Now on a related note, the amendments also provide that these going private transactions that are 

structured as 251-H tender offers, which are tender offers followed by what's called an intermediate form 

merger without a stockholder vote. Those kinds of tender offers can also obtain the procedural safe 

harbor protection because, for purposes of the stockholder vote requirement, the shares held by 

disinterested stockholders that are tendered and accepted in the offer are deemed to have voted to 

approve the transaction, while shares held by disinterested stockholders are not tendered or deemed to 

have voted against the transaction. Now the practical effect of that is that, at least for a 251-H tender 

offer, and followed by a merger, the majority of the minority requirement is a higher threshold than for 

the one-step merger where the shares are voted at the stockholders meeting, which again requires just 

approval by a votes cast standard. 

BRIAN MASSENGILL 

So we've been talking about the going private transaction to a set of circumstances. Now if the conflicted 

transaction with the controlling stockholder or control group is not a going private transaction, then there 

are two procedural safe harbors available. In short, a corporation can either have the transaction be 

approved by the special committee or the disinterested stockholders. So while the going private safe 

harbor requires both the special committee approval and disinterested stockholder approval, a 
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transaction with the controlling stockholder or control group that is not a going private transaction 

requires only one of these two approvals. 

This amendment abrogates the Delaware Supreme Court's 2024 match group decision and makes clear 

that the dual approvals of the MFW framework only apply to a going private transaction and all other 

conflicted transactions with controlling stockholders or control groups only require one of these two 

approvals. And just to reiterate, whether the conflicted transaction is a going private transaction or not, 

even if the corporation does not comply with the safe harbor procedures we've discussed, the 

amendments provide that the transaction can still be shielded from equitable relief and monetary liability 

for the corporation's directors, officers, controlling stockholders, and members of the control group if the 

transaction is fair to the corporation and the stockholders. Again, we expect that this would require the 

application of the entire fairness test, which is Delaware's highest, most exacting standard of review for 

these types of transactions. 

ANDREW NOREUIL  

All right, well, Brian, let's shift gears here a little bit and let's look at situations where there's not a 

controlling stockholder. And these are conflicted transactions involving directors or management. So a 

conflicted transaction involving directors or management would be a transaction where the corporation 

or one of the subsidiaries is on one side and one or more of the corporation's directors or officers or an 

entity that they manage or have a financial interest in is on the other side. 

So in effect, the directors or officers are involved directly or indirectly perhaps on the other side of the 

transaction. Now, if a director or manager of a conflicted transaction qualifies for the statutory safe 

harbor, then the transaction cannot be the subject of equitable relief or damages against a director or 

officer under the statute on the basis of the circumstances giving rise to the conflicted transaction or the 

receipt of a benefit by that director or officer or because the director or officer was present at or 

participated in the meeting of the board that authorized the transaction or because the director or officer  

was involved in the initiation, negotiation, or approval of the transaction.  

So there's two potential safe harbors laid out in the statute. The first safe harbor is for Board of 

Committee approval. And that requires that the material facts regarding the interests and relationships of 

the conflicted director or officer, as well as the material facts with respect to the transaction generally, 

including the involvement by the convicted director or officer in the transaction, are disclosed or known to 

all members of the board or the committee. And the board or committee in good faith then has to, 

without gross negligence, authorize a transaction by the affirmative votes of a majority of the 

disinterested directors on the board or committee, even though the number of disinterested directors 

might be below the threshold for quorum. So I would note that if a majority of the directors are not 

disinterested directors on the board, the transaction needs to be approved or recommended for approval 

by a committee that consists of two or more directors, each of whom the board has determined to be 

disinterested with respect to the transaction. 

BRIAN MASSENGILL 

And so on that prong, think you can see a couple of the areas where we could potentially see litigation to 

fill out what the statutory requirements are. For example, whether all material facts with respect to the 

transaction were shared will be an issue that could emerge through, for example, a stockholder through a 
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Section 220 demand getting access to the materials provided to the committee or the board to sort of 

challenge whether those criteria were met. But then also let's talk about there was the second procedural 

safe harbor that's available for these transactions. And that's if the transaction is approved or ratified by 

an informed, uncoerced, and affirmative vote of a majority of the votes cast by the disinterested 

stockholders. And as with the controlling stockholder transactions, even if the two procedural safeguards 

are not followed, there is a statutory safe harbor if the transaction is fair to the corporation and its 

stockholders. Now, if I would on the second procedural safe harbor, again, you can see it requires an 

informed vote. And that's an area that could be subject to litigation to determine whether the statutory 

safe harbor has been complied with. I think it's now back to Andrew to talk about the concept of 

disinterestedness. 

ANDREW NOREUIL  

Sure, so we've talked about disinterestedness, mentioned it quite a bit here. Let's get into maybe some of 

the definitions because the statute actually goes so far as to define disinterested director and 

disinterested stockholder. And those key definitions, as Brian was mentioning, are important for 

determining whether you're going to meet the qualifications for the safe harbor. So a disinterested 

director is a director who's not a part of the transaction, does not have material interest in the transaction, 

and doesn't have a material relationship with a person that has a material interest in the transaction. So 

for these purposes, the material interest is defined as an actual or potential benefit that would reasonably 

be expected to impair the objectivity of the director's judgment when participating in the negotiation, 

authorization, or approval of the transaction, other than a benefit that would devolve more generally to 

the corporation or its stockholders.  

And as for a material relationship, that is defined as pretty much any relationship, whether it's familial or 

financial, professional or otherwise, that would reasonably be expected to impair the objectivity of the 

director's judgment when participating in the negotiation, authorization and approval of the transaction. 

So in addition to defining these terms, the amendments also provide that, for a corporation that has stock 

listed on national securities exchange, directors are presumed to be disinterested if the director is not a 

part of the transaction. The board has determined that the director satisfies the applicable criteria for 

independence from the corporation under the listing rules. And if applicable, if there's a controlling 

stockholder in the transaction, then the board's determined that the director is independent from the 

controlling stockholder.. 

BRIAN MASSENGILL 

One interesting part about the statute, Andrew, is they actually incorporate a pleading standard in the 

statute addressing the disinterestedness of the stockholder on a company that's listed on a stock 

exchange. The amendments provide that this presumption of disinterestedness for directors that meet the 

stock exchange independence requirements is heightened and may only be rebutted by substantial 

particularized facts that the director has a material interest in the transaction or a material relationship 

with a person with a material interest in the transaction. Like the amendments adoption of the SEC 

definition of a going private transaction, the codification of the stock exchange independence standard 

for use in determining director disinterestedness is another example of where the DGCL is incorporating 

some of the overlapping areas from other sources of law to govern Delaware corporation. 
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ANDREW NOREUIL  

So, Brian, let's talk about the definition of the disinterested stockholder, which is something we apply for 

determining which stockholders are eligible to approve the transaction and fit into the safe harbor. So a 

disinterested stockholder is a stockholder that doesn't have a material interest in the transaction and does 

not have an applicable material relationship with the controlling stockholder or member of control group 

or any other person that has a material interest in the transaction. So, similar to the director definition, the 

definitions of material interest and material relationship are a little different. The material interest is 

defined as an actual potential benefit that would be material to the stockholder, other than a benefit that 

would devolve on the corporation or the other stockholders generally. And a material relationship is any 

relationship, again, familial, financial, professional, or otherwise, that would be material to the stockholder. 

So some final comments on what the safe harbors do not do. First, the safe harbors do not protect 

corporate actors from claims for equitable relief on the grounds that a transaction was not authorized in 

accordance with either the DGCL or the corporation's organizational documents or some other 

agreement. In addition, the safe harbors do not limit judicial review for injunctive relief of actions that 

seek to thwart corporate change and control, such as a stockholder rights plan. 

BRIAN MASSENGILL 

Yeah, and Andrew, one other thing that was actually part of the statutory amendments, but mainly it was a 

section that said we're not doing this. And that's that the amendments expressly provide that they do not 

limit the right of any person to seek relief on the grounds that a stockholder or other person knowingly 

aided and abetted a director's breach of fiduciary duty. You would expect, however, that if a transaction 

satisfies a safe harbor, that would conclusively establish that fiduciary duties were complied with. This is 

an area that will likely be addressed by future judicial decisions. 

ANDREW NOREUIL  

Well, finally, we'd like to note that the 2025 amendments also amended Section 220 of the DGCL relating 

to stockholder books and records demands. And those amendments will be the subject of a future 

podcast in our Global Corporate M&A Series. 

ANNOUNCER 

We hope you enjoyed this program. You can subscribe on all major podcasting platforms. To learn about 

other Mayer Brown audio programming, visit mayerbrown.com/podcasts. Thank you for listening. 

 

 


