Global
Competition
Review

Digital Markets
Guide - Fifth
Edition

Tech antitrust battles sharpen as
courts probe venue, class risk and

remedies




Digital Markets Guide -
Fifth Edition

The fifth edition of the Digital Markets Guide — edited by Claire Jeffs of Slaughter and

May and Andrew Lacy, Arman Oruc and Brady Cummins of Goodwin Procter — provides
detailed guidance on and analysis of the digital economy, combined with practical and
timely guidance for both practitioners and enforcers trying to navigate this fast-moving
environment. It examines both the current state of law and the direction of travel for the
most important jurisdictions in which international businesses operate. The guide draws
on the wisdom and expertise of distinguished practitioners globally and brings together
unparalleled proficiency in the field to provide essential guidance on subjects as diverse as
how pricing algorithms intersect with competition law and antitrust enforcement in certain
tech mergers — for all competition professionals.

Generated: August 7, 2026

The information contained in this report is indicative only. Law Business Research is not responsible
for any actions (or lack thereof) taken as a result of relying on or in any way using information contained
in this report and in no event shall be liable for any damages resulting from reliance on or use of this
information. Copyright 2006 - 2026 Law Business Research

Global
Competition
Review
Explore on GCR [


https://globalcompetitionreview.com/guide/digital-markets-guide/fifth-edition?utm_source=GCR&utm_medium=pdf&utm_campaign=Digital+Markets+Guide+-+Fifth+Edition+

RETURN TO SUMMARY

Tech antitrust battles
sharpen as courts probe
venue, class risk and
remedies

Matthew Provance, Rachel J Lamorte, Catherine Medvene and Riley
Harkin

Mayer Brown

INTRODUCTION

FOUR FEDERAL COURTS PREDOMINATE

COURTS DIG IN AT THE MOTION TO DISMISS STAGE
THE RULE OF REASON OFTEN PREVAILS

KEY CLASS ACTION ISSUES

EXPERT IMPACT IN TECH ANTITRUST

TRENDS IN SETTLEMENT AND REMEDIES
CONCLUSION

(72]
c
3
3
)

ENDNOTES

Tech antitrust battles sharpen as courts probe venue, class Explore on GCR &

risk and remedies



https://globalcompetitionreview.com/authors/matthew-provance?utm_source=GCR&utm_medium=pdf&utm_campaign=Digital+Markets+Guide+-+Fifth+Edition+
https://globalcompetitionreview.com/authors/rachel-j-lamorte?utm_source=GCR&utm_medium=pdf&utm_campaign=Digital+Markets+Guide+-+Fifth+Edition+
https://globalcompetitionreview.com/authors/catherine-medvene?utm_source=GCR&utm_medium=pdf&utm_campaign=Digital+Markets+Guide+-+Fifth+Edition+
https://globalcompetitionreview.com/authors/riley-harkin?utm_source=GCR&utm_medium=pdf&utm_campaign=Digital+Markets+Guide+-+Fifth+Edition+
https://globalcompetitionreview.com/authors/riley-harkin?utm_source=GCR&utm_medium=pdf&utm_campaign=Digital+Markets+Guide+-+Fifth+Edition+
https://globalcompetitionreview.com/organisation/mayer-brown?utm_source=GCR&utm_medium=pdf&utm_campaign=Digital+Markets+Guide+-+Fifth+Edition+
https://globalcompetitionreview.com/guide/digital-markets-guide/fifth-edition/article/tech-antitrust-battles-sharpen-courts-probe-venue-class-risk-and-remedies?utm_source=GCR&utm_medium=pdf&utm_campaign=Digital+Markets+Guide+-+Fifth+Edition+

RETURN TO SUMMARY

INTRODUCTION

Private antitrust litigation against technology companies has accelerated and matured in
recent years, influencing where and how these disputes are fought. In this chapter, we review
trends through the lifecycle of a case, including key patterns in venue, dispositive motion
practice and class certification. We also see a unique pattern of remedies in these disputes.
The key things that emerge are as follows:

« four venues predominate;

+ the rule of reason increasingly prevails;

+ judicial assessment of expert testimony is increasingly complex;
- class certification fights are game-changers; and

+ remedies go beyond damages.

Together, understanding these trends is critical for all parties involved as they strategise
throughout these dynamic cases.

FOUR FEDERAL COURTS PREDOMINATE

At the start, plaintiffs suing technology companies in antitrust choose a venue. Personal
jurisdiction defines a court’s authority over parties, anchored by constitutional due process
and implemented by Federal Rule of Civil Procedure 4(k). These plaintiffs must initially bring
suit where there is either general jurisdiction over a defendant — a corporation’s place of
incorporation or principal place of business — or where there is specific jurisdiction by virtue
of a connection between the conduct at issue and the forum state. But even then, once
filed, courts may still transfer cases for convenience and in the interest of justice. Courts also
consolidate multiple lawsuits to promote efficiency under Federal Rule of Civil Procedure
42(a) and nationwide through multidistrict litigation under 28 U.S.C. § 1407 These venue
considerations alone create aggressive battles among parties.

But looking at the last five years, just four US federal district courts, out of 94 in the United
States, account for nearly 50% of these cases: the Northern District of California (N.D. Cal.),-
Blthe Southern District of New York ("S.D.N.Y.”),[4] the Western District of Washington (W.D.
Wash.)ls] and the Northern District of lllinois (N.D. IIl.)." Below are some reasons why.ls]

N.D. Cal. is a centre of gravity. In the last five years, approximately one-fifth of all private
technology antitrust cases were filed there”l - roughly the same share of cases that were
filed in this district from 2010-2020."% N.D. Cal. covers Silicon Valley, the global hub for
technology innovation, and is home to many of the world's largest technology companies,[11
and so there is oftentimes general jurisdiction over defendants here." Courts also transfer
to or consolidate cases filed elsewhere in N.D. Cal. for convenience to parties and witnesses.
For example, the Judicial Panel on Multidistrict Litigation (MDL panel) in In re Qualcomm
Antitrust Litigation consolidated antitrust actions involving cellular device licensing in N.D.
Cal. (rather than S.D. Cal., where related litigation was pending) in part because many
potential witnesses who worked for cellphone manufacturers were there I'®

These inherent reasons to file or consolidate in N.D. Cal. contribute to the volume of cases
there, and judges there have in turn gained substantial experience and expertise dealing
with complex technologies.m] This experience likely provides a better understanding of the
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technologies and claims at issue in these cases"™ |n fact, some judges in N.D. Cal. are
frequently among the top five judges overseeing this type of Iitigation.[16] Plaintiffs may
also benefit from a potential jury pool comprising individuals who may have backgrounds
in technology and work in highly technical fields.["”!

There also is law that is favourable to private antitrust plaintiffs in N.D. Cal. For instance, the
Ninth Circuit differs in its approach to certain class certification issues."® Itis the only circuit
that does not apply the same abuse of discretion standard to all class certification rulings,
and so it affords more deference to class certification by the district courts " The Ninth
Circuit also takes a different approach to expert challenges at the class certification phase.
The Third, Fifth, Sixth, Seventh and Eleventh Circuits require full Daubert consideration at
class certification if “challenged expert testimony is material to a class certification motion” -
20 51t the Ninth Circuit requires a limited Daubert inquiry, particularly where “an expert's
model has yet to be fully developed".m] This limited inquiry can benefit plaintiffs in evading
scrutiny of expert damages models. Lastly, as described in “Courts dig in at the motion to
dismiss stage”, the Ninth Circuit will not deny class certification because the classes include
some uninjured members 4

S.D.N.Y. is second to N.D. Cal. for technology antitrust actions over the past five years.ml

Since 2010, it is the second most common venue with approximately 10% of all cases in
federal court.?¥ Like N.D. Cal,, this is in significant part due to geography. The S.D.N.Y’s
jurisdiction includes Manhattan and is home to the world’s largest financial institutions and
many major corporations.lzs] As a result, some of the largest technology companies have a
significant presence in New York City.[26] For example, in In re Digital Advertising Antitrust
Litigation,the cases were consolidated in the district, in part, because of the strong digital

advertising and publishing presence in New York 1271

Private plaintiffs likely find the quick times to verdict in the S.D.N.Y. appealing if they have a
choice of venue. Discovery in the S.D.N.Y. moves quickly and many of its judges regularly
adopt case management plans with short deadlines.® For example, many judges require
parties to complete fact discovery within 120 days of their initial pretrial conference and
some shorten that period further.® Based on 2024-2025 data, parties litigating civil cases
in S.D.N.Y. also tend to reach disposition before trial faster than other district courts B
Plaintiffs in the S.D.N.Y. also benefit from the district's experience with antitrust litigation
generally. Over the past two decades, the S.D.N.Y. has been the second most frequent forum
for antitrust Iitigation.[31]

In recent years, W.D. Wash. has become an increasingly popular venue for private antitrust
Iitigation.ml The district’s jurisdiction covers the Seattle area, which is home to many large
technology Companies.[33] The pace of filing here appears to be increasing, too, as 84% of
the antitrust suits against technology companies filed in W.D. Wash. in the last decade were
filed in the last five years.[34] Also, in the Ninth Circuit, plaintiffs benefit from the relatively
plaintiff-friendly rules on class certification

W.D. Wash. is also appealing to plaintiffs because litigants tend to reach briefing on motions
to dismiss and summary judgment faster than the national average.ml As judges in W.D.
Wash. continue to gain more experience overseeing complex litigation involving elaborate
technologies, it may become increasingly popular.

And, finally, N.D. lll. remains a steady venue for national technology antitrust disputes.-
B7 11 the last five years, the district has overseen approximately 5% of the private tech
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antitrust cases that were filed — the same percentage share it oversaw from 2010-2020.-
[38] L . . . .

The district covers Chicago, a commercial hub where many major corporations are

[39] .

headquartered™ " and, even when they are not, many technology companies have corporate
offices or conduct substantial business in Chicago.[4°] Like the Ninth Circuit, the Seventh
Circuit has class action jurisprudence that is considered favourable to plaintiffs, discussed
further in “Courts dig in at the motion to dismiss stage”.

In sum, these four districts attract filings because of jurisdictional factors, judges who know
how to manage complex cases, jurisprudence and efficiency considerations that tend to be
favourable to plaintiffs. Defendants also may benefit from predictable procedures and case
law and experienced judges.

COURTS DIG IN AT THE MOTION TO DISMISS STAGE

Moving through the litigation lifecycle, let's consider motions to dismiss. Across all types
of antitrust litigation, the motion to dismiss phase is key: “It is one thing to be cautious
before dismissing an antitrust complaint in advance of discovery, but quite another to forget
that proceeding to antitrust discovery can be expensive.“[‘"] Given the limited “success of
judicial supervision in checking discovery abuse” and “the threat [that] discovery expense
will push cost-conscious defendants to settle even anaemic cases before reaching those
proceedings”, courts rigorously consider the relevant pleading standards 2

Itis no different when courts address technology issues. Courts are often especially rigorous
on motions to dismiss when claims have been brought by private litigants. In particular,
courts rigorously consider the unique features of technology markets, such as rapid
innovation or network effects. The Sherman Act and related antitrust statutes are designed to
protect the competitive process, not to shield individual firms from aggressive competition -
431 56 courts are especially vigilant in distinguishing between harm to competition (which is
actionable under antitrust law) and harm to individual competitors (which is not, by itself,
sufficient) when evaluating claims involving technology. This distinction is critical at the
pleading stage, where plaintiffs must allege facts showing that the challenged conduct
negatively affects the competitive process.m] Because new technology can disrupt more
traditional markets and quickly gain market relevance, courts are careful to ensure that
claims of exclusion or disadvantage are not simply complaints about losing out to a more
efficient or innovative rival !

For instance, in Malden Transportation v Uber, the court considered a traditional taxi
company’s claim that a digital platform’s low-cost taxi service (in which passengers could
hire non-professional drivers for rides in their personal cars) enabled it to scale rapidly,
subsidise rides and disrupt the regulated taxi market by pricing below cost in an effort to
drive taxi companies out of business and ultimately monopolise the ride-hailing market.
However, the court dismissed the plaintiff's antitrust claims, finding that the complaint failed
to allege the necessary elements to support a predatory pricing theory, specifically that
Uber's prices were below its own costs and that there was a dangerous probability Uber
could recoup its losses after eliminating competition.ml The court scrutinised whether the
use of technology resulted in actual harm to the competitive process — such as reduced
output, higher prices or diminished consumer choice — rather than simply enabling Uber to
compete more effectively.[47] Ultimately, the court’s decision reflects a careful application
of antitrust standards to a novel technology-driven business model, requiring plaintiffs to
meet the same rigorous pleading requirements regardless of the disruptive nature of the
technology platform.
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Conversely, courts considering motions to dismiss have grappled with the ways in which
new technology can be leveraged to potentially restrain trade in new and different ways.
In In re Tether and Bitfinex Crypto Asset Litigation, the court confronted a putative class
action alleging that the operators of the Bitfinex crypto-exchange and the issuers of
the Tether “stablecoin” conspired to exclude competing exchanges and manipulate the
crypto-exchange market to simulate organic demand, establish artificial price floors and
inflate prices during a massive market bubble.® Central to the court's analysis was a
granular understanding of how the exchanges’ trading infrastructure facilitated the alleged
scheme: because the defendants were the sole issuer of Tether and Bitfinex was the
only exchange to which the defendants directly transferred the stablecoin, Bitfinex served
as the exclusive gateway through which Tether entered the broader crypto-economy; the
defendants, in turn, permitted Bitfinex to reuse the same deposit addresses — contrary to
ordinary customer practice — and had full visibility into the volume, timing and counterparties
of every trade on their platforms, which the court found plausibly established their
knowledge of the manipulation.[49] Applying the Twombly/Igbal plausibility standard, the
court granted in part and denied in part the motions to dismiss, sustaining claims for
monopolisation and attempted monopolisation under Sherman Act section 2, unlawful
restraint of trade under section 1, market manipulation under the Commodity Exchange
Act (under both price manipulation and manipulative device theories) and common law
fraud.® The decision illustrates how a court can rigorously apply established antitrust,
commodities-fraud and racketeering standards to a technologically novel market by first
developing a detailed factual picture of the underlying digital infrastructure — blockchain
transparency, exchange deposit-address protocols, stablecoin issuance mechanics and
intra-exchange order visibility — and then mapping traditional legal elements onto that
architecture without either lowering pleading thresholds or dismissing well-pleaded claims
simply because the competitive dynamics at issue are unprecedented.

Technology-platform cases also raise distinctive standing questions at the motion to
dismiss stage. In Frame-Wilson v Amazon.com, Inc., consumers alleged that Amazon's
pricing policies — a former price-parity provision and a successor “fair pricing” policy —
constituted price-fixing and monopolisation by preventing third-party sellers from offering
lower prices on competing platforms.lsﬂ Amazon argued that plaintiffs were indirect
purchasers barred by Illinois Brick Co. v Illinois,[52] because they bought from sellers on
non-Amazon platforms.lss] The court disagreed, holding that plaintiffs qualified as direct
purchasers from Amazon's alleged co-conspirators — its two million third-party sellers
- under Ninth Circuit precedent that “[wlhen co-conspirators have jointly committed the
antitrust violation, a plaintiff who is the immediate purchaser from any of the conspirators
is directly injured”.[54] The decision shows how courts must, early in a case, map traditional
standing doctrines onto platform-mediated markets where plaintiffs purchase from entities
other than the named defendant.

Ultimately, the courts’ analyses in these cases show how district courts dig into tough
and highly technical issues, framed by the plaintiffs’ allegations, on motions to dismiss —
sometimes to the benefit of private plaintiffs and sometimes to the benefit of defendants.

THE RULE OF REASON OFTEN PREVAILS

Considered at the motion to dismiss stage, but also downfield at summary judgment
and trial, is the standard that applies to evaluation of the complained-of conduct. Courts’
recognition of the unique dynamics associated with technology plays a role in the standard
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of review applied. Courts often favour a rule-of-reason analysis — which does not receive a
: . . 55
presumption of anticompetitive conduct — over the per se rule for several reasons.[ 1

First, the complexity and rapid innovation characteristics of technology markets make it
difficult to apply blanket rules.®® Products and services in the technology industry are
often interconnected, evolve quickly and rely on network effects, making the competitive
impact of any given conduct highly context-dependent.[57] For example, in In re EpiPen
(Epinephrine Injection, USP) Mktg., Sales Practices and Antitrust Litig., the court granted
summary judgment for the defendants on the theory that a pharmaceutical company’s
rebate agreements with pharmacy benefit managers constituted unlawful exclusive dealing
that foreclosed competition from rival pharmaceutical product manufacturers.®® In so
ruling, the court recognised that product innovation — such as the introduction of new safety
features, improved usability, and enhanced reliability — was a key driver of competition in the
relevant product market ® This complexity made it inappropriate to apply the per se rule and
deem the rebate agreements categorically unlawful; instead, the court required a nuanced,
evidence-driven inquiry into the actual effects of the challenged conduct on competition,
consumer choice and innovation. %

Second, courts are generally reluctant to chill innovation by condemning conduct that may be

. . ) ) [61] .
aggressive but ultimately benefits consumers or drives technological progress.” ~ The risk
of deterring legitimate business strategies is particularly acute in fast-moving tech markets,
where companies must constantly adapt and experiment. By applying the rule of reason,
courts ensure that only conduct with demonstrable anticompetitive effects is penalised,
preserving incentives for innovation. 2

This weighs in favour of a rule-of-reason approach, so that courts can consider
procompetitive justifications for conduct. In fact, procompetitive justifications are frequently
credited in technology cases.® Conduct that may appear exclusionary — such as bundling,
interoperability restrictions or channel limitations — may be justified by legitimate business
needs like product quality, security or reliability.[64] For example, in Simon & Simon,PC, et
al. v Align Technology, Inc., owners of dental practices alleged that a technology provider
violated section 2 of the Sherman Act by unlawfully terminating an interoperability agreement
with its competitor. Though the court denied the defendant's motion to dismiss, the court
granted its motion for summaryjudgment.k’s] The court accepted the defendant’s claimed
procompetitive justification that it terminated the interoperability agreement to undermine
its competitors’ defences in separate patent infringement Iitigation.[66] In so ruling, the
court recognised the need for technology companies to protect against intellectual property
threats, which is necessary to encourage innovation.

Frame-Wilson also illustrates this tendency. The court twice dismissed plaintiffs’ section
1 per se claims, finding that Amazon'’s pricing policies reflected a vertical relationship —
Amazon was ‘not competing with third-party sellers, but rather setting requirements as a
. . [68] ) . .
condition for platform access”." Even if the agreements contained a horizontal element,
such a "hybrid arrangement” would be analysed under the rule of reason.®¥ On the second
motion to dismiss, the court reaffirmed that the complaint did not allege facts “supporting a
horizontal agreement, a ‘meeting of the minds, or conspiracy between” third-party sellers.-
[70] . .
The analysis reflects a broader reluctance to apply per se treatment to platform pricing
arrangements where the platform’s dual role as retailer and marketplace host makes
competitive dynamics highly context-dependent.
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Finally, the evolving legal and economic understanding of technology markets makes it

attractive for courts to apply the rule of reason. Courts recognise that antitrust law must

adapt to new business models, technical architectures and market structures.”" Rigid

application of the per se rule risks misapplying antitrust principles to novel contexts where
. . [72]

the competitive dynamics are not yet fully understood.

KEY CLASS ACTION ISSUES

Next, we consider what is often the most consequential point in private antitrust litigation
in the technology space: class certification. The nature of technology industries presents
unique considerations and challenges.

AVOIDING CLASS LITIGATION: ARBITRATION CLAUSES AND CLASS ACTION WAIVERS

Many companies, including many technology companies, decide to use arbitration to
resolve disputes with customers and therefore include arbitration clauses in their terms
of use or licensing terms. Importantly, in 2011, the US Supreme Court held in AT&T
Mobility LLC v Concepcion that the enforceability of class action waivers within arbitration
agreements is protected by the Federal Arbitration Act (FAA).m] Arbitration agreements have
become commonplace in customer agreements,ml and courts typically enforce themn ¥
However, courts have also become attentive to state-law unconscionability arguments due
to plaintiffs’ lawyers’ claims about the supposed unfairness of mandatory arbitration of
antitrust claims.”’®!

Overall, many technology companies continue to include arbitration and class waiver
provisions in their user agreements and terms of service and seek to enforce them in
antitrust litigation. Of course, such provisions, even when valid and enforced, do not eliminate
liability exposure under the antitrust laws. First, because there is joint-and-several liability
for multi-firm conduct that violates the Sherman Act and most state antitrust laws, a firm
that has an iron-clad arbitration provision in its customer agreements can still be sued
by the customer of its competitor who claims that the two conspired in violation of the
antitrust laws. Second, in B2B markets where potential classes of purchasers include large,
sophisticated buyers, many will opt to pursue their claims in arbitration.

Finally, even when claimants are ordinary consumers, “mass” arbitrations are becoming
increasingly common, where one law firm purports to represent hundreds or thousands
of clients in connection with arbitration demands. Most client intake for mass arbitrations
is conducted through online advertising that follows the defendant’s attempt to enforce
its arbitration rights in court. The goal of mass arbitration is to use the threat of onerous
arbitration fees and costs to coerce the company to settle. But most arbitration agreements
include provisions to blunt that coercion, and, although there is a division of authority, many
courts enforce those provisions.m]

DEFEATING CLASS CERTIFICATION: CLASS SIZE AND UNINJURED CLASS MEMBERS

The ubiquitousness of technology means that the size of proposed classes in private
technology cases can beimmense. In arecent case against a popular online shopping forum,
the court certified a class of nearly 300 million consumers.”® And whenever a proposed
class is large — even if just in the thousands — there is the possibility that the class will
include individuals who have not been injured by the alleged conduct. In some courts, this
can defeat class certification entirely because they hold that every class member must be
shown to have Article Ill standing (ie,that they have suffered injury which is traceable to the
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challenged conduct and redressable by the court) at the certification stage, while in others
it does not.

In some circuits, namely the Second and Eighth Circuits, courts deny certification if there
are any uninjured class members.”® The Seventh and Ninth Circuits, on the other hand,
allow for some percentage of the class — although the threshold is undefined - to include
individuals who have suffered no harm at all B These courts reason that certification of a
class of private individuals seeking monetary damages only requires that common questions
predominate over individual questions; and, thus, the need for an individualised inquiry to
determine the standing of some or even many class members need not defeat certification.-
B 11 still other circuits, the inclusion of uninjured individuals does not by itself defeat
certification, but the existence of that individualised question must be considered by the
district court in determining whether common issues predominate over individualised ones,
as required by rule 23182 ot only does this encourage private class litigation in certain
circuits over others, it encourages those who must file in the Second and Eighth Circuits
to carefully define a class to exclude potentially uninjured members, lest they risk denial of
certification.

The Supreme Court granted review to resolve this circuit split, but it dismissed the grant of
certiorari after argument, apparently based on the plaintiffs’ argument that the defendant had
failed to appeal the operative class certification order. Dissenting from the majority’s refusal
to address the merits, Justice Brett Kavanaugh stated: “Rule 23 requires that common
guestions predominate in damages class actions. And when a damages class includes
both injured and uninjured members, common questions do not predominate” and therefore
a damages class may not be certified ®¥ He emphasised that the contrary rule leads to
‘overinflated” class sizes and creates undue pressure for defendants to settle ® The court
in the online shopping forum case described earlier, for instance, certified the class of nearly
300 million consumers despite the defendants’ expert opining that 12.7% of class members
were uninjured.les] Allowing these cases to proceed as classes has a substantial impact and
incentivises private plaintiffs to choose certain venues over others.

The plaintiff's burden in an antitrust class action to show class-wide injury and damages
can force plaintiffs to turn to novel theories of damages and competitive harm that may
be susceptible to attack by the defendants at class certification. In Klein v Meta Platforms,
Inc., for example, a class of Facebook users alleging that Meta had monopolised a market
for “personal social network services” claimed that in a competitive market, Meta would
have paid them to use Facebook, a free service. ! The district court excluded the plaintiffs’
expert who had come up with this theory as unreliable, as he had not shown why Meta
would compete by offering an unprecedented “negative price” to its users rather than
improving service quality when faced with increasing Competition[sﬂ Without admissible
expert testimony establishing antitrust injury through common proof, the court held that the
user plaintiffs could not satisfy rule 23's requirements of commonality and predominance —
since their overcharge theory of class-wide harm depended entirely on the excluded opinion
— and denied certification.®® The decision underscores the distinctive challenge plaintiffs
face in antitrust class actions against technology platforms that offer zero-price services:
because competitive harm in such markets does not manifest as a conventional price
overcharge, plaintiffs must develop novel damages theories that are nonetheless grounded
in record evidence rather than abstract economic reasoning, and the failure to bridge that
evidentiary gap at the class certification stage can prove fatal to the entire litigation.
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EXPERT IMPACT IN TECH ANTITRUST

The global expert witness services market is experiencing significant growth, projected
to expand from approximately USS670 million in 2024 to USS$1.55 billion in 2033.2 This
growth is driven by increasing litigation complexity, the proliferation of technology-related
disputes and digital transformation within the legal industry.lgo] And while credentials and
qualifications used to be the most critical evaluation criteria for experts, there has been a shift
towards preferences in an expert's practical experience and track record in recent years.lgﬂ

As a result of the expansion in expert witnesses, courts are left to scrutinise expert
admissibility with a greater degree of rigour. This was made possible, in part, due to the 2023
amendments to the Federal Rule of Evidence 702, which clarify the admissibility standards
for expert testimony.m] First, the amendments added “more likely than not” language
to formally adopt the preponderance of the evidence standard for expert evidentiary
determinations, which makes clear that a court must find expert testimony reliable by
a preponderance of the evidence for the testimony to be admissible [*¥ Second, the
amendments changed the language of subsection (d) to require that “the expert’s opinion
reflects a reliable application of the principles and methods to the facts of the case” -
®4 This amendment ‘empowers the court to pass judgment on the conclusion that the
expert has drawn from the methodology” and brings harmony between the rules and the
Supreme Court’s decision in General Electric Co. vJoiner,[%] which held that trial judges must
consider the expert's conclusion.®® The amendments emphasise that “[jJudicial gatekeeping
is essential” to ensure an expert's conclusions do not “go beyond what the expert's basis and
methodology may reliably support”.m]
In tech antitrust cases in particular, courts have taken this “judicial gatekeeping” seriously.
For instance, in 2022, US District Judge Yvonne Gonzalez Rogers (N.D. Cal.), who oversaw a
high-profile tech antitrust trial in May 2022, noted that federal judges are more sceptical of
experts being “hired guns” versus being truly independent and, as a result, attorneys should
keep that in mind for bench trials, as compared to jury trials, where the key factor is the
expert’s ability to persuade.lgs] This is especially important when the ability to exclude an
expert through Daubert is increasingly more difficult !

Other federal judges overseeing complex antitrust tech cases are taking this gatekeeping
responsibility a step further, invoking Federal Rule of Evidence 706, which empowers judges
to appoint independent expert witnesses to assist the court in understanding complex
technical or specialised matters. These experts ensure a neutral perspective that can bridge
conflicting expert testimonies and enhance the court’s ability to reach informed decisions in
the face of heavier workloads and thorny fact-finding challenges.lwo] Because it is “not easy”
to get a fair assessment of alleged monopolisation in the tech sector, and the importance of
expert credibility has featured prominently in high-profile monopolisation litigation involving
big tech defendants, judges are increasingly looking for creative solutions, such as rule 706,
to assist with these complexities.[w"

TRENDS IN SETTLEMENT AND REMEDIES

Finally, after class certification, summary judgment and occasionally trial, if plaintiffs are
successful or manage to extract a settlement from defendants, there is the question
of remedies. Technology industry antitrust settlements and remedies vary significantly,
with courts and litigants alike struggling to find appropriate ways to address allegedly
anticompetitive behaviour.
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Over time, class action antitrust plaintiffs have begun to favour injunctive or behavioural
relief, which involves requiring an entity to take, or precluding an entity from taking,
a particular action."®? |n Marchese v Cablevision Systems Corporation,for instance,
atelevision cable company was found to have violated the Sherman Act by tying its cable
services to the rental of its proprietary cable boxes, rather than allowing customers to
purchase their own cable boxes. In addition to awarding a final monetary settlement
amount, attorneys’' fees and expenses, and class representative compensation, the
court provided injunctive relief, requiring the defendant cable company to activate any
cable boxes that consumers purchased from third parties and provide cooperation and
“reasonable technical assistance” to third parties interested in manufacturing cable boxes
compatible with the defendant’s cable services "% Though monetary damages would have
arguably fully compensated theclass members by reimbursing them for the prohibition
on use of third-party cable boxes, it was the court’s opinion that damages alone would
have failed to remedy the anticompetitive conduct prospectively.[m‘” Thus, injunctive
relief precluded future anticompetitive conduct, protecting impacted class members and
non-class members alike "®

A more recent case, Binz v Amadeus IT Group, S.A., illustrates how injunctive relief can be a
useful tool for private plaintiffs asserting antitrust claims against tech companies. In Binz,
three global distribution systems (GDSs), which served as conduits between airlines and
travel agencies by exchanging information about fares and services, were found to have
violated the Sherman Act by agreeing to impose contractual restrictions on airlines." n
particular, the contractual restraints required airlines to “make all of their content available on
the Defendant GDSs" and prohibited the airlines “from offering lower fares through less costly
distribution channels and surcharging for using a GDS rather than a less costly platform”,
effectively eliminating competition among 6DSs."7 Al of the Binz defendants ultimately
settled for attorneys’ fees and costs and injunctive relief, the latter of which required the
settling GDSs to conduct annual antitrust compliance training and precluding the GDSs
from requiring airlines to agree to the challenged contractual provisions.[ws] According
to plaintiffs, in addition to benefitting consumers by preventing inflated airline fares, the
injunctive relief reinvigorated competition and innovation by enabling third-party platforms
to contract with airlines."®

These recent technology antitrust cases demonstrate the use of injunctive relief in remedies.
As technology, software and Al become ubiquitous across industries, litigants across sectors
may find that injunctive relief is uniquely suited to remedying restrictive conduct and
encouraging innovation.

CONCLUSION

Technology antitrust litigation strategy must take into account the nuances of venue,
motion practice, class certification and settlement trends. If, as is most likely, a case
lands in the four predominant venues discussed here, strategy requires keeping pace with
the substantive law, procedure and practice at that venue. At the pleading stage, courts
rigorously scrutinise motions to dismiss, distinguishing genuine harm to the competitive
process from mere complaints about losing to a more innovative rival, ensuring that
antitrust principles are properly applied to novel technology-driven business models. The
rule of reason has increasingly prevailed as courts recognise that the complexity and rapid
innovation characteristic of technology markets make it inappropriate to apply blanket per
se rules, thereby allowing for nuanced, evidence-driven inquiries that preserve incentives for
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innovation while condemning only conduct with demonstrable anticompetitive effects. In
addition, class certification remains a pivotal battleground, with arbitration clauses and class
action waivers playing important roles, though courts have shown increased willingness to
scrutinise such provisions for unconscionability. Moreover, circuit splits on the treatment of
uninjured class members in massive proposed classes continue to influence venue selection
and litigation strategy. Courts are also looking at creative ways to analyse expert witness
testimony given their increased prominence in tech cases. Finally, remedies in technology
antitrust cases have evolved beyond traditional monetary damages, with injunctive and
behavioural relief emerging as critical tools to address anticompetitive conduct prospectively
and foster renewed competition and innovation. As technology, software and artificial
intelligence become ever-more embedded across industries, understanding these trends will
be essential for all parties strategising throughout these dynamic cases.
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