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This practice note discusses reopenings of debt securities
issuances. It begins with the reasons for reopening an existing
debt issue, such as better pricing and decreased time and
expense. Then, it discusses the processes and mechanics of
reopening a debt issuance. It notes that the original indenture
must permit additional debt issuances and the additional
indebtedness incurred by the company must not violate the
indenture covenants or other material contracts. Reopening
a debt issuance, whether of registered or unregistered debt,
is similar to the original offering process, including a due
diligence phase, similar disclosure obligations, document
preparation, and compliance with regulations. Next, it discusses
disclosures in offering documents that is particular to a debt
reopening. For example, the offering document should state
that the debt securities are an additional issuance of, and
are fungible with, the original debt securities. Other required
disclosures pertain to the issue price including interest since
the original issue and the incorporation by reference of
the issuer’s latest financial statements and other business
developments. Finally, it covers U.S. federal income tax
considerations, including the test for whether the securities
in the new issuance are fungible with the securities in the old
issuance.
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