Mass Arbitration: Altering the Litigation Landscape

By Zachary D. Miller, Kevin S. Ranlett, and Rachel R. Friedman*

INTRODUCTION!

For years, the Annual Survey has covered the consistently favorable treatment
that federal courts, including the U.S. Supreme Court, have shown to the Federal
Arbitration Act (‘FAA”)? and private arbitration agreements. Starting twenty
years ago, courts in California, and eventually in a number of other states,
began holding that arbitration agreements in form consumer or employee con-
tracts were unconscionable or otherwise unenforceable under state law unless
those agreements permitted class proceedings. Other courts rejected challenges
to agreements for traditional individual arbitration unless the agreement in-
cluded other features that made individual arbitration infeasible.”

When plaintiffs challenged the enforcement of agreements for individual arbi-
tration as unconscionable under state law, the principal question faced by courts
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was whether the FAA preempted the state laws at issue.® In 2011, the Supreme
Court resolved this question in AT&T Mobility LLC v. Concepcion,® which held
that the FAA preempts state laws invalidating arbitration agreements that pro-
hibit class arbitration. The Supreme Court followed that decision with American
Express Co. v. Italian Colors Restaurants,” in which the Court held that Federal
Rule of Civil Procedure 23 does not establish any right to class proceedings
and that courts must “rigorously enforce” arbitration agreements according to
their terms, even for claims that allege a violation of a federal statute.® And in
Epic Systems Corp. v. Lewis,” the Court held that section 7 of the National
Labor Relations Act'® did not overcome the FAA’s mandate that courts enforce
arbitration clauses in employment agreements.'!

These decisions have cemented the protection of arbitration agreements as a
matter of law, to the benefit of businesses, consumers, and employees alike.
As the Supreme Court has explained, in enacting the FAA, “Congress . . . had
the needs of consumers, as well as others in mind.”'? Arbitration “is usually
cheaper and faster than litigation; it can have simpler procedural and evidentiary
rules; it normally minimizes hostility and is less disruptive of ongoing and future
business dealings among the parties; it is often more flexible in regard to schedul-
ing of times and places of hearing and discovery devices[.]”!? And these benefits
“often would seem helpful to individuals, say, complaining about a product, who
need a less expensive alternative to litigation.”** Without arbitration, “the typical
consumer who has only a small damages claim (who seeks, say, the value of only
a defective refrigerator or television set) [would be left] without any remedy but a
court remedy, the costs and delays of which could eat up the value of an eventual
small recovery.”!”

Nonetheless, critics of arbitration have objected to the inability to pursue con-
sumer and employee class or collective actions in court or arbitration.'® Al-
though these critics typically devoted their efforts to resisting the enforcement
of arbitration agreements, in recent years, some have instead embraced arbitra-
tion as a tool for extracting settlements from companies.!”
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“Mass arbitration,” as the term will be used in this survey, refers to the “simul-
taneous filing of hundreds or even thousands of individual arbitration demands
against the same company by the same law firm.”'® Because companies heavily
subsidize the cost of arbitration for their customers and employees, mass arbitra-
tion typically requires the company to pay “astounding” fees, often in the millions
of dollars upfront.!® These fees are due well before any neutral party has the op-
portunity to assess the legitimacy or merit of the claims asserted, or even whether
the purported claimant is a customer or employee of the defendant business at all.

The consequences for a business for refusing to pay these fees is dire: the
plaintiffs might be able to obtain a court order forcing the business to pay the
fees despite any objections, and if the company still refuses, it may be deemed
to have waived the ability to compel arbitration of all claims, leading to the
class action litigation that arbitration was intended to replace. Arbitration pro-
viders may refuse to administer any future arbitrations, rendering the arbitration
agreement potentially unenforceable in all future cases. And in California, busi-
nesses can face even harsher penalties, including default judgment on the claims
against them.?° As a result, the filing of mass arbitrations is rapidly emerging as a
new vehicle for strike suits against businesses. This survey focuses on recent ef-
forts to address mass arbitration in courts.

NEw YOrRK APPELLATE COURT ALLOwS $91.6 MILLION
ARBITRATION FEE

In 2020, Uber’s platform, “Uber Eats,” adopted a promotion to signal solidar-
ity with those protesting racial inequalities following the death of George Floyd:
Uber waived its delivery fee for orders placed at qualifying Black-owned restau-
rants.?! In response, the law firm of Consovoy McCarthy PLLC enlisted over
31,000 people who it claimed were Uber Eats customers that had paid a delivery
fee to a non-Black owned restaurant, whom the law firm described as victims of
“unlawful reverse race discrimination.”?? The law firm filed individual demands
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for arbitration in the names of these customers with the American Arbitration
Association (‘AAA”) and, in December 2020, the AAA accepted the demands
and agreed to administer the claims.??

According to the AAA fee schedule, for each arbitration, regardless of who
wins, Uber must pay a $500 filing fee, a $1,400 case-management fee, and a
$1,500 arbitrator fee, for a total of approximately $107 million in fees.>* Follow-
ing fruitless negotiations between the parties as to how to administer the cases,
the AAA began billing Uber in stages for the arbitration fees.?> When the AAA
sent Uber an initial bill for $10.879 million, Uber filed a complaint against the
AAA in New York state court alleging that its invoicing was so wildly dispropor-
tionate to the AAA’s costs that it constituted breach of contract and violated a
number of other common law doctrines and California’s Unfair Competition
Law.2® To preserve the status quo until its claims could be heard, Uber moved
for a preliminary injunction requiring the AAA to extend payment deadlines
and refrain from issuing additional invoices or terminating arbitrations for non-
payment, but the trial court denied Uber’s motion.?”

On appeal, the Appellate Division affirmed denial of the preliminary injunc-
tion, stating that Uber had failed to demonstrate a likelihood of success on any
of its claims.?® The court held that there was nothing requiring the AAA to reduce
the fees listed on its consumer fee schedule or tie Uber’s fees to the AAA’s “rea-
sonable, actual costs.”?® The court also found that the AAA was “fully within its
express rights under the [consumer arbitration rules] to charge the fees set forth
in the fee schedule” and was not required to exercise its discretion to reduce
those fees.>® Additionally, the court held that the AAA’s enforcement of its stan-
dard consumer fee schedule for the claims “[did] not offend public policy, and is
not immoral, unethical, oppressive, unscrupulous, or substantially injurious to
consumers.”*! Noting that there was a lack of irreparable harm because money
damages were available as a remedy, the court concluded by addressing the
equities of the situation:

The balance of the equities weighs in favor of AAA. While Uber is trying to avoid
paying the arbitration fees associated with 31,000 nearly identical cases, it made
the business decision to preclude class, collective, or representative claims in its
arbitration agreement with its consumers, and AAA’s fees are directly attributable
to that decision.>?
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TikTok Crass Opr-Out PROCEDURE UNSUCCESSFULLY CHALLENGED

For firms considering the development of a mass arbitration practice, “a sub-
stantial technology apparatus,” which may require “millions . . . in up-front in-
vestment and continued spending on maintenance and management.>* Firms
minimize these costs by automating the claims and client sign-up process,
choosing to forgo the typical process of actually investigating claims, confirming
that clients are who they say they are, and obtaining their informed consent be-
fore committing to file legal actions on their behalf.>*

As demonstrated by In re Tiktok, Inc., Consumer Privacy Litigation,>> some mass
arbitration firms do not even bother to obtain their own clients’ signatures to au-
thorize the claims. That issue arose following a class-action settlement that had
been submitted for preliminary approval by the court.>® Another law firm, one
that routinely engaged in mass arbitration, asserted that it had been retained by
957 class members who wished to opt out of the putative settlement class and ar-
bitrate their claims individually.?” In the names of those class members, the law
firm objected to the class settlement, contending that the standard terms of that
settlement, which required class members to “complete, sign, and mail-in individ-
ual paper opt-out forms” in order to opt out of the class, were “so onerous that it
violat[ed] their due process rights.”*® In other words, the mass-arbitration firm
had solicited its clients online, and sought to be excused from a duty to commu-
nicate with them to ask them to sign opt-out forms.

Rejecting the objection, the court held that “opting out is an individual right
that must be exercised individually.”® The court highlighted a host of other
courts that had “routinely enforced the requirement that class members individ-
ually sign and return a paper opt-out form,” describing the process as “vital to
ensuring that the class member is individually consenting to opt-out.”*° And
the court specifically rejected attempts “by lawyers to opt out class members
en masse,” quoting a prior decision observing that “mass unsigned opt outs are
highly indicative of a conclusion that . . . counsel did not spend very much
time evaluating the merits of whether to opt out in light of the individual circum-
stances of each of their clients and in consultation with them.”*!
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Finally, the court addressed the objectors’ novel theory that the settlement
agreement negotiated between the plaintiffs and the defendants violated the
FAA by “abrogating Defendants’ arbitration agreements with opt-in class mem-
bers,” therefore waiving their right to arbitrate and instead settling on a classwide
basis.*?> The court rejected this argument, stating that it is “well established that
parties may waive their own rights to arbitrate” just as they could waive any other
contract right.*> Thus, the court rejected any amendment to the opt-out proce-
dure and objection to the class settlement by the arbitration claimants and
granted the parties’ motion for preliminary approval of the class settlement.**

“Mass ARBITRATION” PrOVISION Is REJECTED AS UNCONSCIONABLE

The onslaught of mass arbitrations has led some companies to amend their
customer agreements by making them less susceptible to abusive mass arbitra-
tions.*> The goal of these revisions generally is to prevent the cost of arbitration
from being so prohibitively high that claims must be settled regardless of their
merits. One such contractual provision was addressed in MacClelland v. Cellco
Partnership,*® where Verizon attempted to model the bellwether process used
by courts to resolve mass torts by including the following provision in its con-
sumer contracts:

If 25 or more customers initiate notices of dispute with Verizon Wireless raising
similar claims, and counsel for the Verizon Wireless customers bringing the claims
are the same or coordinated for these customers, the claims shall proceed in arbitra-
tion in a coordinated proceeding. [Counsel] shall each select five cases to proceed
first in arbitration in a bellwether proceeding. The remaining cases shall not be
filed in arbitration until the first ten have been resolved. If the parties are unable
to resolve the remaining cases after the conclusion of the bellwether proceeding,
each side may select another five cases to proceed to arbitration for a second bell-
wether proceeding. This process may continue until the parties are able to resolve
all of the claims, either through settlement or arbitration. A court will have authority
to enforce this clause and, if necessary, to enjoin the mass filing of arbitration de-
mands against Verizon.*’

The MacClelland plaintiffs brought a class action against Verizon under California
law, arguing that the arbitration clause in their customer agreements with
Verizon was unconscionable under California law because, among other reasons,
it required mandatory bellwether proceedings.*® Plaintiffs’ counsel in the matter

42. Id. at 1093.

43. Id. (citing St. Mary’s Ctr. of Evansville, Inc. v. Disco Aluminum Prods. Co., 969 F.2d 585, 590
(7th Cir. 1992)).

44, Id. at 1094.

45. See Kaplinsky, Levin & Bryce, supra note 1, at 681 (noting that companies are considering
having an arbitration clause not name an arbitration administrator).

46. No. 21-cv-08592-EMC, 2022 WL 2390997 (N.D. Cal. July 1, 2022), appeal docketed, No. 22-
16020 (9th Cir. July 13, 2022).

47. 1d. at *11.

48. Id. at *1-2.
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represented 2,712 Verizon customers and contended that, based upon the seven
months on average that counsel claimed it takes to arbitrate a claim, it would
take 156 years to resolve each of their clients’ claims under the bellwether pro-
vision.* Plaintiffs’ counsel noted that most of their clients’ claims would become
time-barred while their cases waited their turn to be selected as bellwether
proceedings.”®

Following the hearing, Verizon notified the court that it would soon be amend-
ing the customer agreement to “expressly provide that, upon initiating a notice of
dispute or filing a complaint in court, the statutes of limitations applicable to a
customer’s dispute are tolled until the completion of the coordinated arbitration
proceeding.”! The court declined to consider the amendment, ruling that the
contract forbade changes from being applied to preexisting disputes.>?

The court then found that the bellwether provision used by Verizon was sub-
stantively unconscionable under California law.>®> The court acknowledged that
“[ilt is one thing to set up a bellwether system to adjudicate a group of cases with
the purpose of facilitating a global or widespread resolution via ADR.”* But the
court cautioned that “[i]t is another to formally bar the timely adjudication of
cases that do not settle,” which the court found to be the defect in Verizon’s bell-
wether clause.” Specifically, the court observed that requiring a potential con-
sumer to wait “months [or], more likely years” before they could even submit
an arbitration demand, leading to consumers “in the queue who are not able
to file within the limitations period” having their claims “be forever barred,”
was “unreasonably favorable to Verizon” and “contravenes public policy.”>®
The court also held that the clause lacked “mutuality” because Verizon was
able to assert claims in its arbitrations without delay.>”

Finally, the court contrasted Verizon’s bellwether provision with the bellwether
provision upheld in McGrath v. DoorDash®® and with how the cases would have
been resolved under the AAA’s Supplementary Rules for Multiple Case Filings.>”
Under the McGrath provision, modeled after the Employment-Related Mass
Claims Protocol of the International Institute for Conflict Prevention & Resolu-
tion, ten randomly selected test cases are arbitrated, followed by mediation.®°

49. Id. at *11.
50. Id. at *13.
51. Id. (internal quotation marks omitted).

53. Id. at *12.
54. Id. at *14.
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58. No. 19-cv-05279-EMC, 2020 WL 6526129, at *4 (N.D. Cal. Nov. 5, 2020) (upholding mass
arbitration provision because there was no evidence that those choosing to arbitrate would face “in-
ordinate delays”).

59. See MacClelland, 2022 WL 2390997, at *14 (citing AM. ARBITRATION AsS'N, SUPPLEMENTARY RULES
FOR MuttipLe Case FiuinGs 3 (Aug. 1, 2021), https://www.adr.org/sites/default/files/Supplementary_
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Claimants whose claims are not settled following the mediation may choose either
to arbitrate or to opt out and go to court.®! The AAA Supplementary Rules of Mul-
tiple Case Filings apply when twenty-five or more similar demands for arbitration
are filed against or on behalf of the same party or related parties, and where rep-
resentation of the parties is consistent or coordinated across the cases.®? But, as
the MacClelland court described it, a global mediation is optional, and the cases
do not proceed in tranches.®® The MacCelland court concluded that Verizon’s bell-
wether provision “had little in common” with these approaches.®*

The court then held that because Verizon’s agreement also included four other
provisions that the court deemed unconscionable, none of them should be sev-
ered to try to salvage the arbitration provision.®> The court therefore denied Ver-
izon’s motion to compel arbitration.®°

CONCLUSION

The practice of mass arbitration is in its infancy and courts are only now starting
to address the legality of attempts by companies to adopt procedures to facilitate
the early resolution of mass claims and to safeguard against abusive mass arbitra-
tions. But with consumer advocates describing mass arbitration as a “transforma-
tional phenomenon in civil justice” that has “upended the defense bar’s forty-year
campaign to eliminate claims through forced arbitration and class-action waiv-
ers,”®” mass arbitrations are likely here to stay.

61. Id.
62. AM. ARBITRATION AsS'N, SUPPLEMENTARY RULEs FOR MULTIPLE Cast FiLINGs 4 (Aug. 1, 2021).
63. MacClelland, 2022 WL 2390997, at *14.

66. Id.
67. See Glover, supra note 17, at 1378, 1385.



