
PRATT’S GOVERNMENT

CONTRACTING LAW

REPORT

VOLUME 9 NUMBER 3 March 2023

81

83

97

103

106

Editor’s Note: What Government Contractors Should Know

Victoria Prussen Spears

Fiscal Year 2023 National Defense Authorization Act: Key Provisions Government 
Contractors Should Know

Alex Barbee-Garrett, Stephanie Crawford, Rina Gashaw, Chris Garcia, Lyndsay Gorton, 
Michael Gruden and Olivia Lynch

Proposed Climate Disclosure Requirements for Federal Contractors Go Beyond the 
Securities and Exchange Commission’s Proposed Disclosures

Samuel B. Boxerman, Howard J. Stanislawski, Heather M. Palmer, Sonia Gupta Barros, 
Timothy K. Webster and Evan Grosch

U.S. Government Accountability Office’s Fiscal Year 2022 Bid Protest Report to 
Congress: What Does the Reduction in Protests But Increased Effectiveness Mean?

Marcia G. Madsen and Evan C. Williams

Contractors Take Care: Civilian Board of Contract Appeals Clarifies What 
(Independent) Evidence Suffices to Demonstrate Cost Reasonableness

Amanda J. Sherwood

In the Courts

Steven A. Meyerowitz 110

0001 [ST: 1] [ED: m] [REL: 23-3GT] (Beg Group) Composed: Tue Feb 28 23:43:15 EST 2023

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol009] 0



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Heidi A. Litman at ........................................................................................ 516-771-2169

Email: ..................................................................................... heidi.a.litman@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number:

ISBN: 978-1-6328-2705-0 (print)

ISSN: 2688-7290

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S GOVERNMENT CONTRACTING LAW
REPORT [page number] (LexisNexis A.S. Pratt).
Michelle E. Litteken, GAO Holds NASA Exceeded Its Discretion in Protest of FSS Task
Order, 1 PRATT’S GOVERNMENT CONTRACTING LAW REPORT 30 (LexisNexis A.S.
Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
Originally published in: 2017

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2023–Pub.4938)

0002 [ST: 1] [ED: m] [REL: 23-3GT] Composed: Tue Feb 28 23:43:15 EST 2023

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol009] 47



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
MARY BETH BOSCO

Partner, Holland & Knight LLP

PABLO J. DAVIS

Of Counsel, Dinsmore & Shohl LLP

MERLE M. DELANCEY JR.
Partner, Blank Rome LLP

J. ANDREW HOWARD

Partner, Alston & Bird LLP

KYLE R. JEFCOAT

Counsel, Latham & Watkins LLP

JOHN E. JENSEN

Partner, Pillsbury Winthrop Shaw Pittman LLP

DISMAS LOCARIA

Partner, Venable LLP

MARCIA G. MADSEN

Partner, Mayer Brown LLP

KEVIN P. MULLEN

Partner, Morrison & Foerster LLP

VINCENT J. NAPOLEON

Partner, Nixon Peabody LLP

STUART W. TURNER

Counsel, Arnold & Porter

ERIC WHYTSELL

Partner, Stinson Leonard Street LLP

WALTER A.I. WILSON

Partner Of Counsel, Dinsmore & Shohl LLP

iii

0003 [ST: 1] [ED: m] [REL: 23-3GT] Composed: Tue Feb 28 23:43:15 EST 2023

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol009] 40



Pratt’s Government Contracting Law Report is published 12 times a year by Matthew Bender

& Company, Inc. Copyright © 2023 Matthew Bender & Company, Inc., a member of

LexisNexis. All Rights Reserved. No part of this journal may be reproduced in any form—by

microfilm, xerography, or otherwise—or incorporated into any information retrieval system

without the written permission of the copyright owner. For customer support, please contact

LexisNexis Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call

Customer Support at 1-800-833-9844. Direct any editorial inquiries and send any material for

publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,

26910 Grand Central Parkway Suite 18R, Floral Park, New York 11005,

smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is

welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house

counsel, government lawyers, senior business executives, and anyone interested in privacy

and cybersecurity related issues and legal developments. This publication is designed to be

accurate and authoritative, but neither the publisher nor the authors are rendering legal,

accounting, or other professional services in this publication. If legal or other expert advice

is desired, retain the services of an appropriate professional. The articles and columns reflect

only the present considerations and views of the authors and do not necessarily reflect those

of the firms or organizations with which they are affiliated, any of the former or present clients

of the authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Government Contracting Law Report,

LexisNexis Matthew Bender, 230 Park Ave. 7th Floor, New York NY 10169.

iv

0004 [ST: 1] [ED: m] [REL: 23-3GT] Composed: Tue Feb 28 23:43:15 EST 2023

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol009] 21



U.S. Government Accountability Office’s Fiscal
Year 2022 Bid Protest Report to Congress:
What Does the Reduction in Protests But

Increased Effectiveness Mean?

By Marcia G. Madsen and Evan C. Williams*

In this article, the authors review the U.S. Government Accountability Office’s recently
released report on bid protests for fiscal year 2022.

The U.S. Government Accountability Office (GAO) recently published its
Annual Bid Protest Report to Congress for Fiscal Year (FY) 2022.1 The report
contains bid protest statistics for FY 2018–2022.

FY2022 FY2021 FY2020 FY2019 FY2018

Cases Filed 1658
(down
12%)

1897
(down
12%)

2149
(down 2%)

2198
(down
16%)

2607 (less
than 1%
increase)

Cases Closed 1655 2017 2137 2200 2642

Merit (Sustain
+ Deny)  
Decisions

455 581 545 587 622

Number of
Sustains

59 85 84 77 92

Sustain Rate 13% 15% 15% 13% 15%

Effectiveness
Rate

51% 48% 51% 44% 44%

ADR2 (cases
used)

74 76 124 40 86

ADR Success
Rate

92% 84% 82% 90% 77%

Hearings .27% (2
cases)

1% (13
cases)

1% (9
cases)

2% (21
cases)

0.51% (5
cases)

* Marcia G. Madsen, a partner in the Washington, D.C., office of Mayer Brown, is chair of
the firm’s Government Contracts practice and co-chair of the firm’s National Security practice.
She represents contractors in regulatory, policy, transactional, litigation, and investigative matters
involving virtually every federal department and agency. Evan C. Williams, counsel in the firm’s
office in Washington, D.C., represents clients in a large variety of complex government
contracting matters with an emphasis on aerospace, technology, and defense sectors. The authors
may be contacted at mgmadsen@mayerbrown.com and ecwilliams@mayerbrown.com, respectively.

1 https://www.gao.gov/products/gao-23-900462.
2 Alternative dispute resolution is referred to here as “ADR.”
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• More protesters may be choosing to pursue their challenges by filing
bid protest complaints with the Court of Federal Claims (COFC)
instead of GAO.3

• To the extent that agencies are increasingly exercising their other
transaction authority (OTA), over which there is limited GAO bid
protest jurisdiction, fewer total acquisitions may be subject to protest.4

• Would-be protesters could be receiving sufficient information from
agencies during enhanced debriefings to discourage them from filing as
many protests.5

Effectiveness Rate

Even though the sustain rate dropped slightly (from 15% to 13%), the 
overall effectiveness rate of GAO protests increased to 51%. As stated in the

3 Anecdotally, we have heard recent reports that bid protest filings at the COFC have
markedly increased. To date, however, the total number of COFC protests filed during FY22 is
not publicly available.

4 Other transaction agreements are legally binding instruments that, by statutory definition,
are other than contracts, grants, or cooperative agreements, and generally are not subject to
federal laws and regulations applicable to procurement contracts. Oracle Am., Inc., B-416061,
May 31, 2018, 2018 CPD ¶ 180 at 1 n.1. GAO has concluded that such agreements issued by
an agency under its “other transaction” authority “are not procurement contracts,” and therefore
GAO generally does not review protests of the award or solicitations for the award of these
agreements under its bid protest jurisdiction. System Architecture Info. Tech., B-418721, June
2, 2020, 2020 CPD ¶ 184 at 2. The only exceptions to this general rule are situations in which
an agency is exercising its OTA authority, and the protester files a timely, pre-award protest
alleging that the agency is improperly exercising that authority to avoid using a procurement
contract. Id.

5 On March 18, 2022, the US Department of Defense (DoD) published a final rule related
to enhanced debriefing rights for unsuccessful offerors for competitive negotiated contracts in
excess of $10 million, and task orders and delivery orders in excess of $10 million acquired under
the Federal Acquisition Regulation.

GOVERNMENT CONTRACTING LAW REPORT

TAKEAWAYS

Total Protests Filed

The most notable statistic from GAO’s report is that total protests filed at 
GAO in FY2022 went down 12%. And importantly, this reduction comes after 
the number of protests had already fallen 12% in the prior year. While the 
recent data reveal that GAO bid protests are on a downward trend, the causes 
of the drop are not apparent, and are therefore likely to be debated among 
members of the procurement community. Possible reasons for this decline 
include:
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report, GAO considers a protest to be “effective” if the protester obtains some
form of relief from the agency, either as a result of voluntary agency corrective
action or GAO issuing a decision sustaining the protest.

At first blush, this statistic would appear to be a good sign for protesters, as
it seems to indicate that more than half of all challenges filed at GAO succeed.
However, as experienced practitioners are well aware, voluntary corrective
action may or may not ultimately result in meaningful relief to the protester.
For instance, an agency could take corrective action only for generating more
documentation to support the existing award decision.

An effective rate of over 50% might also reveal something about the quality
of agency procurements. That is, if agencies are taking corrective action—either
voluntary or at GAO’s recommendation—in response to more than half of all
GAO protests, it suggests that agencies are struggling to award contracts in
accordance with applicable procurement statutes and regulations. In the end,
without more granular data as to how often final award decisions are changed
after corrective action, it is difficult to determine the actual significance of the
increased effectiveness rate.

Hearings

Another aspect of the report worth mentioning is that the number of GAO
hearings dropped from an already small percentage of 1% to just 0.27% of total
cases. Meaning, GAO conducted only two hearings in FY 2022. Under the
Competition in Contracting Act of 1984, GAO is required to “provide for the
inexpensive and expeditious resolution of protests” to “the maximum extent
practicable.”6 To this end, GAO’s general practice is to review the existing
procurement record and briefs from the parties before issuing a written decision
within the statutory 100-day deadline. And unlike the bid protest practice at
the Court of Federal Claims, GAO does not hold hearings as a matter of course.
Indeed, a hearing appears to only be held at GAO if there is a compelling
reason, such as a need to receive expert testimony or to resolve a factual dispute.

With the overall number of protests declining—potentially freeing up more
time and resources for GAO attorneys—it will be interesting to see whether
GAO will hold more hearings in coming years.

6 See 31 U.S.C. § 3554(a)(1) (creating 100-day timeframe for GAO decisions).
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