Pratt’s
Journal of

Bankruptcy
Law

LEXISNEXIS® A.S. PRATT® JANUARY 2023

RARE EARTH AND MODERN LAND CHAPTER 15 RECOGNITION AND THE DISCHARGE OF
NEW YORK LAW GOVERNED DEBT
Alexandra Wood

@ LexisNexis



Pratt’s Journal of Bankruptcy
Law

VOLUME 19 NUMBER 1 January 2023

Editor’s Note: Crypto Is Burning
Victoria Prussen Spears 1

Crypto Bankruptcies Heat Up; Who Will Get Burned?
Kathleen M. St. John 4

Roll-Up, Roll-Up: Protecting CLO Positions in Priming Transactions
John Goldfinch, James Warbey, Claire Bridcut and Peter West 9

You Can’t Subordinate Me, I'm a Senior Secured Creditor, Right?
Michael Friedman, Larry G. Halperin and Carson M. Klarck 18

Third Circuit Adopts New “Reasonable Reader” Standard and Holds Reporting
Consumers’ Pay Status as Past Due with $0 Balance After Transfer Did Not

Violate the Fair Credit Reporting Act

Diana M. Eng and Andrea M. Roberts 22

Eleventh Circuit Holds Payment of Section 503(b)(9) Administrative Expense
Claims Do Not Reduce Subsequent New Value Preference Defense
Gregory G. Hesse and Brandon Bell 26

Farewell, Hunstein—Eleventh Circuit Holds Disclosing Debtor’s Information to
Mail Vendor Does Not Establish Concrete Harm
Wayne Streibich, Diana M. Eng and Andrea M. Roberts 34

Bankruptcy Court Slams U.S. Trustee’s Attempted Disqualification of Investment
Banker
Michael L. Cook 39

Rare Earth and Modern Land Chapter 15 Recognition and the Discharge of New
York Law Governed Debt
Alexandra Wood 45

f(ﬁ° LexisNexis’



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:

Ryan D. Kearns, J.D., at ..o 513.257.9021
Email: oo ryan.kearns@lexisnexis.com
Outside the United States and Canada, please call .. ............. (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . ... ... ..vvuunnennne.... (800) 833-9844
Outside the United States and Canada, please call ... ....... ... .. (518) 487-3385
Fax Number . . . ... .. .. . e (800) 828-8341
Customer Service Website . ... ............... hetp://www lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager Of . .. .. ... ...t (800) 223-1940
Outside the United States and Canada, please call . . ... ........... (937) 247-0293

Library of Congress Card Number: 80-68780
ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (¢Book)

ISSN: 1931-6992

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BankrurTCY Law [page number]
([year])

Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL
of Bankruptcy Law 349 (2023)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862

www.lexisnexis.com

MATTHEW BENDER

(2023-Pub.4789)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VictoriA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Scorr L. BAENA
Bilzin Sumberg Baena Price & Axelrod LLP

ANDREW P. BrRozZMAN
Clifford Chance US LLP

Micuaer L. Cook
Schulte Roth & Zabel LLP

Mark G. DoucLas
Jones Day

MaRrk J. FRIEDMAN
DLA Piper

Stuart 1. GORDON
Rivkin Radler LLP

Parrick E. MEARS
Barnes & Thornburg LLP

il



Pratt’s Journal of Bankruptcy Law is published eight times a year by Matthew Bender &
Company, Inc. Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis.
All Rights Reserved. No part of this journal may be reproduced in any form—by microfilm,
xerography, or otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner. For customer support, please contact LexisNexis
Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call Customer Support at
1-800-833-9844. Direct any editorial inquiries and send any material for publication to Steven
A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway Suite 18R, Floral Park, New York 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house

counsel, government lawyers, senior business executives, and anyone interested in privacy and
cybersecurity related issues and legal developments. This publication is designed to be accurate
and authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the present
considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

v



Rare Earth and Modern Land Chapter 15
Recognition and the Discharge of New York
Law Governed Debt

By Alexandra Wood"

In this article, the author discusses what has been described as a “critically important

issue” for foreign schemes and plans that compromise debt governed by New York law.

The Hong Kong court and the U.S. bankruptcy court have made conflicting
comments regarding the discharge of New York law-governed debt by a foreign
scheme of arrangement, where that scheme is the subject of recognition under
Chapter 15 of the U.S. Bankruptcy Code. Obiter comments were made by
Hon. Harris ] of the Hong Kong court in the case of Re Rare Earth Magnesium
Technology Group Holdings Limited® in the context of a wider discussion of the
application of the Rule in Gibbs.2 This rule provides that a debt is treated as
discharged if it is compromised in accordance with the law of the jurisdiction
which governs the instrument giving rise to the debt.

The Hong Kong court speculated that a scheme sanctioned in an offshore
jurisdiction and recognized under Chapter 15 would not be treated by a Hong
Kong court as compromising US$ denominated debt for the purpose of the
Rule in Gibbs. This was because the Rule in Gibbs requires the substantive
alteration of contractual rights to be sanctioned by a substantive provision of
the relevant law. The Hong Kong court suggested that recognition of a foreign
scheme under Chapter 15 did not operate as a matter of U.S. law to discharge
the debt which was the subject of that scheme. If the Hong Kong court’s
analysis was correct then such a scheme would not be treated by the Hong Kong
court (and possibly other courts) as binding on a creditor which had not
submitted to the relevant offshore jurisdiction.

However, Chief U.S. Bankruptcy Judge Martin Glenn in the Southern
District of New York rejected the comments of the Hong Kong court. In a
motion (in the unrelated case of Modern Land (China) Co. Limited) for
recognition of a foreign scheme of arrangement under Chapter 15, Judge Glenn
noted that, provided that the foreign court properly exercises jurisdiction over

* Alexandra Wood is counsel in the Restructuring Group of the London office of Mayer
Brown. John Marsden and Adam Paul assisted in the preparation of this article.

1 [2022] HKCFI 1686.

2 Antony Gibbs & Sons v La Societe Industrielle et Commerciale des Metaux (1890) LR 25 QBD
399.
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the foreign debtor in an insolvency proceeding and the foreign court’s
procedures comport with broadly accepted due process principles, a decision of
the foreign court approving a scheme or plan that modifies or discharges New
York law governed debt is enforceable. In recognizing and enforcing Modern
Land’s foreign scheme, the court concluded that the discharge of the relevant
notes and issuance of the replacement notes was binding and effective.

There have been many instances in which foreign schemes and plans have
compromised debt governed by New York law and Judge Glenn therefore
described this as a “critically important issue.” The debate between the Hong
Kong and U.S. bankruptcy courts is relevant to the application of the Rule in
Gibbs, not only in Hong Kong but also in England and Wales (from where the
Rule is derived) and other jurisdictions which apply the Rule in Gibbs.

THE HONG KONG COURT: RE RARE EARTH MAGNESIUM
TECHNOLOGY GROUP HOLDINGS LIMITED

On June 6, 2022, Hon. Harris J handed down the reasons for his earlier
decision (of May 27, 2022) on a petition for the sanction of a scheme of
arrangement by Rare Earth Magnesium Technology Group Holdings Limited
(the “Company”) and related winding up petition, which the Company asked
the court to dismiss. The Company had proposed a scheme under Hong Kong
law pursuant to s673 Companies Ordinance (Cap. 622) in relation to
unsecured interest-bearing bonds issued by it and governed by Hong Kong law.

These reasons included obiter comments by Hon. Harris ] in relation to the
recognition by the Hong Kong court of offshore schemes of arrangement which
compromise U.S. law-governed debt.® As explained below, he expressed the
view that where U.S. law-governed debt has been raised by a Mainland business
group listed in Hong Kong and that debt is the subject solely of an offshore
scheme recognized in the United States under Chapter 15 of the U.S.
Bankruptcy Code, such a scheme would not be treated in Hong Kong as
binding on a creditor which had not submitted to the offshore jurisdiction.

Hon. Harris ] noted that, in transnational cases, the Hong Kong court must
consider whether a scheme is internationally effective in those jurisdictions
which are of practical importance. Citing the Judgment of Mr. Justice Miles in
Re PGS ASA (in an English law context), there is no requirement for a scheme
to be effective in every jurisdiction worldwide, provided that it is likely to be
effective in the key jurisdictions in which the company operates or has assets.
Hon. Harris J highlighted the distinction between a foreign court:

3 This being a different fact pattern to the Company’s proposed scheme and hence his
comments were obiter.
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* Treating a scheme of arrangement (or other compromise) as having the
substantive legal effect of altering the legal rights of the parties to an
agreement (i.e., discharging the debt which is the subject of the
scheme).This is the compromise with which the Rule in Gibbs (referred

to below) is concerned; and

e (Merely) recognizing the purported legal consequences of a foreign
insolvency procedure.

He noted that Hong Kong, together with a number of offshore jurisdictions
(including Bermuda and the Cayman Islands), apply what is commonly referred
to as the Rule in Gibbs. This rule provides that a debt is treated as discharged
if it is compromised in accordance with the law of the jurisdiction which
governed the instrument giving rise to the debt. For example, the discharge of
Hong Kong law-governed debt by a Hong Kong scheme of arrangement.

Further, if a creditor submits to the jurisdiction of a foreign insolvency
process, it is taken to have accepted that its contractual rights will be governed
by the law of that foreign insolvency process. For example, a scheme sanctioned
by the court of an offshore jurisdiction compromising Hong Kong law-
governed debt will be treated in Hong Kong as binding on a creditor which
submitted to that offshore jurisdiction.

Conversely, if that creditor did not submit to the offshore jurisdiction, the
scheme will not be treated in Hong Kong as binding on it.

Hon. Harris ] elaborated on this latter point by reference to a US$ debt
which is the subject of a scheme sanctioned in an offshore jurisdiction and then
recognized under Chapter 15 of the U.S. Bankruptcy Code. In particular, he
referred to the decision of the U.S. bankruptcy court in In re Agrokor*
specifically the explanation that “Section 1520(a)(1) provides that the auto-
matic stay will apply to all the debtor’s property that is located within the
territorial jurisdiction of the United States.”

Hon. Harris ] remarked that such a scheme would not be treated in Hong
Kong as binding on a creditor which had not submitted to the offshore
jurisdiction because, in his view, recognition of a scheme under Chapter 15
does not constitute a compromise of U.S. law-governed debt which satisfies the
Rule in Gibbs. Hence, that creditor would not be prevented from petitioning in
Hong Kong to wind up the scheme company.

4 Inre Agrokor d.d., 591 B.R. 163, 169 (Bankr. S.D.N.Y. 2018).

47


xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:enum,  core:listitem/core:enum,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  core:listitem/core:para,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03

PRATT’s JOURNAL OF BANKRrUPTCY Law

THE U.S. BANKRUPTCY COURT: MODERN LAND (CHINA) CO.
LIMITED?

The debtor (Modern Land (China) Co. Limited) was the subject of a foreign
proceeding in the Cayman Islands concerning a scheme of arrangement
between it and the holders of certain of its US$ notes. The scheme provided for
the release of claims related to these existing notes and that, in return, each
scheme creditor would receive a pro rata share of scheme consideration
comprising cash and new notes to be issued by the debtor. The debtor’s
authorized foreign representative sought, among other things, recognition of

the Cayman proceedings as foreign main proceedings pursuant to Chapter 15
of the U.S. Bankruptcy Code.

In his order of July 18, 2022, Judge Glenn granted recognition of the
Cayman proceedings as a foreign main proceeding. He recognized the debtor’s
COMI in the Cayman Islands, citing the presumption that, absent evidence to
the contrary, a debtor’s registered office is presumed to be its center of main

interest.® The totality of the circumstances before him supported a finding of
COMI in the Cayman Islands.”

In his opinion, he addressed the obiter comments of the Hong Kong court,
noting that this was a “critically important issue.” The scheme of arrangement
in Modern Land (as is the case in many other scheme or restructuring plan
cases) modifies or discharges existing debt and related guarantees governed by
New York law, and provides for the issuance of new debt and guarantees

governed by New York law.

Judge Glenn said that, with great respect for the Hong Kong court in Rare
Earth, it had misinterpreted the earlier decision in /n re Agrokor (and other
decisions in the United States which have recognized and enforced foreign court
sanctioned schemes or restructuring plans that have modified or discharged
New York law governed debt). Provided that the foreign court properly exercises
jurisdiction over the foreign debtor in an insolvency proceeding, and the foreign
court’s procedures comport with broadly accepted due process principles, a
decision of the foreign court approving a scheme or plan that modifies or

® Case No. 22-10707 (MG).

® 11 US.C. § 1516(c).

7' Factors functioning together to support a finding of COMI in the Cayman Islands included:
recognition of the Cayman scheme as a foreign main proceeding would comport with the goals
of Chapter 15; recognition was consistent with creditors’ expectations; the prevalence of the
judicial role in the Cayman scheme; the insolvency activities in the Cayman Islands; Cayman
choice of law principles; and the debtor’s good-faith petition for recognition.
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discharges New York law governed debt is enforceable. Chapter 15 limits a U.S.
bankruptcy court’s authority to enjoin conduct outside the territorial jurisdic-
tion of the United States, but it does not make a discharge of New York law
governed debt any less controlling.

In recognizing and enforcing the Modern Land’s scheme of arrangement in
this case, the court concluded that the discharge of the existing notes and
issuance of the replacement notes was binding and effective.
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