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Introduction

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown produces the Asia Employment Law: Quarterly
Review, an e-publication covering 15 jurisdictions in Asia.

In this thirty-third edition, we flag and comment on employment law developments during the
third quarter of 2021 and highlight some of the major legislative, consultative, policy and case
law changes to look out for in 2021.

This publication is a result of ongoing cross-border collaboration between 15 law firms across
Asia with whose lawyers Mayer Brown has had the pleasure of working with closely for many
years. For a list of contributing lawyers and law firms, please see the contacts page.

We hope you find this edition useful.

With best regards,
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Duncan Abate
Partner

+852 2843 2203

duncan.abate@mayerbrown.com

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrown.com
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Jennifer Tam

Partner

+852 2843 2230
jennifertam@mayerbrown.com
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Federal Court provides guidance regarding the Fair Work Act’s
transfer of business provisions

On 20 January 2021, the Federal Court of Australia handed down its decision
in Community and Public Sector Union, NSW Branch v Northcott Supported
Living Ltd [2021] FCA 8 (Northcott).

Under the Fair Work Act 2009 (Cth), a transfer of business occurs when the
following requirements are satisfied:

1. the employment of an employee of the old employer has terminated;

2. within 3 months of the termination, the employee becomes employed by
the new employer;

3. the work the employee performs for the new employer is the same, or
substantially the same, as the work the employee performed for the old
employer; and

4. there is a relevant ‘connection’ between the old employer and the new
employer.

Where there is a transfer of business in the relevant sense, any enterprise
agreement that applied to the transferring employees while they worked for
the old employer would become binding upon the new employer in relation
to those employees (and in very limited circumstances to non-transferring
employees of the new employer).

Northcott was the first occasion upon which a court of tribunal has provided
detailed guidance in relation to the ‘same or substantially the same’
requirement.

The Court determined that, when approaching this issue, courts and tribunals
should not engage in a ‘technical’ comparison of the employee’s duties for
their first and second employer. Instead, they should focus upon whether the
‘fundamental nature’ of the employee’s work had changed from what it had
been before. This means, for example, that work can be regarded as the same
or substantially the same even though:

* the manner in which employees perform their duties has changed;

* the new position includes additional duties;

* some duties are no longer required; and

* atypical working day in the new position has a ‘different composition’.

If, however, the changes are ‘fundamental’ in character, then the work will be
regarded as no longer being the same or substantially the same. This will be a
question of fact and degree in each case.

Northcott concerned a group of employees who worked as “Team Leaders’ at
disability care homes operated by a company called Northcott Supported
Living Living (NSL). NSL was a subsidiary of Northcott Society Limited
(Northcott). In July 2019 Northcott decided to restructure its operations. This
included dissolving NSL and offering employment to most of NSL's employees
with Northcott. For most employees there was to be no change in terms and
conditions of employment, and the work was exactly the same as it had been
at NSL. However, for one cohort of employees (affected employees) there
were to be significant changes to terms and conditions of employment and in
responsbility.

The Union which represented the affected employees applied to the Federal
Court arguing that the proposed restructure constituted a transfer of business
in the relevant sense, so that the affected employees would continue to enjoy
the benefits of the enterprise agreement that had applied to them when

they were employed by NSL. Northcott argued that there was not a transfer
of business in the relevant sense because the work to be performed by the
affected employees for Northcott was not the same or substantially the same
as that performed for NSL.

Continued on Next Page
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The Federal Court found in favour of the Union, determining that the
transferring employees were performing substantially the same work in
both positions. In reaching this conclusion, the Court took account of the
similarities in seniority, duties, purpose, organisational context and position
descriptions between the two positions.

In coming to this conclusion, the Court rejected the employer’s argument that
the employees were doing substantially different work due to the fact that the
position description for the new role included additional managerial duties
and limited patient-care responsibilities. The Court also took the view that the
position description did not reflect the reality of a Service Coordinator’s day-
to-day duties.

The decision is Northcott is helpful in its rejection of an overly technical
approach to the same or substantially the same requirement, but it is
important to appreciate that to establish that positions are not the same or
substantially the same there needs to be genuine differences of substance:
differences of form are not enough.

Corrs Insight: ‘llluminating the operation of the transfer of business provisions in the
Fair Work Act’

Community and Public Sector Union, NSW Branch v Northcott Support Living Limited
[2021] 8, Federal Court of Australia, 20 January 2021

High Court of Australia will hear two appeals on whether
workers were employees or independent contractors

On 12 February 2021, the High Court of Australia granted special leave to
appeal two decisions of the Full Court of the Federal Court of Australia.

Both appeals will require the High Court to determine whether the workers
involved in the two disputes were employees or independent contractors. The
appeals will be heard together, likely in the second half of 2021. Jamsek v ZG
Operations Australia Pty Ltd (‘Jamsek’)

In Jamsek, the Full Court found that two truck drivers who had been classified
as contractors were, in fact, employees. The drivers had worked exclusively for
ZG Operations (and its predecessors) for almost 40 years.

Amongst the factors that led the Full Court to conclude that the drivers were
employees were the fact that:

e the business operated by ZG Operations was the drivers’ sole source of
income for the 40 year period;

e the drivers worked more or less regular hours with consistent duties and

work arrangements;

the drivers were first engaged as employees. In 1986 the drivers were faced

with either redundancy or agreeing to a new contract describing them as

independent contractors. Beyond the drivers having to purchase their own
delivery trucks, the working arrangements following their re-engagement as
contractors were substantially the same as those in place when the drivers
were employees;

¢ the drivers had no capacity to generate goodwill in their own business;

* ZG Operations required them to work from 6 am until at least 3 pm each
day with the consequence that the drivers’ ostensible capacity to work for
other business was, in practical terms, illusory.

Construction, Forestry, Maritime, Mining and Energy Union v Personnel
Contracting Pty Ltd (‘Personnel Contracting’)

In Personnel Contracting, the Full Court determined that a young British
backpacker engaged by a labour hire company to work on construction sites
was an independent contractor. The Court was clearly not happy with this
outcome, but felt constrained by earlier authority to reach the conclusion that
it did.

Continued on Next Page
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In the course of his judgment Chief Justice Allsop noted that if ‘unconstrained’
by previous authority, he would ‘favour an approach which viewed the
relationship ... as that of casual employment’, whilst Justice Lee observed
that the development of a dichotomy between employee and independent
contractor ‘has produced ambiguity, inconsistency and contradiction” and

that this ‘traditional dichotomy’ may not easily comprehend or accommodate
the increasing prevalence of trilateral labour hire relationships, as well as

the ‘evolution of digital platforms and the increasing diversity in worker
relationships’. It will be interesting to see how the High Court responds to
these expressions of dissatisfaction with the existing state of the law.

Jamsek v ZG Operations Australia Pty Ltd [2020] FCAFC 119

Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty
Ltd [2020] FCAFC 122

Transcript — Personnel Contracting special leave application

Transcript — Jamsek special leave application
Special leave application results (12 February 2012)

Federal Opposition unveils proposed industrial relations reforms
ahead of likely 2021 election

The opposition Australian Labor Party has indicated a number of proposed
industrial relations reforms amidst increasing speculation that there will be a
federal election in 2021.

On 10 February, Anthony Albanese, leader of the Labor Party, delivered

a speech in which he identified three major themes that would drive the
program of a future Labor Government: addressing casualisation, giving more
rights to gig economy workers and ensuring labour hire workers are paid at
least as much as direct employees working alongside them. In doing so he
averred that Labor is ‘on the side of working families’.

In March 2021, the Labor Party followed up on these commitments by
releasing what it described as the final draft of its National Platform, including
proposals aimed at:

® achieving a national minimum standard for long service leave;
introducing 26 weeks of fully paid parental leave;

® ensuring consistent treatment of public holidays between States and
Territories;

* protecting gig economy workers;

* supporting penalty rates;

* establishing an independent umpire to adjudicate bargaining disputes; and

* expanding access to flexible working arrangements.

Opposition IR policy announcements pledged, as Burke retained, Workplace Express,
(28 January 2021)

Albanese to unveil plan for contractors, Sydney Morning Herald, (9 February 2021)
Labor's expanded "employee" definition to encompass gig workers, Workplace Ex-
press, (10 February 2021)

Labor vow to favour firms that provide secure jobs, The Age, (10 February 2021)

IR blueprint points back to the future for Albanese, The Australian, (10 February 2021)
Anthony Albanese: Labor has a plan for job security in the gig economy, Daily Tele-
graph Online, (9 February 2021)

IR blueprint points back to the future for Albanese, The Australian, (10 February 2021)
ALP Special Platform Conference 2021, National Platform, Final Draft, pages 18 - 25
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Minimum wage increase of 2.5 per cent

The Fair Work Commission has announced a 2.5 per cent increase in the
minimum wage and related award minimum wages.

This will take the minimum wage for Australia's lowest-paid workers to $20.33
an hour, or $772.60 a week for full-time workers.

It will mean an extra $18.80 a week for Australia's lowest-paid full-time
workers.

For the majority of the 2.3 million people on award rates or the national
minimum wage, the increase will take effect from 1 July 2021. However, the
increase for some industries that are particularly impacted by coronavirus
restrictions will be delayed. For example, workers covered under aviation,
fitness, tourism and certain retail sector awards will have their pay rise delayed
until T November 2021.

Annual Wage Review 2020-21 92021] FWCFB 3500

High Court rejects special leave application from Federal Court
‘stand down’ decision

The High Court has refused leave to appeal from a decision of the Full Court
of the Federal Court of Australia in CEPU v Qantas Airways Limited [2020]
FCAFC 205.

That decision considered whether Qantas could lawfully deny 20,000
employees it stood down in March 2020 access to their paid sick leave,

carer's leave or compassionate leave entitlements. The Unions argued that

an employee could not be taken to be ‘stood down’ under s524(1) of the Fair
Work Act 2009 where they were taking these forms of leave. Qantas, on the
other hand, submitted that s 525 of the Act required that any absence that did
not constitute a ‘stand down’ for purposes of s 524 had to be authorised by
the employer.

A majority of the Full Court adopted the construction of the FW Act proposed
by Qantas. In support of this view, the majority found that it would be
“paradoxical if a provision that relieved an employer from making payments
to employees during a period when they [could] not usefully be employed
operated in a manner that meant that employees could take paid leave even
though there was no work for them to perform and no potential to earn
income.”

In rejecting the Unions’ application for leave to appeal from the Federal
Court's judgment, the High Court found that there was no reason to doubt
the correctness of the Federal Court's construction of the FW Act. The High
Court's decision to refuse leave to appeal therefore confirms that employees
are not entitled to take paid leave whilst they are stood down under the FW
Act without the employer’s approval.

CEPU v Qantas Airways Limited [2020] FCAFC 205

Communications Electrical Electronic Energy Information Postal Plumbing and Allied
Services Union of Australia & Ors v Qantas Airways Limited [2021] HCATrans 100

Introduction of the Sex Discrimination and Fair Work (Respect at
Work) Amendment Bill 2021

The federal Government has introduced the Sex Discrimination and Fair
Work (Respect at Work) Amendment Bill 2021 ("the Bill") in the Australian
Parliament. The Bill accepts (in whole or in part) the 55 recommendations set
out in Sex Discrimination Commissioner Kate Jenkin's Respect@Work: Sexual
Harassment National Inquiry Report (2020).

In its current form, the Bill proposes to amend the Fair Work Act 2009 (Cth)
(FW Act), Sex Discrimination Act 1984 (Cth) (SD Act) and Australian Human
Rights Commission Act 1986 (Cth). Specifically, the Bill proposes the following
key changes:
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Extending the SD Act to cover members of Parliament, judges and State
public servants.

Conferring on the Fair Work Commission the power to issue ‘stop sexual
harassment orders’ (similar to existing ‘stop bullying orders’), including
where there has been only a single instance of sexual harassment.
Consistent with the anti-bullying regime, these orders will not be available
where the person whose conduct amounted to sexual harassment is no
longer at the workplace.

Aligning the SD Act with the terms used in the model Work Health and
Safety law (ie, ‘'worker’ and ‘persons conducting a business or undertaking’
('PCBU") in order to expand the coverage of protections under the SD Act
to persons who were not previously covered eg interns, volunteers, and
self-employed workers.

Expressly prohibiting harassment on the ground of sex, rather than only
harassment of a sexual nature. The definition of sex-based harassment will
capture unwelcome conduct which is not of a sexual nature (and therefore
not sexual harassment) eg repeated sexist comments.

Amending the unfair dismissal provisions in the FW Act to clarify that
sexual harassment is a valid reason for dismissal in determining whether a
dismissal was harsh, unjust or unreasonable.

Extending the Australian Human Rights Commission’s complaint period
from six months to two years to account for the sensitive nature of sexual
harassment complaints.

Extending compassionate leave to cover miscarriage.

Notably, the Government has not accepted the Commissioner’s
recommendation to introduce a positive duty on employers to take

reasonable and proportionate measures to eliminate sex discrimination, sexual
harassment, and victimisation. In its official response to the Respect@Work
Inquiry, the Government suggested that imposing a duty of this nature would
“create further complexity, uncertainty or duplication in the overarching legal
framework”.

Sex Discrimination and Fair Work (Respect at Work) Amendment Bill 2021
Respect@Work: Sexual Harassment National Inquiry Report (2020)
Attorney-General Media Release

Federal Government’s Response to the Respect@Work Inquiry

Australian businesses and governments mandate COVID-19
vaccinations at work

Since May this year, when Alliance Airlines became one of the first employers
in Australia to require its staff to undergo COVID-19 vaccinations, an increasing
number of businesses have indicated that they will implement mandatory
vaccination policies for their employees. The push for mandatory vaccination
is occurring in the context of significant outbreaks of the Delta variant and on-
going lockdowns across the country.

Employers have duties under occupational health and safety laws to eliminate
and minimise risks to health and safety in the workplace and to provide a safe

working environment.

Employees are contractually obliged to observe the lawful reasonable

directions of their employer, and are required by statute to take reasonable
care for their own occupational health and safety and that of other persons
whose health and safety may be impacted by their acts or omissions at work.

It follows that in most instances, a requirement to be vaccinated will be a
lawful, reasonable direction that employees are obliged to observe under
their contract of employment, and also something that they must do in order
to comply with their statutory duties under occupational health and safety
legislation.
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A number of Australian governments have also issued mandatory vaccination
public health orders. Such orders include mandatory vaccination for:

* Hotel quarantine and border control workers in jurisdictions including
Victoria, the Northern Territory, South Australia, and Western Australia;

e Aged care workers nationally;

e Healthcare workers in New South Wales, Victoria, Tasmania and Western
Australia;

e Construction workers in New South Wales, Victoria, and the Northern

Territory;

Childcare and education workers in New South Wales, Victoria and the

Northern Territory; and
* Retail and hospitality workers in certain areas of western Sydney, Victoria,
and the Northern Territory.

The case for mandatory vaccinations in the workplace

Fair Work Commission Full Bench decision illustrates potential
pitfalls in making ‘small cohort’ enterprise agreements

The decision of the Full Bench of the Fair Work Commission (Full Bench) in
CFMMEU v Karijini Rail Pty Limited [2021] FWCFB 4522 (Karijini), which was
handed down on 29 July 2021, highlights the potential pitfalls for employers
who are seeking to make a ‘small cohort’ enterprise agreement.

A small cohort enterprise agreement is one where the employer negotiates
and makes an agreement with a small number of employees, in circumstances
where it is likely that a significantly greater number of employees will later

be covered by the agreement. Small cohort agreements can be used as an
alternative to ‘greenfields’ agreements, which allow employers to make an
agreement in respect of a ‘genuine new enterprise’ that is being established
or proposed by the employer(s) concerned. Unlike a small cohort agreement,
however, greenfields agreements must be made with a trade union, and must
be made prior to the engagement of ‘any persons who will be necessary for
the normal conduct of that enterprise and will be covered by the agreement'.
Small cohort agreements can be made without any union involvement. They
are most often used in the resources sector, and on major infrastructure
projects.

Previous decisions of both the High Court of Australia and the Full Court of the
Federal Court of Australia have made clear that small cohort agreements are
permissible under the Fair Work Act 2009 (Cth) (FW Act). However, the Karijini
decision highlights some of the potential traps for employers if they overreach
in their efforts to negotiate and secure a small cohort agreement — particularly
if they fail to ensure compliance with all of the necessary requirements for
agreement approval under the FW Act.

Looking to the facts of Karijini, TRRC Pty Ltd (TRRC) had a contract with Roy
Hill Infrastructure Pty Ltd (Roy Hill) to provide it with rail crew labour. The
employment of TRRC's employees was covered by an agreement (TRRC
Agreement). When TRRC's contract with Roy Hill was due to expire, the
relevant union raised with TRRC the possibility of starting to negotiate a
replacement agreement.

Rather than entering into discussions with the CFMMEU, TRRC's parent
company incorporated a new subsidiary called Karijini Rail Pty Limited (Karijni)
for the purpose of negotiating a new commercial contract with Roy Hill.
Karijini then engaged two train drivers and commenced negotiations with
them for an enterprise agreement (Karijni Agreement) to cover operations

if and when it started to supply labour to Roy Hill. The clear intention of the
companies was to transfer current TRRC employees to Karijini once the Karijini
Agreement was in place.

Continued on Next Page
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Karijini reached agreement with the employees in early August 2018, and
applied to the Fair Work Commission (FWC) for approval of the agreement.
After a delay of 13 months the agreement was approved in September
2019. The union then appealed against this decision. After further tribunal
proceedings, a Full Bench of the FWC in July 2021, determined that the
agreement could not be approved.

It reached this decision on two principal grounds: first, that the employer had
misled the employees about the terms and operation of the Agreement, such
that it could not be held that the employees had ‘genuinely agreed’ to it; and
second, that the group of employees with whom the agreement was made
had not been ‘fairly chosen’ in the relevant sense.

The employer in this instance came unstuck because they tried to be a little
too clever. But that small cohort agreements can be negotiated and approved
under the FW Act is illustrated by the August 2021 approval of an agreement
that was negotiated with just two employees in ALE Heavylift (Australia) Pty
Ltd Enterprise Agreement [2021] FWCA 4865. The point is that in this instance
the employer had taken care to comply with the substantive requirements of
the legislation, whereas in Karijini it had not.

CFMMEU v Karijini Rail Pty Limited [2021] FWCFB 4522
ALE Heavylift (Australia) Pty Ltd Enterprise Agreement [2021] FWCA 4865

Federal court rules Qantas’ outsourcing of employees was
adverse action

On 30 July 2021, the Federal Court of Australia handed down its decision in
Transport Workers” Union of Australia v Qantas Airways Ltd [2021] FCA 873
(TWU v Qantas), with further clarification issued on 25 August 2021.

In August 2020, amid the COVID-19 pandemic, Qantas announced it would
outsource some 2,500 ground crew and baggage handler positions at 10
Australian airports, in addition to 6,000 redundancies it had announced two
months earlier. In making this announcement, Qantas indicated that the
Transport Workers Union (TWU) would be afforded an opportunity to bid

for the outsourced work, as required pursuant to the relevant enterprise
agreements. The TWU subsequently prepared and submitted a bid, but was
advised in November 2020 that the bid had been unsuccessful and that the
contract had been let to other providers.

In December 2020, the TWU initiated proceedings in the Federal Court,
claiming that Qantas’ actions were unlawful by force of the general
protections’ provisions in the Fair Work Act 2009 (Cth) (FW Act).

Section 340(1) of FW Act relevantly provides that a ‘person’ must not take
‘adverse action’ against another person because that person has, or has not,
exercised ‘a workplace right’. Section 346, meanwhile, makes it unlawful to
take adverse action against a person because that person ‘is...an officer or
member of an industrial association’.

In this case, the TWU alleged that Qantas had subjected its members to
adverse action because they: were union members; had the capacity to
engage in enterprise bargaining upon expiry of their current agreement;
could participate in a protected action ballot, and could engage in protected
industrial action for the purpose of supporting or advancing claims in relation
to a proposed enterprise agreement.

According to section 361 of the FW Act, in circumstances such as this where
one person (ie TWU) alleges that another person (ie Qantas) took action for a
particular reason or with a particular intent, it is presumed that the person has
taken the action for the alleged reasons or with the alleged intensions, unless
the person proves otherwise.

Continued on Next Page
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The Federal Court was ultimately satisfied that Qantas had proved that

the outsourcing decision was not driven by the fact that some or all of the
employees were members of a union, or that at the time of the outsourcing
decision they had the ability to initiate or participate in bargaining for an
enterprise agreement. Critically, however, the Federal Court was not satisfied
that Qantas had discharged the onus of proving that the decision was not
motivated by a wish to deprive workers from exercising their workplace rights
to bargain and engage in industrial action.

Qantas has lodged an appeal against this decision, but in the meantime the
trial judge has indicated that he will hand down a decision in relation to the
remedy to be provided to the Union and its members before the hearing of
the appeal (which is expected in February 2022).

Pending the outcome of the appeal, the decision stands as a clear reminder of
the potential reach of the general protection provisions in Part 3-1 of the FW
Act in general, and of the ‘reverse onus’ provisions in section 361 in particular.
Transport Workers’ Union of Australia v Qantas Airways Limited [2021] FCA 873 (30 July
2021)

Transport Workers’ Union of Australia v Qantas Airways Limited (No 2) [2021] FCA 1012

(25 August 2021)
Qantas' Application for Leave to Appeal (7 Sep 2021)

High Court of Australia confirms correct approach to
determining who is a casual employee

The High Court has clarified the nature of casual employment in WorkPac Pty Ltd
v Rossato [2021] HCA 23 (Rossato), which it handed down on 4 August 2021. In
doing so it overturned the earlier decisions of the Full Court of the Federal Court
in Rossato and WorkPac Pty Ltd v Skene [2018] FCAFC 131 (Skene).

In both Rossato and in Skene the Full Court had determined that for purposes
of the Fair Work Act 2009 (FW Act) a casual employee was one who had

no “firm advance commitment” to ongoing and indefinite work, and whose
employment was characterised by irregular work patterns, discontinuity and
intermittency of work. In other words, according to the Full Court it was
permissible to have regard to the whole relationship when assessing whether
a person is a casual employee. In Rossato the High Court overturned this part
of the Full Court's reasoning, and determined that the question of whether
there was a “firm advance commitment” should be assessed strictly by
reference to the terms of the employee’s contract, rather than the subsequent
conduct of the parties.

In practical terms the decision of the High Court had largely been pre-empted
by the passing of the Fair Work Amendment (Supporting Australia’s Jobs and
Economic Recovery) Act 2021 (Cth) (2021 Act), which was noted in the Review
for Q1 2021. Nevertheless, the reasoning of the High Court in Rossato may still
be relevant in circumstances where an employee is engaged in a way that falls
outside the common law and statutory meaning of casual employment. One
example could be casuals engaged under enterprise agreements that pre-date
the 2021 Act and include an understanding of casual employment that does
not accord with the common law or the FW Act.

WorkPac Pty Ltd v Rossato [2021] HCA 23
Rossato — High Court clears the air (Corrs Insight, 6 August 2021)

Fair Work Commission Full Bench determines that a pre-emptive
lockout is not protected industrial action

In Australian Manufacturing Workers’ Union v McCain Foods (Aust) Pty Ltd [2021]
FWCFB 4808, a Full Bench of the Fair Work Commission (FWC) has affirmed that
a lockout of employees by McCain Foods (Aust) Pty Ltd (McCain) at its potato
processing plant (the Plant) in Tasmania did not constitute ‘protected industrial
action’ for purposes of the Fair Work Act 2009 (Cth) (FW Act).
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2.  The Allowance Claim

The Labour Tribunal and CFl dismissed the employee’s appeal on this ground
since the definition of wages under the Employment Ordinance specifically
excludes “the value of any accommodation”.

Due to a variation in respect of the Allowance by the conduct of the parties in
January 2015, the employee was granted a licence instead of being paid the
Allowance. This was a benefit in kind and did not form part of his wages. Upon
termination, he was no longer entitled to any wages or the licence granted
ancillary to his employment.

Lessons for Employers

As this case illustrates, clarity of a term in the employment contract is

as important as its flexibility, especially when it concerns an employee’s
entitlement calculated with reference to a formula and payable at a certain
time. If the formula fails for some reason (e.g., the disposal of a subsidiary
referred to in the formula) and no further variation is made to give effect to
the parties’ arrangement, such a term may only be enforceable with reference
to pre-contractual negotiations or other available evidence. This adds to the
uncertainty as to the employees’ entitlement and is likely to attract dispute.

Further, the variation of any contractual term should be clearly documented
and employers should comply with the prescribed method for variation
provided under the employment contract. If the variation concerns the
reduction of an employee’s entitlement, other additional benefits should
be given in order to make the variation valid. It is not always the case that
the court will find a waiver or estoppel to validate variations made without
complying the relevant variation clause.

More...
Are your employees required to be contactable outside Office
Hours?

In Breton Jean v &BITAAZMZEBRA ] (HK Bellawings Jet Limited) [2021]
HKDC 46, the District Court (DC) in Hong Kong allowed the statutory rest day
pay claim by the employee, who was required to be accessible on his work
phone, but dismissed his claim for wrongful dismissal against his employer.

Facts

The employee was a pilot. He joined the employer, a business jet management
company, in July 2015 and was subsequently promoted to the position of
Lead Captain. He had both flight duties and ground duties, such as monitoring
aircraft maintenance.

The employee had no regular working hours and was required to work on
demand. The employment contract provided that if he was designated on
standby, he must answer the employer's calls within one hour and perform the
necessary flying duties.

The employer's operations manual, which formed part of the contract of
employment, provided that the employee was entitled to a certain duration of
rest period for a corresponding number of consecutive working days. However,
the employer had no roster system to inform him of these rest periods. The
operations manual also provided that he had to return company phone calls
and be ready to perform work duties within a specified time limit unless he was
on scheduled annual leave or days off, and was prohibited from consuming
alcohol 12 hours prior to reporting time.

The employee was asked to deal with some maintenance work on 8 December
2016 but he did not turn up to work. He could not be reached on his work
phone either. The employer emailed him asking for his whereabouts but his
response was evasive. He claimed that it was customary to be rostered with no
duties two days prior to his annual leave, which was scheduled to commence

Continued on Next Page
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on 14 December 2016. He was asked to attend a meeting on 13 December
2016 but he did not show up.

Upon returning to work from annual leave on 31 December 2016, the
employee was summarily dismissed by the employer for his unauthorised
absence from duty without a valid reason.

Court's Decision

The DC allowed the Rest Day Pay Claim but dismissed the Wrongful
Termination Claim.

1. Rest Day Pay Claim

The DC accepted the employee's evidence that he was required to be
contactable by his work phone whenever he was not flying. The employer's
case was that the requirement of being contactable did not equate with being
designated on standby and there was a "mutual understanding” that all of
the employee’s non-flight days were considered as rest days. However, the
employer’s evidence did not support the existence of the alleged "mutual
understanding".

The issue was whether, on proper construction of the provisions in the
employment contract and the operations manual, the requirement to be
contactable equated to being on standby duty.

The DC considered that if the employee is truly on a rest day, he should be
entitled to abstain from working. For example, the employee would be free to
consume alcohol during his scheduled rest days and would refrain from doing
so if he was put on standby duty.

The employment contract and the operations manual required the employee
to answer his work phone, perform duties within a specific time limit and

not consume alcohol 12 hours before the reporting time. The employee was
effectively on standby duty when he was not on active duty, as he was not free
to do whatever he wanted, like consuming alcohol.

The DC found in favour of the employee and held the employer liable for the
Rest Day Pay Claim for more than 120 untaken rest days, which was assessed
at over HK$660,000.

2. Wrongful Termination Claim

The DC did not accept the employee’s case that he was entitled to be absent
from work from 8 to 13 December 2016 because he was taking his rest days.
No contemporaneous evidence supported this position, which the employee
had not articulated during his employment. Evidence did not support the
alleged customary day off before the scheduled annual leave either.

The DC found that the employee’s absence from 8 to 13 December 2016 was
without valid reason and unauthorised, and dismissed the wrongful termination
claim.

Takeaways for Employers

Employers must ensure that their employee is entitled to abstain from working
for 24 hours on a statutory rest day. Any constraint that the employer imposes
on what the employee may do during those 24 hours (e.g., the employee
must be on standby to answer work calls, report for duty within a specified
timeframe or must not consume alcohol), may disqualify it as being a statutory
rest day.

Failure to grant at least one statutory rest day in every period of seven days is
an offence. The EO does not require an employer to pay for a statutory rest
day; that is a matter for the parties' agreement. However, uncertainty about
the appointment of statutory rest days as well as whether those days are paid,
can give rise to potential claims (and criminal liability), as the above case

Continued on Next Page
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illustrates. Another area where liability may arise is if the employer grants more
than one rest day in a period of seven days, say, two days off, and it is unclear
which of those two days off is the statutory rest day. In this scenario, there may
be a risk that both days may be treated as statutory rest days. This may give
rise to additional liability if, for example, a statutory holiday falls on one of
those two statutory rest days and the employer would need to grant another
day off. Therefore, it is important for employers to appoint the statutory rest
day clearly and set out whether it is paid, and if yes, how much will be paid for
that day.

Summary dismissal is a serious step for employers to take against an
employee. The courts regard it as akin to capital punishment (in the
employment law world) as it deprives the employee of various entitlements,
such as wages in lieu of notice. An employee is more likely to sue the
employer not only to clear their name but also to recover the amounts

they have been deprived of because of the summary dismissal. Employers
should consider whether it makes commercial sense to summarily dismiss
an employee, given the time and financial costs of defending a claim made
by an employee will often be greater than the amount of wages in lieu of
notice required to terminate the employee by notice. Of course, there may
be situations where the employer must proceed with summary dismissal (e.g.,
when there is a statutory prohibition on terminating an employee entitled
to statutory sickness allowance by notice). In those situations the employer
should ensure that it has cogent evidence to support the summary dismissal
before proceeding.

The judgment is available at the following link: https://legalref.judiciary.hk/Irs/
common/ju/ju_frame.jsp?DIS=133147&currpage=T

More...

Hong Kong Government Launches Greater Bay Area Youth
Employment Scheme

The Government has launched the Greater Bay Area Youth Employment Scheme
(the "Scheme"), one of the measures announced during the Chief Executive’s
2020 Policy Address to create employment opportunities for university
graduates. The Scheme provides 2,000 places, with approximately 700
designated for innovation and technology (I&T) posts. Enterprises participating
in the Scheme can apply for a monthly allowance for each eligible graduate.

The Scheme entails a cross-border employment arrangement under a Hong
Kong contract. As such, apart from the obligations under the relevant Hong
Kong legislation including the Employment Ordinance (e.g. to provide the
statutory leave benefits) and Occupational Safety and Health Ordinance (e.g.
to provide a safe and healthy work environment), employers will also need
to comply with any applicable local PRC law. It is important that employers
seek legal and tax advice to understand their obligations and structure the
arrangement appropriately before sending the employees to work in GBA
Mainland cities.

The Scheme’s guidelines for employers are available at: https://www2.jobs.
gov.hk/0/Doc/information/en/gbayes/gbayes_guidelines_en.pdf

For general guidance, the Labour Department has also published a guide for
Hong Kong people who plan to work in the Mainland, which is available at:
https://www2.jobs.gov.hk/0/en/information/Mainland/Guide/

More...

Hong Kong's Statutory Minimum Wage Remains at HK$37.50
Per Hour

The statutory minimum wage (SMW) rate will remain at HK$37.50 per hour
following a review by the Minimum Wage Commission. Such rate will continue

Continued on Next Page
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Hong Kong Court Strikes Out Employment Claim for "Window
Dressing”

In Xinhua News Media Ltd & Another v Chan Chun Wo & Another [2021]
HKDC 903, the District Court (Court) struck out the employers’ claim against
former employees for overpaid wages and expenses on the ground that they
should have been initiated in the Labour Tribunal. The Court reiterated that
the focus is on the substance of the claim, free of “window-dressing”, when
considering whether it falls within the Labour Tribunal’s exclusive jurisdiction.

Background

The Defendants were former directors of the 2nd Plaintiff and employees of
the 1st Plaintiff. Before the Court proceedings, the employees had brought
claims in the Labour Tribunal against the employer for arrears of wages and
other payments.

The employers commenced the Court proceedings claiming overpaid salaries
and medical expenses arising from misappropriation of the employers' assets
and/or breach of fiduciary duties.

The employees applied to either strike out the claim or permanently stay the
proceedings, or for a declaration that the Court had no jurisdiction. The employers
argued that the Court had jurisdiction because their claim was not based on
breach of the employment contract but breach of fiduciary duties and tort.

The Court’s Decision

The Court struck out the employers' claim, which it held fell within the Labour
Tribunal’s exclusive jurisdiction. The Court also held that the claim was an
abuse of process.

The Court reiterated that the focus is on the substance, not labels, of the
claim. Even where the claim is for breach of fiduciary duty which arose out
of an employment contract, it falls within the Labour Tribunal’s jurisdiction.
It might be different if the claim for breach of fiduciary duty was for an
employee’s breach of confidence by exploiting their position.

The Court held that, ignoring any “window-dressing”, the employers'

claims were in substance simply for alleged overpayments of wages and
reimbursements. Wages and reimbursement were express terms in the
employees' employment contracts and the “Employment Handbook”
incorporated into those contracts. Therefore, the claim fell within the Labour
Tribunal’s exclusive jurisdiction.

Further, from a practical perspective, the claim was simply a factual dispute
of whether the employees had followed the required procedure such that
the payments they had obtained were authorised. The Court considered it
immaterial whether the legal basis was breach of fiduciary duty, bad faith,
gross misconduct or honest mistake. Therefore, the claim would be suitable
to be dealt with by the Labour Tribunal. This raised suspicions as to whether
the employers' additional allegations were “window-dressing” as an excuse
to initiate the action in the District Court in order to frustrate the employees'
Labour Tribunal proceedings.

The Court found that regardless of the suspicion, it was an abuse of process
for the employers to start their claim in the Court under the circumstances.

Therefore, the Court claim was struck out.
Takeaway for Employers

When starting legal proceedings against employees, employers should pay
attention to the substance of their claim. If the claim is in substance for breach
of the employment contract or a fiduciary duty arising out of it, then it should
be started in the Labour Tribunal. Initiating the action in a court or another
tribunal may result in the claim being struck out.

The judgment
More...
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Draft model standing orders issued for public comments under
the IR Code

The Industrial Employment (Standing Orders) Act, 1946 (SO Act) requires
employers to formulate standing orders, which are essentially service rules
pertaining to an establishment. In most states, the SO Act applies to 'industrial
establishments' which employ / had employed 100 or more workmen on

any day in the last 12 months. However, in a few states such as, Karnataka

and Maharashtra, this threshold has been reduced 50 or more workmen.

The obligation on employers (whose establishments are covered) is to draft
standing orders and have them certified by the labour authorities.

State governments (which are the appropriate governments in case of private
companies) have issued model standing orders (MSO), and employers are
required to ensure that their draft standing orders are aligned with the MSO
to the extent feasible. In most states, the MSO is deemed to be adopted until
the certified standing orders are obtained.

The IR Code will increase the threshold for the applicability of provisions
relating to standing orders. Under that Code, corresponding provisions will
apply to industrial establishments (which includes commercial establishments)
having 300 or more workers. Unlike the SO Act, under the IR Code, only the
central government has the authority to issue MSO. Accordingly, in exercise of
such authority, the central government has released draft sector-specific draft
MSOs for (1) manufacturing sector, and (2) service sector.

The draft MSOs for both sectors provides include provisions on classification of
workers, publication of working conditions, payment of wages, maintenance of
service records, termination of employment, disciplinary action for misconduct,
grievance redressal and complaints, etc.

The central government had provided 30 days' time (i.e., from 31 December
2020) to the public/stakeholder to provide their comments on the draft MSOs.

More...
More...

Change in the expected implementation date of the labour
codes, and release of draft state rules under the labour codes

The Indian government is in the process of consolidating 29 existing central
labour laws into 4 labour codes. The prime objective of the consolidation has
been to facilitate the ease of doing business, the use of technology, and to
eliminate multiplicity and inconsistency of definitions across laws.

The Code on Wages, 2019 (Wage Code) was passed by the Parliament and
approved by the President on 8 August 2019. The remaining three codes,

viz. Industrial Relations Code, 2020 (IR Code), Code on Social Security,

2020 (SS Code) and Occupational Health, Safety and Working Conditions
Code, 2020 (OSH Code) were passed by the Parliament and were approved
by the President on 28 September 2020. However, all four codes are yet

to come into effect on a date to be notified by the central government. In
accordance with the labour ministry's announcement last year, the codes were
proposed to come into effect from 1 April 2021. However, since many state
governments are yet to publish their respective rules under the four codes, the
implementation date has been delayed. There is no clarity on the specific date
for implementation - that said, they are expected to come into effect later in
2021.

Some states have released their draft state rules under some or all of the 4
labour codes.

a. Draft State Rules for Wage Code:

The state governments of Jammu & Kashmir, Bihar, Uttar Pradesh, Karnataka
and Odisha have released the draft state rules under the Wage Code, for

Continued on Next Page
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public comments. The draft rules, once finalized, will subsume the respective
state rules under the subsumed laws. The Draft State Wage Code Rules
provide manner of calculating and paying minimum wages, working conditions
i.e. working hours, overtime, leave, etc., salary deductions and recovery of
excess deductions, setting up a state advisory board, timely payment of
wages, claims and dues, maintenance and filing of specific forms, registers and
records.

b. Draft State Rules for Social Security Code:

The state governments of Jammu & Kashmir, Bihar, Uttar Pradesh have
released the state rules under the Social Security Code, for public comments.
The draft rules, once finalized, will subsume the respective state rules under
the subsumed laws. The Draft State Social Security Code Rules provide for
rules regarding setting up of Social Security boards/organizations, composition
of Employee Insurance Courts (for disputes regarding Employees' State
Insurance), manner of making an application to receive gratuity payments,
social security for building and other construction workers, relevant authorities
and compliances under the Social Security Code, manner of compounding
offence, etc.

c. Draft State Rules for Industrial Relations Code:

The state governments of Madhya Pradesh and Uttarakhand have released
the state rules under the Social Security Code, for public comments. The
draft rules, once finalized, will subsume the respective state rules under

the subsumed laws. The Draft State Social Security Code Rules provide for
procedural rules regarding constitution of works committee, trade unions,
standing orders, notice of change, mechanism of resolution of trade disputes,
strikes and lock-outs, lay-off, retrenchment and closure, remittances to the
worker-reskilling fund (a newly introduced contribution which an employer is
required to make to in case of retrenchment or termination), etc.

d. Draft State Rules for Occupational Safety, Health and Working Conditions
Code:

The state government of Uttarakhand has released the state rules under the
Occupational Safety, Health and Working Conditions Code (OSH Code), for
public comments. The draft rules, once finalized, will subsume the respective
state rules under the subsumed laws. The draft state rules on OSH Code
provides for rules on, among other things, constitution of advisory committee,
specific committee on health and safety, working conditions, special provisions
for employment of women, contract labour and inter-state migrant workers,
social security fund, standard of health and safety in use of equipment and
conducting industrial processes, maintenance of statutory documents, offences
and penalties for non-compliance, etc.

Public and stakeholder comments can be submitted to the respective

state governments on the provisions proposed under the draft rules. Such
comments can be provided within a window of 30 to 45 days from the date of
publication of the draft rules. The state governments will review the comments
received by various stakeholder, assess the scope for making changes/revisions
to the rules, and thereafter publish the final rules under the codes. Draft state
rules under the other state governments are expected to be issued in the
coming months.

More...

More...

More...

More...

More...

More...
More...
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Exemption from and Online Self-Certification for labour law
compliances in Telangana

The Government of India has suggested the state governments to examine
various legislations for rationalizing and simplifying the existing process of
implementation of those legislations. This was aimed at minimizing the burden
of regulatory compliance to the industries for the Ease of Doing Business
initiative. Pursuant to the central government's suggestions, the Telangana
State Government has:

2

granted exemption to establishments in the state from maintaining

certain records and registers, requirements on displaying abstracts,
allowed preservation of electronic records under various employment

laws, including laws on shops and establishment, labour welfare fund,
national and festival holidays, contract labour, inter state migrant workmen,
minimum wages, SO Act, maternity benefit, etc..

b. permitted online self-certification in respect of the certain compliances
under the said state and central laws.

More...

Revised Guidelines on International Arrivals

The Ministry of Health and Family Welfare (MoHFW) has issued revised
guidelines on international arrivals (MoHFW Revised Guidelines) in
supersession of the earlier guidelines dated 2 August 2020.

The MoHFW Revised Guidelines require/provide that the following -

* travellers to submit a negative RT PCR test report on arrival or undergoing
a RT-PCR test using the facility at the airport. There would be no obligation
to quarantine (institutional or home) for travellers that submit a negative
RT PCR test (conducted 72 hours prior to the journey) report on the airport
portal, or the travellers opting RT-PCR test facility at the airport. However,
they are still required to self-monitor their health.

e Travellers found to be symptomatic during screening on arrival at the
airport will have to undergo 7 days' institutional quarantine, and/or home
quarantine as per the order of the authorities and the existing protocol.

e Travellers may seek an exemption from submitting a negative RT-PCR test
report on arrival if the reasons for arrival in India is death in family However,
such traveler will require to submit their test sample at the airport before
exiting the airport.

Continued on Next Page
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There are also some variations for in the guidelines applicable to international
travellers arriving from Europe, United Kingdom, Middle East, South Africa
and Brazil. The MHA Revised Guidelines provide that international travellers
from arriving from these countries would be required to undergo molecular
testing and quarantine (home or institutional) according to the orders from the
authority.

More...

Reservation/quota under for local candidates under the Haryana
State Employment of Local Candidates Act, 2021 (Local
Candidates Act)

The Haryana State Legislative Assembly passed the Haryana State
Employment of Local Candidates Bill, 2020 (Bill) on 5 November 2020. It was
approved by the Governor on 26 February 2021, and the Local Candidates Act
was published in the state gazette on 2 March 2021. It will come into effect on
a date to be notified by the state government.

On coming into effect, the Local Candidates Act would apply to private
companies, partnership firms, limited liability partnerships, etc. employing 10
or more employees, and would require them to provide 75% quota for locally
domiciled candidates in posts where the gross monthly salary is INR 50,000
or less (or such other amount that may be notified by the State government).
There is a provision for employers to claim an exemption from the reservation
requirement if adequate local candidates of the required skill, qualification or
proficiency are unavailable.

In order to be eligible for a reservation, a local candidate is required to register
herself / himself on a designation government portal. There would also be an
obligation on private employers to (a) register every employee earning a gross
monthly salary of INR 50,000 or less on the government portal; and (b) submit
a quarterly report with details of the local candidates employed by them
during that quarter.

Non-compliance with this reservation obligation could be penalized with a
monetary fine in the range between INR 50,000 to INR 2,00,000 (USD 700 to
USD 2800) in the first instance.

More...
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Ministry of Labour and Employment is targeting October 2021
for implementing the labour codes

The four labour codes i.e. Code on Wages, 2019 (Wage Code), Industrial
Relations Code, 2020 (IR Code), Code on Social Security, 2020 (SS Code)
and Occupational Health, Safety and Working Conditions Code, 2020 (OSH
Code) were passed by the Parliament and were granted Presidential assent

in September 2020 - however, they are yet to come into effect on a date to
be notified by the central government. The codes were initially expected to
come into effect on 1 April 2021. However, as many state governments are
still in the process of drafting and publishing their respective state rules under
the four codes, and since the governments' focus shifted towards containing
the pandemic, the implementation date of the codes has been delayed. At
present, there is no clarity on the specific date for implementation - that said,
based on recent news reports, the Ministry of Labour and Employment is now
targeting October 2021 for implementing the codes.

Meanwhile, a few state governments and the central government have
released rules under some or all of the 4 labour codes. Public and stakeholder
comments on the above draft rules can be submitted to the state governments
and central government that has released the respective rules. The rules
provide for a window of 30 to 45 days from the date of publication of the
draft rules for submitting the public/stakeholder comments. The relevant state
government or central (as the case may be) will review the comments received
by various stakeholder, assess the scope for making changes/revisions to the
rules, and thereafter publish the final rules under the codes. The draft rules,
once published, will subsume the respective central and state rules under

the subsumed laws. Draft state rules under the other state governments are
expected to be issued in the coming months.

a. Draft State Rules for Wage Code:

The state governments of Punjab and Gujarat have released the draft state
rules under the Wage Code, for public comments. The Draft State Wage
Code Rules provide manner of calculating and paying minimum wages,
working conditions i.e. working hours, overtime, leave, etc., salary deductions
and recovery of excess deductions, setting up a state advisory board, timely
payment of wages, claims and dues, maintenance and filing of specific forms,
registers and records.

b. Draft Central and State Rules for SS Code:

The central government has released its draft employees' compensation rules
under the under the SS Code, for public comments. The draft rules provide
for procedural rules for claiming compensation towards accidents and injuries
taken place at the workplace.

Further, the state governments of Punjab and Madhya Pradesh have released
the state rules under the SS Code, for public comments. The Draft State SS
Code Rules provide for rules regarding setting up of Social Security boards/
organizations, composition of Employee Insurance Courts (for disputes
regarding Employees' State Insurance), manner of making an application to
receive gratuity payments, social security for building and other construction
workers, relevant authorities and compliances under the Social Security Code,
manner of compounding offence, etc.

Continued on Next Page
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https://www.simpliance.in/files/labour_code_docs/40884994_the-code-on-wages-punjab-rules-2021.pdf
https://www.simpliance.in/files/labour_code_docs/8589535_the-code-on-wages-gujarat-rules-2021.pdf
https://www.simpliance.in/files/labour_code_docs/draft-code-on-social-security-employees-compensation-central-rules-2021.pdf
https://www.simpliance.in/files/labour_code_docs/the-code-on-social-security-punjab-rules-2021.pdf
https://www.simpliance.in/files/labour_code_docs/the-madhya-pradesh-social-security-code-rules-2020.pdf
https://labour.gov.in/sites/default/files/Drart_IR_Notification.pdf
https://www.simpliance.in/files/labour_code_docs/96972690_the-industrial-relations-karnataka-rules-2021.pdf
https://www.simpliance.in/files/labour_code_docs/26334206_the-industrial-relations-punjab-rules-2021.pdf
https://www.simpliance.in/files/labour_code_docs/3773834_the-industrial-relations-gujarat-rules-2021.pdf
https://labour.gov.in/sites/default/files/226628_compressed.pdf
https://www.simpliance.in/files/labour_code_docs/47508871_the-uttar-pradesh-occupational-safety-health-and-working-condition-code-rules-2021.pdf
https://www.simpliance.in/files/labour_code_docs/26906690_the-occupational-safety-health-and-working-conditions-madhya-pradesh-rules-2021.pdf
https://www.simpliance.in/files/labour_code_docs/88762344_the-punjab-occupational-safety-health-and-working-conditions-rules-2021.pdf
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https://nasscom.in/sites/default/files/corona-files/20210522_CG_order 4.pdf
https://main.mohfw.gov.in/sites/default/files/MoM NTAGI - May 28%2C 2021.pdf
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https://www.mha.gov.in/sites/default/files/MHAOrder_27052021_0.pdf
http://bombaychamber.com/admin/uploaded/NEWS Block/Break the Chain Order dated 4.6.21.pdf
https://covid19.karnataka.gov.in/storage/pdf-files/Government%20Orders/Order-Revised%20Guidelines%20to%20break%20the%20Chain%20of%20COVID-19%20Transmission%20in%20the%20State.pdf
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https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2021-2022/WSU_Aadhar_ECR_529.pdf
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The relevant changes are highlighted below:

a. Increasing the withdrawal limit- Prior to the amendment the subscribers
upon attaining the age of 60 or superannuation can withdraw the entire
pension wealth if the total amount was INR 2,00,000 or less. This upper
limit has now been increased to INR 5,00,000.

b. Condition subject to which purchase of annuity can be deferred- Prior
to the amendment, the subscriber can defer purchase of annuity for a
maximum period of 3 years provided the subscribers issues a prior written
notice. The amendment has imposed an additional condition whereby, if
the subscriber dies before the arrival of due date to purchase annuity, then
the entire pension wealth will be paid to the nominee or legal heir.

c. NPS Trust- Pursuant to the amendment, the functions and responsibilities
of the NPS Trust have been increased. The NPS Trust can now settle
claims of subscribers, collect subscription fees, monitoring investment
management activities etc.

More...

Implementation of labour codes delayed beyond October 2021.

The four labour codes i.e. Code on Wages, 2019 (Wage Code), Industrial
Relations Code, 2020 (IR Code), Code on Social Security, 2020 (SS Code) and
Occupational Health, Safety and Working Conditions Code, 2020 (OSH Code)
(together ‘Labour Codes’) were passed by the Parliament and were granted
Presidential assent in September 2020. The Labour Codes were originally
expected to come into effect from 1 April 2021. However, the implementation
of the Labour Codes has been deferred for the time being and the Labour
Codes are likely to be implemented in 2022.

In recent months, the Central Government and few more state governments
have framed draft rules under the Labour Codes. The draft rules provide for
a window of 30 to 45 days from the date of publication of their publication
for submitting public/stakeholder comments. The relevant state government
or the Central Government (as the case may be) will review the comments
received , assess the scope for making changes/revisions to the rules, and
thereafter publish the final rules under the Labour Codes. The finalized rules,
once published, will subsume the respective central and state rules under the
subsumed laws. Set out below is a summary of the states that have released
their draft rules in Q3 of 2021:

a. Draft State Rules for Wage Code:

The state governments of Himachal Pradesh, Jharkhand, Rajasthan,
Maharashtra and Haryana have released the draft state rules under the

Wage Code for public comments. The draft state Wage Code rules provide
manner of calculating and paying minimum wages, working conditions i.e.
working hours, overtime, leave, etc., salary deductions and recovery of excess
deductions, setting up a state advisory board, timely payment of wages,
claims and dues, maintenance and filing of specific forms, registers and records.

b. Draft State Rules for IR Code:

The state governments of Jharkhand and Haryana have released the state
rules under the IR Code for public comments. The draft state IR Code rules
provide for procedural rules regarding constitution of works committee, trade
unions, standing orders, notice of change, mechanism of resolution of trade
disputes, strikes and lock-outs, lay-off, retrenchment and closure, remittances
to the worker-reskilling fund (a newly introduced contribution which an
employer is required to make to in case of retrenchment or termination), etc.

c. Draft State Rules for OSH Code:

The state governments of Odisha and Haryana have released the state rules

Continued on Next Page
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https://www.financialexpress.com/industry/labour-code-rollout-to-be-delayed-further-beyond-october-1-deadline/2309682/
http://rajpatrahimachal.nic.in/openFile.aspx?id=36113&etype=Notice
https://shramadhan.jharkhand.gov.in/ftp/WebAdmin/documents/The_Code_on_Wages_(Jharkhand)_Rules_2021.pdf
https://labour.rajasthan.gov.in/notification.aspx
https://www.compfie.com/compliance-news/2021/09/06/draft-notification-of-the-maharashtra-code-on-wages-rules-2021-dated-03-09-2021-govt-of-maharashtra/
https://storage.hrylabour.gov.in/uploads/labour_laws/Y2021/Sep/W3/D17/1631880165.pdf
https://labour.odisha.gov.in/sites/default/files/2021-06/800-L%26ESI Dept..pdf
https://labour.odisha.gov.in/sites/default/files/2021-06/751 L%26 ESI Deptt..pdf
https://shramadhan.jharkhand.gov.in/ftp/WebAdmin/documents/E-Gazette -I. R._Code_(Jharkhand)_Rules_2021.pdf
https://labour.odisha.gov.in/sites/default/files/2021-07/1003_0.pdf
https://storage.hrylabour.gov.in/uploads/labour_laws/Y2021/Sep/W3/D17/1631879843.pdf
https://www.compfie.com/compliance-news/2021/08/31/draft-notification-of-the-maharashtra-code-on-social-security-rules-2021-dated-27-08-2021-govt-of-maharashtra/
https://storage.hrylabour.gov.in/uploads/labour_laws/Y2021/Sep/W3/D17/1631880302.pdf
https://www.compfie.com/wp-content/uploads/2021/07/26072021_LEI_01.pdf
https://www.compfie.com/wp-content/uploads/2021/08/27082021_LEI_03.pdf
https://eshram.gov.in/
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https://www.kwsp.gov.my/about-epf/news-highlights/references/epf-act-1991
http://www.federalgazette.agc.gov.my/outputp/pua_20210226_PUA%2077.pdf
https://www.perkeso.gov.my/en/our-services/protection/employees-social-security-act-1969-act-4/domestic-workers
https://www.perkeso.gov.my/en/our-services/protection/employees-social-security-act-1969-act-4/domestic-workers.html
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Pace Perlindungan Rakyat Dan Pemulihan Ekonomi (“Pemulih”)
— Financial aid package announced by the Prime Minister of
Malaysia on 28.6.2021

Wage Subsidy Programme 4.0

The Government will continue the Wage Subsidy Programme for up to 500
workers per employer with assistance of RM600 per worker for four months,
i.e. two months for all sectors in the Second Phase of the National Recovery
Plan (NRP), and a further payment for two months for the sectors categorised
under the negative list in the Third Phase of the NRP. Unlike the previous
wage subsidy programmes, there are no salary limit conditions for the Wage
Subsidy Programme under Pemulih. Hence, employers may apply even if their
employees earn more than RM4,000 a month.

Extension and improvements to PenjanaKerjaya programme — PenjanaKerjaya
3.0

The PenjanaKerjaya programme that is due to end in June 2021 will be
extended with several improvements, namely reducing the salary eligibility
limit from RM1,500 to RM1,200 for the “Malaysianisation” programme to give
more incentives to employers to replace foreign workers with local workers,
and reducing the employment contract period from 12 months to 6 months for
employees aged 50 and above, the disabled and former prisoners.

Human Resources Development Fund Levy

Employers who are unable to operate during the lockdown will be granted
an automatic exemption from paying a levy to the Human Resources
Development Fund for two months. Employers from new sectors who are
required to pay a levy to the Human Resources Development Fund as a result
of the amendment to the Human Resources Development Fund Act 2001 will
be exempted from paying the levy until December 2021.
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Arachchige v Raiser New Zealand Limited and Uber B.V. [2020]
NZEmpC 230.

The Employment Court has issued another decision relating to the status of
contractors

Mr Arachchige was an Uber driver in Auckland and applied to the Employment
Court for a declaration that he was an employee of Raiser New Zealand
Limited and/or Uber B.V. (collectively, Uber), so that he could raise a personal
grievance for unjustifiable dismissal.

Mr Arachchige’s main argument that his status was one of employee was

the lack of control that he had over building a customer base and over
determining what fare to charge. Without the ability for the driver to establish
a relationship with passengers, he argued there was an inability to attract
future work.

Uber argued that it was a technology business with its value being in the lead
generation software application it provides to connect people who a need
transport service, with people that provide transport services. Uber’s position
was that it had a Service Agreement with Mr Arachchige and he was not an
employee.

The Employment Court held that Mr Arachchige’s work was not directed or
controlled by Uber beyond some matters that might be expected given he
was operating using the Uber ‘brand’ and Uber did not direct Mr Arachchige
in connection with the provision of the transport services. Mr Arachchige also
determined whether and for how long he undertook services, provided all the
necessary equipment and tools to undertake the work, and was responsible for
his tax obligations. Given all these factors the Employment Court held that Mr
Arachchige was not employed by Uber.

The Employment Court at the outset of the decision noted its inquiry was
intensively fact specific and only addressed Mr Arachchige’s situation. The
Court distinguished the facts of this case from two other recent decisions of
the Employment Court, where the drivers had to work as directed and had
little authority over the way in which they carried out their business activities.

Read the decision here.
Gate Gourmet New Zealand Ltd v Sandhu [2020] NZEmpC 237

This was the first Employment Court decision on COVID-19 issues, with

the majority of the Full Court finding that the Minimum Wage Act did not
require an employer to pay employees the minimum wage in circumstances
where those employees did not perform work during New Zealand's Level

4 Lockdown in early 2020. This case concerned whether Gate Gourmet had
breached the Minimum Wage Act 1983 (MWA) during New Zealand's Level
4 lockdown by paying employees who had not been rostered to work, at the
rate of 80% of their normal pay (being 80% of the minimum wage).

On appeal, the majority of the Court found that the purpose of the MWA is
to ensure that employees receive a base wage for their work to enable them
to meet living expenses for themselves and their family, but that the MWA
does not provide for a guaranteed minimum income. Instead, section 6 of
the MWA provides for a minimum payment in exchange for work performed
by an employee. The Court stated that accepting the employees’ expansive
interpretation of what constituted work (namely, the employees being ready,
willing and able to work) “would undermine the core concept of section 6",
which provides the exchange of payment for work.

While the Court acknowledged that Parliament has made it clear that the
preservation of minimum employment rights is of the utmost importance, it
saw no persuasive basis for departing from the well-established approach to
assessing work for the purposes of section 6 of the MWA.

Continued on Next Page
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Accordingly, the Court concluded that “when the defendants stayed home,
they were not working for the purposes of the MWA, the MWA was not
engaged, and no statutory minimum wage entitlements arose”.

Read the case here. Read Simpson Grierson’s commentary here.

A Labour Inspector of the Ministry of Business, Innovation and
Employment v Tourism Holdings Limited [2021] NZCA 1.

In this case, the issue was, as a question of law, whether productivity or
incentive-based payments were a regular part of an employee’s pay when
calculating ordinary weekly pay under the Holidays Act 2003 (Act). Tourism
Holdings Ltd employed “driver guides” for their tours. Among other tasks,
these guides sold tourist experiences to their clients whilst on tour. The guides
earned commission for each tourist experience they sold. The commission was
paid in a lump sum after the end of that tour.

Commission is always included in the employee’s average weekly earnings,
however the Labour Inspectors and THL disputed whether the guide’s
commission should be included in the employee’s ordinary weekly pay.

Section 8(1) of the Act provides that ordinary weekly pay means the amount
of pay an employee receives under his or her employment agreement for an
ordinary working week. Section 8(1)(b)(i) of the Act stipulates that productivity
or incentive-based payments in ordinary weekly pay “if those payments are a
regular part of the employee’s pay”.

In allowing the appeal, the Court held that the purpose of the alternative
approach found in section 8(2) is to provide for the calculation of “ordinary
weekly pay” where the definition found in section 8(1) cannot be applied. One
of those circumstances was, as in the case being considered, where there is no
ordinary working week.

In relation to the qualifying word “regular” in section 8(1)(c)()), the Court
considered dictionary meanings for the word regular applied to commission as
earnt by the driver guides. The Court held that payments are “a regular part of
the employee’s pay” if they are made:

- substantively regularly, being made systematically and according to rules; or
- temporally regularly, being made uniformly in time and manner.

If productivity or incentive-based payments are a regular part of an employee’s
pay, those payments must be included when calculating ordinary weekly pay
under section 8(2) of the Act. This was irrespective of whether the payments
were part of pay for an ordinary working week (in the driver guide scenario the
payments did not as there was no ordinary working week given the varying
length of the tours).

While the commission payments were not part of the payment of daily rate
compensation for each week, the Court held that it did form part of pay in the
week after the tour when it was paid, and commission was paid regularly. This
meant that the driver guide’s commission payments were regular payments
and therefore not to be deducted as part of factor b in the section 8(2)

formula.

More...
Simpson Grierson’s commentary...
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Holidays (Increasing Sick Leave) Amendment Bill

The Holidays (Increasing Sick Leave) Amendment Bill is with the Education
and Workforce Select Committee, and the Select Committee is due to report
back on the Bill by 6 April 2021. The main purpose of this bill is to increase the
availability of employer-funded sick leave for employees.

Holidays (Increasing Sick Leave) Amendment Bill

Holidays (Bereavement Leave for Miscarriage) Amendment Bill

The Holidays (Bereavement Leave for Miscarriage) Amendment Bill was passed
by Parliament on 24 March 2020. The Bill amends the Holidays Act 2003 to
provide that the end of a pregnancy by miscarriage or still-birth constitutes
grounds for bereavement leave for parents, their partners and parents
planning to have a child through adoption or surrogacy, and that the duration
of the bereavement leave should be up to 3 days.

Holidays (Bereavement Leave for Miscarriage) Amendment Bill

Title: Holidays (Bereavement Leave for Miscarriage) Amendment
Bill (No 2)

The Holidays (Bereavement Leave for Miscarriage) Amendment Bill (No 2) (the
Bill) received royal assent on 30 March 2021, and came into force on 31 March
2021.

This legislation expands on the current paid bereavement leave measures by
adding that the unplanned end of a pregnancy by miscarriage or still-birth
constitutes grounds for bereavement leave for the mother and her partner or
spouse, and that the minimum statutory duration of such bereavement leave is
3 days.

More...


https://www.mbie.govt.nz/assets/holidays-act-taskforce-final-report.pdf
https://www.simpsongrierson.com/articles/2021/government-releases-damp-squib-report-from-holidays-act-taskforce
https://www.legislation.govt.nz/bill/government/2020/0001/latest/LMS430531.html?src=qs
https://www.legislation.govt.nz/bill/member/2019/0159/latest/LMS220706.html
https://www.legislation.govt.nz/bill/member/2019/0159/latest/LMS220706.html
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Increase of minimum wage

On 1 April 2021, the adult minimum wage increased to $20.00 per hour (an
increase from $18.90). The minimum starting out and training wage rates both
increased to $16.00 per hour (an increase from $15.12), which is 80% of the
adult minimum wage rate.

More...

COVID-19 Public Health Response (Vaccinations) Order 2021

The COVID-19 Public Health Response Vaccinations Order came into force on
30 April 2021, requiring specified groups of workers to be vaccinated against
COVID-19 before performing certain work (subject to limited exemptions).
Those individuals who are not vaccinated (and are not exempt from being
vaccinated) are not permitted to carry out work specified under the Order.

The categories of workers that the Health Order applies to, include (but are
not limited to) workers at managed quarantine/isolation facilities, aircrew
members, and airport baggage handlers.

COVID-19 Public Health Response (Vaccinations) Order 2021

Fair Pay Agreements

On 7 May 2021, the Government announced the implementation of its
pre-election commitment to Fair Pay Agreements ("FPA"). An FPA will set
minimum standards for employees and employers in a particular occupation
or industry, in New Zealand. The FPA bargaining process can only be initiated
by unions if they have a support threshold of 10%, or 1000 workers within

the occupation or industry, or if they meet a public interest test in an industry
or occupation where employment issues exist, such as low pay or limited
bargaining power.

Once an FPA is ratified, employees or employers cannot opt out of an FPA. If
agreement is not reached, parties return to the bargaining process. If a second
vote fails, the FPA will be under the jurisdiction of the Employment Relations
Authority to determine.

FPAs will cover all workers within an industry or occupation whether they are a
member of a union or not. Unions will represent employees. Employees who
are not union members will have no freedom of association or choice as to
who represents them.

We expect a draft bill to be released later this year.

More...
More...

Holidays (Increasing Sick Leave) Amendment Bill

The Holidays (Increasing Sick Leave) Amendment Bill received royal assent

on 24 May 2021. The Bill comes into force on 24 July 2021, and will increase
the minimum statutory sick leave entitlement from 5 days to 10 days per year.
Employees will therefore receive the increased entitlement on their first sick
leave anniversary date following 24 July 2021. Employees who already receive
10 or more days’ sick leave per year will not be affected by this change.

The maximum amount of unused sick leave that an employee can accumulate
will remain at 20 days, but the maximum number of days of untaken sick leave
that can be carried over from one year to subsequent years will be reduced
from 15 days to 10 days.

More...
More...


https://www.mbie.govt.nz/about/news/minimum-wage-rising-to-20-dollars-per-hour/
https://www.legislation.govt.nz/regulation/public/2021/0094/latest/whole.html
https://www.beehive.govt.nz/release/fair-pay-agreements-improve-pay-and-conditions-essential-workers
https://www.simpsongrierson.com/articles/2021/fair-pay-agreements-at-what-cost
https://www.legislation.govt.nz/act/public/2021/0018/9.0/LMS430531.html
https://www.simpsongrierson.com/articles/2021/more-sick-leave-entitlements-on-the-way
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Barry v C | Builders Limited [2021] NZEmpC 82.

The Employment Court recently held that an individual engaged as a builder
for a building company had been incorrectly classified as a contractor, and
determined the real nature of the relationship to be one of employment.

In determining the real nature of the relationship, the Employment Court again
emphasised the need to determine such issues on the specific circumstances.
While it was clear from the outset that the plaintiff had been engaged as an
independent contractor, the Court held that the true nature of the relationship
between the parties was effectively an employment relationship. In reaching this
decision, the Court took the following factors (amongst others) into account:

® The defendant company had the right to exercise detailed control over
the way work was performed by the plaintiff. The plaintiff moved between
sites and worked on particular jobs as directed by the defendant, and
the plaintiff's working records showed a relatively consistent pattern of
work hours and did not reflect any real sense of flexibility that could be
exercised by the plaintiff;

* The plaintiff was integrated into the defendant’s organisation, as the
plaintiff drove a company vehicle on occasion, reported to and was
assigned tasks by the defendant’s owner, and there was nothing to
externally differentiate him from any of the other workers on site;

* There was no evidence to suggest that the plaintiff could subcontract or
delegate his work, and the Court inferred that other workers would have to
cover for the plaintiff if he was not at work;

* Although the plaintiff had his own tool belt with small tools in it, all
other tools which he used to undertake his work were provided by the
defendant; and

* The plaintiff was paid based on hours worked, any goodwill generated
by the plaintiff's skill, labour or work ethic would accrue to the defendant,
rather than the plaintiff.

The Court concluded that the plaintiff was effectively providing personal
service to the defendant and was not, in reality, operating a business on his
own account. Accordingly, the real nature of the relationship between the
parties was one of employment.

More...

The Holidays (Increasing Sick Leave) Amendment Act 2021

On 24 July 2021, the Holidays (Increasing Sick Leave) Amendment Act 2021
came into force, amending the Holidays Act 2003 (Holidays Act) to increase
the minimum sick leave entitlements provided to employees from 5 days to
10 days per annum. The maximum entitlement of sick days that an employee
can have at any one time under the Holidays Act remains at 20 days, however
the number of sick days that an employee can carry over from one 12 month
period to a subsequent 12 month period has been reduced from 15 to 10.

In accordance with the Holidays Act, new employees will become entitled

to their sick leave entitlement of 10 days on the date following 6 months’
continuous employment. Current employees will receive their sick leave
entitlement of 10 days on their next entitlement date following 24 July 2021,
which would either be after reaching 6 months’ continuous employment, or
on their next sick leave entitlement date (which is the date 12 months after an
employee last became entitled to sick leave).

The Act
Simpson Grierson’s commentary


https://www.employmentcourt.govt.nz/assets/Documents/Decisions/2021-NZEmpC-82-Barry-v-C-I-Builders-Limited.pdf
https://www.legislation.govt.nz/act/public/2021/0018/9.0/LMS430531.html
https://www.simpsongrierson.com/articles/2021/more-sick-leave-entitlements-on-the-way
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COVID-19 Public Health Response (Vaccinations) Order 2021

The COVID-19 Public Health Response Vaccinations Order came into force on
30 April 2021, requiring specified groups of workers to be vaccinated against
COVID-19 before performing certain work (subject to limited exemptions).
Those individuals who are not vaccinated (and are not exempt from being
vaccinated) are not permitted to carry out work specified under the Order.

The categories of workers that the Health Order applies to, include (but are
not limited to) workers at managed quarantine/isolation facilities, aircrew
members, and airport baggage handlers.

COVID-19 Public Health Response (Vaccinations) Order 2021

FMZ v TZB [2021] NZSC 102

The Supreme Court has issued a significant judgment clarifying that the
Employment Relations Authority (Authority) has exclusive jurisdiction
over claims that have arisen in the context of an employment relationship,
regarding of how such a claim is framed.

The case involved a former employee who commenced proceedings in respect
of a personal grievance in the Authority (well out of time) and separate tortious
claims in the High Court alleging negligence against her employer. Although
the cause of action differed between the two proceedings, both the High
Court and the Court of Appeal determined that the jurisdiction to hear the
claim lay solely with the Authority. The Court of Appeal’s decision was then
appealed to the Supreme Court.

The Supreme Court considered s 161(1)(r) of the Employment Relations Act
2000, which provides that the Authority has jurisdiction to consider any action
arising from, or related to an employment relationship “other than an action
founded on tort”. The majority of the Supreme Court held that if the problem
relates to or arises from an employment relationship then the problem must be
dealt with in the Authority, regardless of how it is framed.

It also held that the Authority’s exclusive jurisdiction is not limited to problems
that “directly and essentially” concern the employment relationship and that
the Authority’s jurisdiction is not necessarily limited to problems between
parties to employment relationships themselves.

Click here to read Simpson Grierson’s commentary
Click here to read the full judgment text.

GF v New Zealand Customs Service [2021] NZERA 382

The Authority recently issued its first determination regarding an employee who
was dismissed for refusing to be vaccinated.

The employee was dismissed by the employer after reaching the decision
that the employee’s role was required to be performed by someone who was
vaccinated against COVID-19. The employee raised a personal grievances

in respect of unjustified dismissal and unjustified disadvantage, and that the
employer had breached its good faith obligations.

The employee claimed reinstatement to the role, citing that the process of
dismissal lacked a genuine reason and the employer had insufficient grounds to
justify a requirement that the role required the employee to be vaccinated on
health and safety grounds. The employee also claimed that the employer had
wrongly determined the employee’s role to fall within a category of workers that
required vaccination.

Continued on Next Page


https://www.legislation.govt.nz/regulation/public/2021/0094/latest/whole.html
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DOLE Labor Advisory (LA) No.01, Series of 2021

Waiver of Penalties for Alien Employment Permit (AEP) Renewal Applications
in Areas Covered by Community Quarantine

More...

DOLE Department Order No. 224, Series of 2021

Guidelines on Ventilation for Workplaces and Public Transport to Prevent and
Curtail the Spread of COVID-19

More...



https://www.dole.gov.ph/news/department-order-221-20-revised-rules-and-regulations-for-the-issuance-of-employment-permits-to-foreign-nationals/
http://www.poea.gov.ph/memorandumcirculars/2021/MC-01-2021.pdf
https://www.dole.gov.ph/php_assets/uploads/2021/01/LA-01-21-Waiver-of-Penalties-for-AEP-Renewal-Applications-in-Areas-cvered-by-Community-Quarantine.pdf
https://www.dole.gov.ph/news/do-224-21-guidelines-on-ventilation-for-workplaces-and-public-transport-to-prevent-and-control-the-spread-of-covid-19/
https://www.dole.gov.ph/news/labor-advisory-no-03-21-guidelines-on-the-administration-of-covid-19-vaccines-in-the-workplaces/
https://ecc.gov.ph/wp-content/uploads/2021/05/BR-21-04-14-Compensability-of-COVID-19.pdf
https://www.dti.gov.ph/?smd_process_download=1&download_id=53379
https://www.dole.gov.ph/news/labor-advisory-no-14-21-working-conditions-of-delivery-riders-in-food-delivery-and-courier-activities/
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https://www.dole.gov.ph/news/labor-advisory-no-16-21-issuance-of-alien-employment-permit-or-certificate-of-exemption-exclusion-to-foreign-nationals-intending-to-come-to-the-philippines-for-long-term-employment/
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Unvaccinated employees will not need to have their work scopes
reviewed

In response to a parliamentary question, Health Minister Mr Gan Kim Yong
clarified that employees who have not received a COVID-19 vaccination will

not have to have their work scope reviewed nor will deployment be necessary,
unless there is a resurgence of local cases. However, employees should continue
taking necessary precautions such as wearing of masks and, if necessary,
donning of Personal Protective Equipment and Rostered Routine Testing.

More...

Workers from construction, process and marine sectors to be
amongst groups prioritised for vaccination

During the third update on the Whole-of-Government response to COVID-19,
Health Minister Mr Gan Kim Yong stated that the Government will prioritise
vaccinations of groups that are most at-risk, which is in line with the World
Health Organisation’s guidelines.

Foremostly, healthcare workers and staff working in the healthcare sector

as well as COVID-19 frontline and other essential personnel with a higher

risk of exposure would be prioritised for vaccination, followed by the elderly
and those at greater risk of severe disease from COVID-19 infections. This is
followed by employees who are holding jobs or work in settings where risk of
a super-spreading event is high, such as those in the construction, process and
marine sectors. Thereafter, vaccination will be opened to other Singaporeans
as well as long-term residents who are medically-eligible.

More...



https://www.moh.gov.sg/news-highlights/details/ministerial-statement-by-mr-gan-kim-yong-minister-for-health-at-parliament-on-the-third-update-on-whole-of-government-response-to-covid-19
https://www.moh.gov.sg/news-highlights/details/ministerial-statement-by-mr-gan-kim-yong-minister-for-health-at-parliament-on-the-third-update-on-whole-of-government-response-to-covid-19
https://www.mom.gov.sg/newsroom/press-releases/2021/0105-additional-testing-regime-for-newly-arrived-foreign-workers
https://www.mom.gov.sg/newsroom/press-releases/2021/0116-on-arrival-tests-for-newly-arrived-foreign-workers-from-cmp-sectors
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https://www.mom.gov.sg/covid-19/advisory-to-employers-with-malaysian-employees-under-pca
https://safetravel.ica.gov.sg/pca/overview
https://www.mom.gov.sg/newsroom/press-releases/2021/0122-workplace-safe-management-measures-to-stay-put-for-now
https://www.mom.gov.sg/newsroom/press-releases/2021/0126-new-progressive-wage-model-for-waste-management-sector
https://www.mom.gov.sg/newsroom/press-releases/2021/0129-government-accepts-recommendations-on-landscape-pwm
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without cause, in breach of his employment contact. Wong also claims that Fuji
Xerox Asia Pacific Pte Ltd (“"FXAP"), FXS's parent company, wrongfully induced
FXS to breach its employment contract with Wong. FXS in turn argues that

the dismissal was lawful and counterclaimed against Wong for losses due to
Wong's breach of fiduciary duties and other obligations under his employment
contract, on the basis that Wong had caused FXS to enter into transactions
with various companies which, amongst others, unnecessarily exposed FXS

to risk and were carried out without the necessary approvals and credit-
worthiness evaluations .

The High Court held that FXS wrongfully dismissed Wong as FXS and FXAP
(collectively, the “Defendants”) could not prove the allegations which formed
the basis of summary dismissal. In particular:

® The Defendants could not prove that Wong had exposed FXS to
unnecessary risk by causing FXS to enter into transactions outside the
ordinary scope of its business since FXS did not have internal company
restrictions on its scope of business and it did not inform Wong what
constituted its ordinary scope of business. Further, Wong consulted his staff
and mitigated risks before entering into the transactions.

The Defendants could not prove that Wong had failed to comply with
relevant credit evaluation processes before entering into the transactions,

as Wong's witnesses testified that strict adherence to FXS's written policy in
this regard is not required, and FXS’s legal department did not raise issues
on this although it could have done so.

The High Court also highlighted that save for a termination notice stating
Wong's conduct in relation to the transactions with specific companies
amounted to serious misconduct or negligence, Wong was not given any
reasons for his dismissal until the suit was commenced. The Defendants’
evidence was also lacking in strength compared to Wong’s as unlike Wong, the
Defendants did not call witnesses who had direct personal knowledge of FXS's
internal processes.

The High Court thus awarded Wong damages equivalent to three months’

of salary in lieu of notice, other employment benefits under his employment
contact (including variable bonus and accrued leave that Wong would have
been entitled if not for the summary dismissal) and an end of term payment
valued at nearly S$1.3 million in view of Wong's 37.9 years of service with FXS.

More...

High Court holds that it is legally permissible for multiple
persons to be vicariously liable for negligence of a single worker

On 3 February 2021, the High Court issued its decision in Munshi Mohammad
Faiz v Interpro Construction Pte Ltd and others and another appeal [2021]
SGHC 26. The matter involved an industrial accident in which the plaintiff,

a construction worker, was injured by an excavator operated by another
construction worker (“Sujan”). The plaintiff was the employee of the first
defendant, Interpro Construction Pte Ltd (“D1"), which was a sub-contractor of
the second defendant, K P Builder Pte Ltd (“D2"”). D1 and D2 share a common
director. Sujan was employed by the third defendant, Hwa Aik Engineering
Pte. Ltd. (“"D3"), and D3 was engaged by D2 to supply an excavator and
qualified excavator operator (i.e. Sujan) for the works. Sujan was to work under
the directions of D1 at the worksite in question.

As the High Court had affirmed the lower court’s finding that Sujan was
negligent in causing the accident, a relevant issue was whether D1, D2 and D3
can in principle all be vicariously liable for Sujan’s negligence. On this issue,
the High Court held that it was indeed legally permissible for multiple persons
to be held vicariously liable for the negligence of a single worker for the
following reasons:

Continued on Next Page


https://www.supremecourt.gov.sg/docs/default-source/module-document/judgement/s-163-of-2018-(gd)(final)-pdf.pdf
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https://www.supremecourt.gov.sg/docs/default-source/module-document/judgement/-2021-sghc-26-pdf.pdf
https://www.mom.gov.sg/newsroom/press-releases/2021/0116-on-arrival-tests-for-newly-arrived-foreign-workers-from-cmp-sectors
https://www.straitstimes.com/singapore/jobs/tripartite-workgroup-studying-extension-of-progressive-wages-to-food-services-sector
https://www.mom.gov.sg/newsroom/speeches/2021/0303-speech-by-minister-of-state-for-manpower-at-committee-of-supply-2021
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be extended till September 2021. SGU JS was initially introduced in May 2020
to provide job opportunities for workers affected by COVID-19. The second
tranche of the SGU JS will focus on moving workers into growth areas and
support employers to accelerate their hiring of local workers. Employers that:

* hire eligible locals will be given up to 12 months of wage support from the
month of hire.

* hire mature workers (40 years old and above), persons with disabilities and
ex-offenders will be given 18 months of enhanced wage support.

More...

Aviation industry to receive enhanced wage support

In order to help the aviation industry tide through the COVID-19 pandemic,
the Job Support Scheme ("JSS”) has been extended for 6-months from April
to September 2021 for the aviation industry. The JSS, which provides wage
support to assist employers in retaining local employees, will provide 30%
wage support for local employees in the aviation industry from April to June
2021 and 10% wage support from July to September 2021. The Ministry of
Transport also announced that, in addition to the JSS, it will top up support to
50% of wages from April to September to a cap of $$4,600 of monthly wages.
Companies eligible to receive the grant include those based principally at
Changi Airport.

In addition, Singapore-based airlines will also receive support to convert
existing pilots to operate other aircrafts to provide an adequate pool of pilots
to support the eventual recovery.

More...
MOM pilots one-stop Migrant Worker Onboarding Centre for
newly-arrived migrant workers

On 3 March 2021, MOM announced in a press release that with effect from
15 March 2021, they will be piloting a non-stop Migrant Worker Onboarding
Centre ("MWOC") at five dedicated Quick Build Dormitories (“QBD") —
located at Punggol, Eunos, Choa Chu Kang and two at Tengah. The pilot

will allow all newly-arrived migrant workers from the Construction, Marine
and Process (CMP) sectors from higher-risk countries/regions who clear their
On-Arrival Tests to complete their SHN, additional 7-day SHN testing regime,
medical examination and Settling-In Programme (“SIP”) at a MWOC. Prior to
clearing their On-Arrival Tests, workers have to serve SHN for four days at a
SHN Dedicated Facility while awaiting the results of their On-Arrival Tests. If

Continued on Next Page


https://www.mof.gov.sg/singaporebudget/budget-speech
https://www.mom.gov.sg/newsroom/press-releases/2021/0216-reduction-of-s-pass-sub-drc-for-manufacturing-sector
https://www.channelnewsasia.com/news/singapore/aviation-support-package-wage-support-budget-2021-870-million-14217586
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the worker has recovered from COVID-19 before, he will only need to undergo
the medical examination at the MWOC.

More...

Statutory minimum retirement age and re-employment age to
be increased from 1 July 2022

During her speech at the Committee of Supply 2021 on 3 March 2021,
Minister for Manpower, Mrs Josephine Teo announced that the Government
will push ahead with its plan to increase the statutory minimum retirement
and re-employment ages by 1 July 2022, with the exception of the public
service which would implement the changes one year ahead of schedule. The
following changes would take effect from 1 July 2022:

® The statutory minimum Retirement Age will go up from 62 to 63.
* The statutory Re-Employment Age will go up from 67 to 68.

In addition, the Tripartite Partners will raise senior worker CPF contribution
rates from 1 Jan 2022. In tandem with this, the CPF Transition Offset scheme
will absorb half of the increase for employers during the first year, and the
Senior Employment Credit will provide a wage offset of up to 8% to employers
of senior workers for the next two years until the end of 2022.

More...



https://www.mom.gov.sg/newsroom/press-releases/2021/0303-mom-pilots-one-stop-onboarding-centre-for-newly-arrived-migrant-workers
https://www.mom.gov.sg/newsroom/speeches/2021/0303-speech-by-minister-for-manpower-at-mom-committee-of-supply-2021
https://www.mom.gov.sg/newsroom/speeches/2021/0303-speech-by-minister-for-manpower-at-mom-committee-of-supply-2021
https://www.mom.gov.sg/covid-19/advisory-red-accesscode-at-worksites
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Proposed Amendments To Child Development Co-Savings Act
To Provide More Support For Parents And Employers

The Ministry of Social and Family Development (MSF) is proposing to amend
the Child Development Co-Savings Act (CDCA) to ensure that more working
parents with Singaporean children benefit from family-friendly policies at

the workplace. The amendments will support a wider group of parents and
employers, including parents not on regular employment, and employers who
offer parental leave to new staff, among others.

The Bill seeks to introduce Government-Paid Paternity Benefit (GPPB)

and Government-Paid Adoption Benefit (GPAB) schemes later this year,

as announced by the Government in February 2021. With these schemes,
working fathers and adoptive mothers on short-term employment contracts
or whose employment contract had ended just before their child was born

or adopted, can qualify for paternity or adoption benefits respectively. The
GPPB and GPAB schemes will give parents cash benefits equivalent to the
Government-paid portion of Paternity Leave and Adoption Leave for Mothers.
Similar benefits were previously only applicable to working mothers via the
existing Government-Paid Maternity Benefit (GPMB).

The benefits will apply to parents whose child’s date of birth or formal intent
to adopt falls on or after 1 January 2021. Parents must have worked for at least
90 days in the 12 months before the child’s date of birth or formal intent to
adopt. As further subsidiary legislative amendments are to be made, eligible
parents may apply from 1 December 2021.

The Bill also proposes to grant GPMB, GPPB or GPAB top-ups for parents who
have been retrenched but have unconsumed parental leave that would have
otherwise been forfeited. Some parents may be affected by unforeseen job
losses even though they have not used their full leave entitlement.

In support of parents with stillborn children who would have been Singapore
Citizens if born alive, parents will be entitled to birth-linked leave and benefits
under the CDCA.

The Bill also seeks to amend the CDCA to reimburse employers who
voluntarily grant leave to their employees who have not met the minimum
three-month employment criterion to qualify for parental leave schemes. Other
amendments will also be made to allow for greater checks and accountability
of Government monies e.g. audits and recovery of erroneous payments, as
more benefits are extended.

More...


https://www.mom.gov.sg/covid-19/requirements-for-safe-management-measures
https://www.straitstimes.com/singapore/up-to-75-of-staff-can-return-to-office-from-april-5-working-from-home-no-longer-default
https://www.msf.gov.sg/media-room/Pages/Proposed-Amendments-to-Child-Development-Co-Savings-Act-to-Provide-More-Support-for-Parents-and-Employers.aspx
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New measures to facilitate retention and hiring of work permit
holders in the Construction, Marine Shipyard and Process sectors

The Government is introducing new measures to help companies in the
Construction, Marine Shipyard and Process (CMP) sectors retain their existing
Work Permit Holders (WPHSs) and facilitate the inflow of new WPHs. The new
measures will ensure that the CMP sectors continue to meet manpower needs
for their operations, preserve core capabilities and emerge stronger from
COVID-19.

The Government will support all firms in the CMP sectors through the
following measures:

a. Work permits expiring between July and December 2021 will be allowed
to be renewed for up to two years, even if they do not meet the renewal
criteria. This includes WPHs who are reaching the maximum period of
employment, or who are reaching the maximum employment age. Firms
also do not need to maintain at least 10% of their WPHs as higher skilled
workers.

(on

. From July 2021, the validity of In-Principle Approvals (IPAs) of all work pass
holders who are unable to enter Singapore due to border control measures,
will be extended by up to one year.

c. (The Government will partner the Singapore Contractors Association Ltd

(SCAL) to introduce a six-month retention scheme (1 September 2021 till
28 February 2022) for experienced construction WPHs whose previous
employment has been terminated.

d. (There is a minimum Period of Employment (POE) requirement for WPHs

to qualify for Man-Year Entitlement (MYE) waiver. From 1 October 2021

to 31 March 2022, this requirement will be removed for new and renewal

WPH from India, Sri Lanka, Thailand, Bangladesh, Myanmar and Philippines

and the People’s Republic of China (PRC) for firms in the Construction and

Process Sectors.

More...

Mandatory Retrenchment Notifications To Be More
Comprehensive In Coverage

From 1 November 2021, employers with at least 10 employees will be required
to notify the Ministry of Manpower (MOM) of all retrenchments regardless of
the number of employees affected. This will allow the tripartite partners and
relevant agencies to provide timely support and assistance to workers who are
retrenched.

The mandatory retrenchment notification has to be filed by employers within
five working days after they provide notice of retrenchment to the affected
employee(s).

Currently, these employers are only required to notify the MOM when they
retrench five or more employees within a six-month period. The revised
notification enables the tripartite partners, Workforce Singapore, National
Trade Union Congress’ (NTUC) Employment and Employability Institute (e2i)
as well as other agencies to better reach out to affected local employees to
provide employment and job search support.

The updated requirements on mandatory retrenchment notification will
be reflected in the Employment (Retrenchment Reporting) (Amendment)
Notification 2021.

Employers should also ensure that they manage any retrenchment exercises
responsibly and fairly, in line with the Tripartite Advisory on Managing Excess
Manpower and Responsible Retrenchment.

More...
More...


https://www.mom.gov.sg/newsroom/press-releases/2021/0813-new-measures-to-facilitate-retention-and-hiring-of-wph-in-the-cmp-sectors
http://www.mom.gov.sg/notify-retrenchment
https://www.mom.gov.sg/newsroom/press-releases/2021/0709-update-to-mandatory-retrenchment-notification
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Singapore expected to implement workplace anti-discrimination
laws

Following the Prime Minister's announcement during his National Day Rally
Speech where it was announced that the Tripartite Alliance for Fair and
Progressive Employment Practices (TAFEP) shall be formalised into hard

law, the Tripartite Committee on Workplace Fairness (TCWF), which consists
of business, unions, government and human resources representatives,
is currently considering how to enact anti-discrimination guidelines

produced by the TAFEP into law and expects to give the Government their
recommendations in the first half of 2022. If the Government accepts these
recommendations, legislation shall be prepared to enact them.

More...
More...

Government Accepts Recommendations by Tripartite
Workgroup to Uplift Wages and Well-Being of Lower-Wage
Workers

The Tripartite Workgroup submitted 18 recommendations to the Government
to uplift wages and the well-being of lower-wage workers. The 18

recommendations can be broadly summarised into the following:

1.

11.

12.

The Progressive Wages model shall be expanded to numerous new sectors
on a staggered basis over the next 2 years.

Firms employing foreign workers have to pay at least the Local Qualifying
Salary (currently at S$1,400) to all local workers from 1 September 2022.
Progressive Wages and Local Qualifying Salary will be converted to fair
hourly rates for those working part-time or overtime.

The Baseline Progressive Wage growth for workers at the 20th percentile
should outpace median wage growth, so that lower-wage workers gain
ground with the median. Employers should aim for higher than baseline
Progressive Wage growth for lower-paid lower-wage workers; and lower
than baseline Progressive Wage growth for workers in wage rungs above
the 20th percentile wage level.

Occupational progressive wages will be introduced for administrators

and drivers across all sectors from Mar 1, 2023, covering another 55,000
workers. This is to cover lower-wage occupations across sectors that
cannot be targeted using sectoral progressive wages.

The National Wages Council will set annual guidance for Progressive Wage
growth and recommend annual wage growth of Occupational Progressive
Wages.

Firms employing foreign workers have to pay at least the relevant Sectoral
or Occupational Progressive Wages to all local workers in applicable job
roles.

Use the Work Pass system to ensure that employers pay Progressive
Wages and Local Qualifying Salary before they can access any foreign
workers, while complemented by current licensing regimes.

In the long-term, Progressive Wages shall be expressed in gross terms.

. Government will review Workfare regularly to ensure that lower-wage

workers continue to be supported even as Progressive Wages become
more pervasive.

Government will provide transitional support for employers, with higher
support in the initial phase as businesses recover from the impact of
COVID-19.

Beyond wages, employers should advance the well-being of lower-wage
workers by (i) supporting them to upskill and progress in their careers; (ii)
providing them with a safe and healthy work environment; and (iii)

providing them with adequate rest areas.

Continued on Next Page
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The Labour Tribunal made order on 3rd January 2018 holding that

the Respondent’s services had been unjustly terminated and awarding
compensation by way of relief. The Petitioner appealed to the Provincial High
Court ['the High Court’] — which affirmed the order made by the Tribunal and
dismissed the appeal. The judgment of the High Court was delivered on 13th
March 2020.

By petition dated 17th July 2020 the Petitioner sought the leave of the
Supreme Court to appeal to that court from the order of the High Court
affirming the order of the Labour Tribunal and the judgment of the Supreme
Court referred to herein is as regards that application.

When the application came up for support before the Supreme Court Counsel
for the Respondent taking up a preliminary objection, submitted that it could
not be maintained since it had been filed out of time. Counsel relied on rule 7
of the Supreme Court Rules which states that

“Every such application shall be made within six weeks of the order,
judgement, decree or sentence of the Court of Appeal in respect of which
special leave to appeal is sought.”

The submission in opposition to the objection was that Rule 7 had no
application to an application for leave to appeal from a judgment of the
Provincial High Court. Counsel for the Petitioner contended that Rule 7
applied only to applications for special leave to appeal from a judgment of the
Court of Appeal.

In deciding the issue of the time limit for applications for leave to appeal from
a judgment of the Provincial High Court in appeal from the Labour Tribunal
(under section 31DD of the Industrial Disputes Act) the Supreme Court, in the
instant case, adverted, inter alia, to the following —

i. The rules presently in force were the Supreme Court Rules 1990 set out in
Gazette N0.665/32 dated 7th June 1991.

ii. At the time the Supreme Court promulgated those rules, legal provision had
not been made in respect of appeals to be made to the Provincial High
Courts.

iii. It was by Act No.19 of 1990 (later amended by Act No. 54 of 2006) that
provision for such appeals was made.

iv. In several of its previous judgments, to which specific reference was made
and from which excerpts were extensively quoted, the Supreme Court
had held that, notwithstanding the absence of any statutory provision
or specific rule in the Supreme Court Rules, the time limit for making
an application for leave (or special leave) to the Supreme Court from an
appellate judgment of the Provincial High Court was six weeks (42 days).

One of the excerpts so quoted was the following — from the judgment in
Mahaweli Authority of Sri Lanka Vs United Agency Construction (Pvt) Ltd —
2002 (1) SLR 8 — was the following -

“The rules provide for a party seeking leave to appeal from a judgment or
order of the Court of Appeal to the Supreme Court to apply to the Court of
Appeal for such leave on a substantial question of law within twenty-one (21)
days since the Court of Appeal must make an order on such an application
within twenty-one days or as set out in the proviso to Rule 23 (5) and that if no
order is made within that period the application for leave is deemed to have
been refused.

According to the rules a party may apply directly to the Supreme Court for
special leave to appeal within a period of forty-two (42) days of the judgment
or order of the Court of Appeal. So that it is seen that in providing for a period
of forty-two days for presenting an application for special leave the Supreme

Continued on Next Page
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Court has allowed a party who has been unsuccessful in his application for
leave to appeal in the Court of Appeal a further period of twenty-one days
within which an application for special leave can be made.

In my view, the clear inference is that the Supreme Court in making the rules
did not consider it necessary to go beyond a maximum of forty-two days for
making an application for special leave to the Supreme Court. In deciding on
these periods within which such applications for leave to appeal should be
made we must necessarily conclude that the Supreme Court fixed such periods
as it was of the view that such periods were reasonable having regard to all
relevant circumstances, and also that the Supreme Court acted reasonably in
doing so. In this context, also relevant, would be the question as to whether,
in a situation where the appealable period from the Court of Appeal to the
Supreme Court is forty-two days, it is conceivable that the appealable period
from the High Court to the Supreme Court should be longer? If so, by how
many days?

For the above-mentioned reasons | hold that the period of fifty-five days
from the date of the order of the High Court taken by the petitioner to file
his application for leave to appeal cannot be considered to be a reasonable
period and therefore uphold the preliminary objection raised by the learned
counsel for the respondent. |, accordingly, reject this application for leave to

appeal.”

In the instant case, the Court observed that the judgment of the High Court
had been delivered on 13th March 2020 and the application for leave to
appeal had been made only on 17th July 2020. However, the Supreme Court
(Temporary Provisions) Rules 2020 published in Gazette Extraordinary 2174/4
of 06.05.2020 provided that the period from 16th March 2020 to 18th May
2020 would not be taken into account in computing the period of 6 weeks
referred to in Rule 7. Even when the said period was excluded from the
computation, the application for leave to appeal had been filed on the 62nd
day from the date of the judgment of the High Court and was thus out of time.

Accordingly, the preliminary objection was upheld and the application was
dismissed.

More...

SC Appeal 133/2016 Titus Jayantha v Sri Lanka Transport Board

The Appellant had been employed at the Sri Lanka Transport Board since
29th June 1991 and, at the time of the termination of his services, had been a
Depot Route Inspector at the Giriulla bus depot.

After a general election on 2nd April 2004 which resulted in a change of

the ruling party, certain other workers at the Giriulla depot had threatened

the Appellant and other members of the party that was unsuccessful at the
elections not to report for work. In this regard, the Appellant made complaints
to the police and to the Deputy Commissioner of Labour requesting that he be
allowed to report back for work.

Pursuant to the above complaints a settlement has been entered into between
parties and the Appellant was allowed to report back to work from 1st June 2004.

Thereafter the Appellant had been stabbed with a piece of glass on 20th June
2004 and was admitted to hospital where he had been treated for 11 days
until 30th June 2004. The medical report and medical certificates were issued
covering the period up to 30th June 2004 and thereafter further medical
certificates covering the period up to 16th Aug 2004 had been submitted by
the Appellant.

The Respondent accepted the medical certificates and granted him leave for
the period up to 16th August 2004 and the Appellant was required to report
for work on 17th. He failed to do so and, on 23rd August 2004 — after one

Continued on Next Page
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week’s absence - the Respondent, by telegram, called upon him to report back
for work. There was no response from the Appellant and letter dated 27th
August 2004 was sent to him informing him that he should report for work
within 7 days from the date of the letter and that if he failed to do so he would
be treated as having vacated post voluntarily. The Appellant did not respond
nor report back for work and the Respondent issued notice of vacation of post
by letter - upon expiry of 3 weeks from 17th August 2004.

Thereafter the Appellant (through his trade union) made an application to

the Labour Tribunal alleging that his services had been unjustly terminated.
After inquiry, the Labour Tribunal held that the Appellant’s services had been
constructively terminated by the Respondent and awarded him a sum of
rupees Rs.221,250 (30 months’ salary) as compensation. In making this order
the Tribunal sought to rely on a dissenting judgment by one of 3 judges of
the Supreme Court in Nandasena v Uva Regional Transport Board (1993)1 SLR
318. The Tribunal further stated that

“Evidence presented to the tribunal does not reveal that the applicant had any
intention of leaving the service voluntarily” and that “the applicant was unable
to report for duty and engage in duties due to the physical damage caused

to him by an employee of the Giriulla Depot. In the case of Nandasena v. Uva
Local Transport Board 1993 SLR 318, Hon. Mark Ferando J. has stated that
temporary absenteeism is not a vacation from service.”

The Respondent appealed to the Provincial High Court (“the High Court)
which set aside the order of the Labour Tribunal, holding that the Appellant
had voluntarily vacated post as pleaded by the Respondent. In making this
determination the High Court relied on a previous judgment of the Supreme
Court in Building Materials Corporation vs Jathika Sewaka Sangamaya (1993)
2 SLR 316 and also relied on the following pronouncement of the Court of
Appeal in an unreported case, namely, Jayawardane vs ANCL (CA 562/87)

“No employer could indefinitely, keep a post vacant without any information
from the worker of his inability to come to work, especially. Where the
employer has given an opportunity for the applicant to tender any explanation
or inform the employer about his inability to report to work.”

In considering the appeal of the Appellant, the Supreme Court having
considered the facts of the case in some detail, as well as previous decisions of
the Court, including the judgments in the case in which the dissenting judgment
relied on by the Labour Tribunal was delivered, finally concluded as follows:

“As observed above where an employee endeavours to keep away from work
or refuses or fails to report to work or duty without an acceptable excuse for

a reasonable period of time such conduct would necessarily be a ground
which justifies the employer to consider the employee as having vacated
service. In the circumstances, | am of the view that the Respondent has in this
case proved that the Appellant was absent without leave from 17th August
2004 for a period of approximately 21 days and that it is reasonable on the
facts established in this case to draw the inference that the Appellant had no
intention to report for work at the Giriulla depot. Further, there is no evidence
produced before the Court to prove that the Appellant was subject to fear of
life between the period from 17th August 2004 to the 06th September 2004 in
which period he was absent for work.”

The Supreme Court also noted that it was not competent for the Tribunal to
have based its decision on a dissenting judgment since it did not constitute

the ratio decidendi in that case. The Court observed “Further it could be seen
that the Learned President of the Labour Tribunal has wrongfully relied on this
case as the dissenting judgment of the Justice Mark Fernando is not the ratio
decidendi in that case thereby not an opinion for the Labour Tribunal to follow.”

The judgment of the High Court was affirmed and the Appellant’s appeal
dismissed.

More...


http://supremecourt.lk/images/documents/sc_app_133_2016.pdf
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Gazettes re Employment Provident Fund Act

Regulations made under the Employees Provident Fund (EPF) Act by the
Minister of Labour, published in Gazette Extraordinary No. 2239/26 of 3rd
August 2021, contained a form (EM 3) to be filled by an employer when
remitting EPF contributions, according to which incentive payments were to be
included in the “total earnings” of an employee on which EPF contributions
must be made.

This was contrary to what had prevailed hitherto and the Employers’
Federation of Ceylon [EFC] issued a circular to its members stating, inter alia,
that the inclusion was probably by oversight and that it would be making
representations to the authorities in this connection.

Subsequently, by notification in Gazette Extraordinary No, 2244/14 of 8th
September, the regulations published in Gazette Extraordinary No. 2239/26 of
3rd August 2021 were rescinded.

More...

SC/Appeal 132/2016 S. Raju - Appellant v. Barberyn Reef Hotel
Ltd.- Respondent

The Employee-Appellant [“the Applicant] had been employed by the
Respondent as a Chef at its Hotel from 1992 to 2010.

During the course of his employment, he had been warned on several
occasions for late attendance - more specifically, by letters dated 30th
October 2006 for late attendance on 10 days in September, letter dated 20th
November 2006 for 14 days in October, and by letter dated 15th February
2007 where the Applicant had reported to work late on 7 days in the months
of November and December.

Despite these warnings, the Applicant’s late attendance continued in the
months of February and March 2007 as well and he was sent on compulsory
“no pay” leave for a period of approximately one month.

On 21st April 2010, the Applicant was found sleeping in the staff rest room
when he should have been on duty and was suspended by letter dated 22nd
April 2010.

A "charge sheet’ (R8) containing three charges was subsequently sent to him
by registered post. The charges were

1. Neglecting mandatory services and leaving the kitchen without permission
on 21st April 2010.

2. Neglecting mandatory services for a period exceeding 3 hours on 21st April
2010 by going to the hostel without permission during work hours.

3. Acting in breach of discipline or attempting to act in breach of discipline by
the actions in 1 and 2 above.

The Applicant was required to submit his response within 7 days but he did
not respond at all and, by letter dated 10th June 2010, his services were
terminated.

He thereafter sought relief from the Labour Tribunal alleging that his services
had been unjustifiably terminated. The Respondent’s position was that having
regard to the previous record of unsatisfactory attendance and the final act of
misconduct, the termination of the Applicant’s employment was justified.

The Labour Tribunal held that the employer had adduced sufficient evidence
to establish charge 1 (above), but held that the termination was unjustified
since the employer had not complied with the principles of natural justice. The
Tribunal made order directing that the applicant be reinstated — but without
back wages.

The Employer appealed to the Provincial High Court, which set aside the order
of the Labour Tribunal. The High Court held that the Labour Tribunal was in

Continued on Next Page
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error in ordering the reinstatement of the Applicant since he (the Applicant)
had failed to show cause as to why he should not be dealt with and steps
taken against him (despite having been afforded the opportunity to do so).
Thus, the High Court found that the Tribunal had erred in holding that the
employer had not complied with the principles of natural justice.

The Applicant sought leave to appeal to the Supreme Court — which allowed
leave to appeal on the following questions (as stated in the petition) -

a) In the circumstances pleaded, is the judgment of the High Court which had
dismissed the application of the applicant just and equitable in terms of
law?

b) Could the High Court set aside the order of the Labour Tribunal considering
only the fact that, the “supplicant” (sic) had not answered the charges
levelled against him on 10. 05. 20107?

c) In the circumstances pleaded, is the judgement of the High Court according
to the law and according to the evidence adduced in the case?

That Supreme Court, on a careful consideration and analysis of the evidence
noted that although the applicant had initially taken up the position that he did
not receive the show cause letter he had later admitted having received it and
stated that it was in fact the letter of termination that he did not receive. It was
also noted by the Supreme Court that the Applicant himself had admitted the
fact that he had been asleep in the staff quarters when he should have been

on duty and that he had sought to excuse himself stating that he was suffering
from uncontrollable diabetes. In this connection it was noted that, in a statement
made to his superior officer on the day after the incident, the applicant had not
made any mention of either suffering from uncontrollable diabetes or having
consulted any doctor - although, at the Tribunal, he had submitted a medical
certificate from a doctor who also gave evidence for him. This medical certificate
was said to have been obtained on the same day on which he was found
sleeping. It is implicit in the judgment of the Supreme Court that there was merit
in the contention of the employer that this medical certificate was wrongly dated
and obtained much later for the purpose of the case.

In its judgment the Supreme Court reaffirmed the following principles —

a) That it was not incumbent on an employer to conduct a domestic inquiry
prior to taking disciplinary action — even termination of services — against an
employee

b) Nevertheless, the principles of natural justice should be complied with by
an employer prior to taking such action. Such principles would be satisfied
where the employee is given an opportunity to state his response to the
allegations against him. In the instant case he had been given such an
opportunity by the show cause letter which called for his response within
seven days; but the employee had not responded even after a month.

) In determining whether the termination was justified or not, the final act of
misconduct should not (only) be considered in isolation but in connection
with previous lapses (in this instance, lapses of a similar nature) in the
course of employment.

d) A previous pronouncement by the Supreme Court that “justice and equity
can themselves be measured not according to the urgings of a kind heart
but only within the framework of the law” was cited with approval and the
Court observed

“Therefore, it is clear that equity s not sympathy and that a court is barred
from reaching a just and equitable decision based solely on sympathetic
considerations. A just and equitable decision in an industrial matter is one
which takes into consideration the situations of both the employer and the
employee and assumes a holistic approach to the issue at hand based on the
legal framework.”

Continued on Next Page
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The Ministry of Labor’s interpretation regarding “Subject to the
employer’s consent, employees who are unable to use up all
wedding leave within the time specified in the Lao-Dong-Tiao-3-
Zi-1040130270 Circular due to COVID-19 may use up such leave
within an year after the end of the pandemic “ .

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-3-Zi-1100130044
Issue date: February 2, 2021

1. Pursuant to the Ministry’s Lao-Dong-Tiao-3-Zi-1040130270 Circular dated
October 7, 2015, an employee shall use all of his or her wedding leave in a
three-month period starting from ten days before the wedding. However,
with the employer’s consent, it may be used up over a year's time.”

2. As the global pandemic situation is still serious, in order to provide
employees with more flexibility in planning wedding leaves, if the
employee cannot use up all the wedding leave within the time stipulated
in the above Circular, then with the employer’s consent, the employee may
use up such leave within an year after the end of the pandemic.

3. The "“end of the pandemic” above refers to the date the Central Epidemic
Command Center is disbanded.

An employee whose spouse gave birth overseas shall be
granted paternity leave despite not having left the country.

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-4-Zi-1100130213
Issue date: April 13, 2021

1. Article 15, Paragraphs 5 and 6 of the Act of Gender Equality in Employment
stipulates that an employer shall give a 5-day paid paternity leave upon
the employee’s spouse giving birth. Article 21 further stipulates that the
employer may not refuse the employee’s request for such paternity leave
or make any adverse decision against the employee, such as regarding
such leave as an absence in terms of the full attendance bonus. Besides,
according to Article 13 of the Enforcement Rules for Act of Gender Equality
in Employment, employers may request the employee who request for
the paternity leave to provide with related verification documentations, if
necessary.

2. Given the various ways a father may spend time with a newborn child and
his spouse, paternity leave shall be granted even if the employee has not
left the country.

Amending the Labor Insurance Act; implementation date to be
set by the Executive Yuan.

Issued by: The President
Ref. No.: Hua-Zhong-1-Yi-Zi-11000038701
Issue date: April 28, 2021

After the amendment, persons seeking insurance payments may present
identification documents of the insured and open a dedicated account at
a financial institution for the insurance payment. The amount deposited in
this account may not be used for collateral or be the target of compulsory
enforcement. Workers and beneficiaries receiving one-time, lump sum
insurance payments may now also open an account that is protected from
seizure (as collateral or target of enforcement), thereby protecting their
property rights and avoiding economic hardship.
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The establishment of the Occupational Hazard Worker Insurance
& Protection Act; implementation date to be set by the
Executive Yuan

Issued by: The President
Ref. No.: Hua-Zhong-1-Yi-Zi-11000040931
Issue date: April 30, 2021

The Occupational Hazard Worker Insurance & Protection Act is a law that
combines the occupational hazard insurance provisions in the Labor Insurance
Act and the current Act for Protecting Workers of Occupational Accidents.

The new law not only expands the scope of insurance to cover new employees
from the first day of starting work, it guarantees government insurance
payment in the event of an occupational hazard incident, increased the
amount paid out for each insurance item, provide more efficient assumption of
responsibility by an employer in providing compensation, as well as integration
with occupational hazard prevention and rebuilding after incidents to create

a more robust comprehensive protection system in response to occupational
hazard incidents.

COVID-19 vaccination-related leaves for employees

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-3-Zi-1100058758
Issue date: May 6, 2021

To increase the incentive for receiving COVID-19 vaccination and protect the
rights of those looking to get vaccinated, pursuant to Article 31, Paragraph 1,
Subparagraph 11 of the Disaster Prevention and Protection Act, an employee
who is looking to receive COVID-19 vaccination or is suffering harmful side
effects from COVID-19 vaccination may, in the 24 hour-period from the time of
vaccination, request a vaccination leave from the employer by submitting his/
her vaccination record. The employer may not regard such leave as absence
without leave, force the employee to take a personal leave instead, withhold
the full-attendance bonus, dismiss the employee or make any other adverse
decision against the employee for requesting such leave.

The application of Article 32, Paragraph 4 and Article 40 of the
Labor Standards Act to certain industries for increased overtime

as a result of increased demand for essential products due to
COVID-19

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-3-Zi-1100130312
Issue date: May 17, 2021

As demand for daily livelihood essential products have greatly increased due
to elevated restrictions imposed to stem the COVID-19 outbreak, the overtime
by employees in the relevant industries as a result of the increased production
and logistics of such products to meet the increased demand shall still be
regulated by Article 32, Paragraph 4 and Article 40 of the Labor Standards

Act on “overtime in times of natural disasters, incidents or other unexpected
events” in addition to the other overtime regulations on ordinary business
days, rest days and holidays.

Announcement by the Ministry of Labor on an amendment of
the scope of the proviso in Article 34, Paragraph 2 of the Labor
Standards Act, effective June 4, 2021

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-3-Zi-1100130446
Issue date: June 4, 2021

Continued on Next Page
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Article 34, Paragraph 2 of the Labor Standards Act contains a proviso

that allows a reduction of the minimum time of rest between shifts from a
consecutive 11 hours to a consecutive 8 hours due to the nature of the work
performed or other special reasons (and as publicly announced by the central
competent authority upon request from the competent authority for the
industry). Due to the COVID-19 surge, there is a need to change the amount
of rest time between shifts for employees in the manufacturing, wholesale,
general goods retail and warehouse storage industries, and this change will
need to be maintained for an appropriate transition period to the original shift
schedule after the epidemic alert level is lowered from the current Level 3. As
such, for the time the COVID-19 Prevention and Special Stimulus Provisions
remain in effect, and starting from the date the alert level was raised to Level
3 by the Central Epidemic Command Center until 30 days after the epidemic
alert level is lowered from such level, the proviso in Article 34, Paragraph 2 of
the Labor Standards Act shall apply to the aforementioned employees.

Amendment and publication of the Act for the Recruitment and
Employment of Foreign Professionals

Issued by: The President’s Office
Ref. No.: Hua-Zhong-1-Yi-Zi-11000060901
Issue date: July 7, 2021

The amendment covers the following:

1. More recognized fields of expertise for foreign professionals: “National
defense” and any field “recognized by the competent authority upon
further discussion” are added.

2. Graduates of “top colleges and universities recognized by the Ministry of

Education” no longer need to have 2 or more years of experience before

engaging in a professional or technical position in Taiwan.

More relaxed rules regarding residency and relatives: The immigration

formalities for the foreign professional and relatives are simplified, and they

@

may now apply for residency directly. The duration of stay for permanent
residency eligibility has been reduced from 5 to 3 consecutive years, and
certain foreign professionals who have obtained a master’s or doctor’s
degree in Taiwan may further offset such permanent residency eligibility
duration by 1 to 2 years.

4. Improved social welfare and tax treatment: The duration of the preferential
tax treatment under the previous Act is extended from 3 to 5 years.
Foreign professionals working solo or for a qualified employer may apply
to enroll themselves or their direct relatives in the national health insurance
program without the 6-month waiting period.

The implementation date will be set by the Executive Yuan.

The days of vaccination leave taken and the associated pay will
not be included in the average wages calculation under Article 2,
Paragraph 4 of the Labor Standards Act, effective May 5, 2021

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-2-Zi-1100130753
Issue date: July 19, 2021

The Ministry of Labor issued its official interpretation that in light of the
response measures mandated by the Central Epidemic Command Center,
employees taking vaccination leave shall not have the leave days and the
associated wages included in the calculation of the employee’s average wages
under the Labor Standards Act. This interpretation shall be retroactively
effective from May 5.
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COVID-19 : Provident Fund Measures

Pursuant to the Notification of the Ministry of Finance on the Determination

of the Type of Business, Duration, and Conditions for Employees or Employer
to Cease or Postpone the Submission of Savings or Contributions to the
Provident Fund in Areas Affected by Economic Crisis, Disaster, or Other Severe
Events Affecting Economic Conditions published on April 29, 2020, a second
edition of the Notification was promulgated due to the prolonged effects
caused by the Pandemic.

This Notification permits both employers and employees to cease, or
postpone, the duty to submit contributions to the provident fund between
January and June of 2021, with no effect on the membership status of such
provident fund. However, the employees may continue to contribute to the
provident fund, even though the employer did not.

Such temporary cessation, or the postponement, of the contribution of

the provident fund must obtain a resolution from a general meeting of

the provident fund’s members, which is held in accordance with the fund's
regulations, or resolved with a simple majority vote of the attendees, if the
fund regulations did not explicitly specify the vote counting. In the event that a
general meeting cannot be held, the fund committee shall unanimously pass a
resolution to cease or postpone the contributions temporarily. If the provident
fund is a pooled fund consisting of more than one employer, the resolutions
must be obtained from the meetings of the members of each employer, or
from the fund committee of each employer.

The employer, or the fund committee, must notify the registrar that they have
resolved to make use of the exemption, and attach the following documents:

(a) A certification, signed by the employer’s director(s), certifying that the
business is facing operational and financial difficulties due to the Pandemic;
and

(b) Minutes of the general meeting, or minutes of the meeting of the Fund
Committee, with details in relation to the employer’s operational and
financial difficulties caused by COVID-19, and a resolution approving the
cessation or postponement of the contributions and the duration, but not
exceeding June 2021.

The employees and employers may notify the registrar, in order to resume
their contributions to the provident fund.

More...

SEC’s Waiver on the Obligation to Submit Financial Statement
and the Auditing Report

The Office of the Securities and Exchange Commission (SEC) has imposed
a waiver on the preparation and submission of provident fund's financial
statements and auditing reports for fiscal year 2020 for private fund
management companies, due to the coronavirus outbreak situation 2019
(COVID 19).

More...
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Less Requirements for the Social Security Office’s unemployment
benefits

On January 20, 2021 the Social Security Office (SSO) Social Security Office
issued the Notification of the Social Security Office on the Eligibility Criteria
for Unemployment Benefits B.E. 2564 (2021), in order to slightly revise the
procedures for receiving unemployment compensation for unemployed
insured persons under Section 33 of the Social Security Act. Under Section

78 of the Social Security Act B.E. 2533 (1990), the SSO generally entitles

the eligible unemployed persons to receive monthly payments for up

to six months until they go back to work, provided they pay monthly
contributions for at least six months within the period of fifteen months prior
to unemployment. However, the required documents to be submitted by the
unemployed person and the procedures can be lengthy and disadvantageous
to the employees, which might eventually prevent them from receiving the
compensation. In particular, the unemployed person would not be eligible for
the compensation under the following circumstances:

* the unemployment is caused by termination as a result of misconduct;

* the unemployment is caused by termination as a result of intentionally
committing a criminal offence against the employer;

* the unemployment is caused by termination as a result of intentionally
causing damage to the employer;

* the unemployment is caused by termination as a result of violating rules or
work regulations, or grossly disobeying the lawful order of the employer;

* the unemployment is caused by termination as a result of neglecting duties
for seven consecutive days, without a justifiable reason;

* the unemployment is caused by termination as a result of negligently
causing serious damage to the employer; or

* the unemployment is caused by termination as a result of or being
imprisoned by a final judgment to imprisonment, except for an offence
which is committed through negligence or it is a petty offence

With the cancellation of the previous regulations, including the Notification of
the Social Security Office on the Eligibility Criteria for Unemployment Benefits
B.E. 2547 (2004), and the Notification of the Social Security Office on the

Eligibility Criteria for Unemployment Benefits (No. 2) B.E. 2563 (2020), the final

Continued on Next Page
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judgment of the Labour Court - on the reasons for termination in the case

of unemployment resulting from termination of employment - is no longer
mandatory under the new Regulation. Consequently, employees that are
dismissed by employers, who specify that the cause for termination is one of
the abovementioned causes, shall be able to receive the SSO’s unemployment
benefits.

More...

Changes to the submission methods for Social Security Fund
contributions

The Ministry of Labour issued a notification (Notification of the Ministry of
Labour regarding the Rate of Contributions, the Procedures for Payment, and
the Minimum and Maximum Wage used as the Base for the Calculation of
Skill Development Fund contributions) to facilitate the monthly payment of
Social Security Fund (SSF) contributions, by providing an alternative electronic
platform or e-service system for the Department of Skill Development. Section
9 of this notification has repealed and replaced Section 9 of the Notification
of the Ministry of Labour regarding the Rate of Contributions, the Procedures
for Payment, and the Minimum and Maximum Wage used as the Base for

the Calculation of Skill Development Fund contributions dated July 1, 2558
(2015), which provides that the contribution payment shall only be made

by submitting the Contribution Form under Section 8 to the Bangkok Skill
Development Institute or the Provincial Skill Development Institute. The
payment of contributions to the fund can now be made via the e-service
system, unless such submission is impossible or there is a system error.

More...

Additional financial measures to remedy the impact of the
Coronavirus 2019 (COVID-19)

The Thai Cabinet has passed a resolution which imposes financial measures
to alleviate the debt burden of people, and to help SMEs so they are able to
continue their business, with the details as follows:

(1) Improving the implementation of Loans for the Expenses Program for self-
employed people who are affected by the Coronavirus (COVID-19) at the
Government Savings Bank and the Bank for Agriculture and Agricultural
Cooperatives (BAAC), with a total credit limit of 40 billion Thai baht (20
billion Thai baht per Bank) to people who are self-employed, with a flat
interest rate of less than 0.10% per month, by extending the grace period
for the principal and interest payments to no more than 12 months, from
the original 6 months, in accordance with the criteria and conditions set by

Continued on Next Page
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the Government Savings Bank and BAAC, including the extension of the loan
period to no more than 3 years from the original 2 years 6 months; and

(2) The SMEs low-interest loan program has funds for tourism businesses
totalling 10 billion Thai Baht. The Government Savings Bank will provide
low-interest loans to SMEs entrepreneurs in the tourism sector, and supply
chain sectors using vacant land and/or land and buildings with the title
deed as collateral, with no requirement for credit bureau due diligence.
The credit limit per individual shall not exceed 70% of the government's
land appraisal value, with a maximum of 50 million Thai baht, a loan term
3 years, and interest rate of 0.10 percent per annum in the first year, 0.99

15 percent per annum in the second year, and 5.99 percent per annum in the

FEB third year. The loan applications can be filed until June 30, 2021.

2021

THAILAND

The Ministry of Finance is confident that the implementation of such
financial measures will help to alleviate the burden of the public, and
help resolve the financial difficulties of entrepreneurs and enable them
to operate their businesses and maintain employment. In order for the
economy to continue to be driven forward in the midst of the COVID-19
Pandemic, the Ministry of Finance will closely monitor the situation, and
it will be ready to issue appropriate measures to take care of the Thai
economy in a timely manner when the situation changes.

More...
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There are no significant policy, legal or case developments
within the employment space during 2021 Q3.
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