US FTC Revises Position on Treatment of Debt, But Is
Something Else Behind the Curtain?

On August 26, 2021, the Bureau of Competition of the US Federal Trade Commission (FTC) released a
blog post that simultaneously overturned previously released guidance concerning treatment of debt
for HSR filing purposes and raised questions about whether the public can, or should, rely on thousands
of informal interpretations relating to the HSR Act' provided by agency staff.2

Pursuant to the HSR Act, deals over certain dollar thresholds must be notified to both the FTC and the
Antitrust Division of the US Department of Justice (DOJ) prior to consummation. Parties, therefore, need
to determine the value of the assets, voting securities or non-corporate interests (i.e., LLC or LP units)
that a buyer will hold as a result of the transaction.? Pursuant to the HSR Act rules and related
explanatory notes, this amount includes all “consideration” being paid by the buyer as part of the deal,
whether in the form of cash, interests, tangible or intangible assets, or assumption of liabilities.*

Based on a series of informal interpretations issued by the FTC's own Premerger Notification Office (PNO),
parties understood that the FTC allowed the retirement of debt to be excluded from the value of the
acquisition of voting securities but included when the deal was an asset acquisition.” It is no longer that
simple; the blog post explains that this guidance induced some parties to take on debt just before signing a
deal, only to retire that debt as part of the consideration in an end-run around an HSR obligation.® Instead of
relying solely on the “Avoidance Device"” rule,” beginning September 27, 2021, the Bureau of Competition
will expand its HSR enforcement arsenal by recommending enforcement actions for companies that fail to
file in certain situations when retirement of debt is part of the deal consideration.?

In addition to circumstances where pre-signing debt is retired as part of consideration, the FTC's new
approach is that “full or partial retirement of debt should be included in calculating the Acquisition Price
[anytime] selling shareholder(s) benefit from the retirement of that debt.”” While the exact meaning is
unclear, the “selling shareholder(s) benefit” test may refer to pay off of shareholder loans or debts owed
to a target’s parent. In theory, this test may mean that ordinary course debt or transaction expenses
remain excluded from the transaction value, as these types of debt typically are owed, and thus repaid,
to third parties.'® Alternatively, one could argue that paying off a target's debt always “benefits” the
selling shareholders, even if not strictly through repayment of a loan."’

In addition to revising the FTC's position on debt, the blog post also makes an apparent about-face
regarding practitioner reliance on the large body of informal interpretations provided by the FTC's PNO
staff in response to questions regarding specific transactions.'® The blog post asserts that the
interpretations are “not reviewed or authorized by the Commission,” “may not reflect modern market



realities or the policy position of the Commission” and “do not carry the force of law.”'* Whereas
previously parties comfortably may have relied on PNO informal interpretations involving the same or
analogous facts as a basis for not filing, now these parties may be more inclined to file, absent a clear
regulatory basis or deal-specific guidance from the PNO to the contrary.

With the looming threat of enforcement actions, the consequence of lack of clarity on the FTC's revised
debt-treatment position and eroded public ability to rely on previously published guidance is that there
likely will be more HSR Act filings. This would be on top of the “massive surge” of filings that the FTC
already is experiencing.™ In the FTC's fiscal year to date, nearly 3,300 filings have been submitted.”™ And
there are no signs that the “tidal wave” of filings will slow down;'® five of the past six months have seen
more than 300 filings each.”’

Going forward, for equity deals involving debt payoffs, companies should proceed with caution. Given the
lack of any bright-line rules, the analysis of each transaction will require judgment calls. For example, parties
will want to consider the type of debt andto whom it is being repaid before finalizing the filing analysis.
Long-held, ordinary course debt being repaid to a third party may be more likely to be excluded from the
transaction value than debt incurred in the shorter term being repaid to the target's parent. The blog post
also does not preclude parties from continuing the practice of seeking guidance on specific deals by asking
the PNO fact-specific questions, including about whether the debt in the deal at issue can be excluded.
Seeking clarity may be helpful where the debt pay-offs are complicated or have a unique component.
Whatever the path chosen, for those deals where debt is on the line, the answer of whether it should be
included in the transaction value is not as clear as it once was.
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