The
Banking

Law Journal

Established 1889

An A.S. Pratt™ PUBLICATION SEPTEMBER 2021

FEDERAL RESERVE PROPOSES GUIDELINES FOR ACCESS TO FEDERAL RESERVE BANK
SERVICES FOR NON-TRADITIONAL FEDERAL AND STATE CHARTERS
Amanda L. Baker, Matthew Bisanz, Elizabeth A. Raymond, and Jeffrey P. Taft

f( LexisNexis



THE BANKING LLAW
JOURNAL

VOLUME 138 NUMBER 8 September 2021

Editor’s Note: Attribution Rule
Victoria Prussen Spears 435

The Attribution Rule Under the Banking Affiliates Act
Gregory Hudson and Carleton Goss 438

Bank Bitcoin Trading Requires “Complementary to a Financial Activity” Authority
Under the Bank Holding Company Act
Douglas Landy and James Kong 450

Avoiding Pitfalls During Post-Pandemic Government Investigations
Sanford M. Brown, Clifford S. Stanford, and Brendan Clegg 461

Federal Reserve Proposes Guidelines for Access to Federal Reserve Bank Services
for Non-Traditional Federal and State Charters
Amanda L. Baker, Matthew Bisanz, Elizabeth A. Raymond, and Jeffrey P. Taft 468

The True Lender Rule Has Been Repealed
Craig J. Saperstein, Brian H. Montgomery, Zachary M. Kessler, and
Deborah S. Thoren-Peden 473

Insurer Denies Coverage for Deal Litigation Despite Bank Purchasing Runoff
Coverage for Pre-Acquisition Alleged Wrongful Acts
Geoffrey B. Fehling and Lawrence J. Bracken II 476

Third Circuit Confirms Triangular Setoffs Are Unenforceable in Bankruptcy
Joshua D. Morse and Rahman Connelly 479

District Court Enforces German Stay, Ignoring Bankruptcy Code’s Chapter 15
Michael B. Schaedle and Evan J. Zucker 483

f(ﬁ° LexisNexis’



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:

Matthew T. BUIKE At ..cocieieieieieieriececeeeeee et (800) 252-9257
Email: oo matthew.t.burke @lexisnexis.com
Outside the United States and Canada, please call . ............. (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . .. ............. ... ...... (800) 833-9844
Outside the United States and Canada, please call .. ............ (518) 487-3385
Fax Number . . . .. ... ... e e (800) 828-8341
Customer Service Website . .. .............. http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account Mmanager OF . . . . . oot v vttt e (800) 223-1940
Outside the United States and Canada, please call . .. ............ (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)
ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2021 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

MATTHEW BENDER

(2021-Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
BARKLEY CLARK
Partner, Stinson Leonard Street LLP

CARLETON GOSS
Counsel, Hunton Andrews Kurth LLP

MICHAEL J. HELLER
Partner, Rivkin Radler LLP

SATISH M. KINI
Partner, Debevoise & Plimpton LLP

DOUGLAS LANDY
White & Case LLP

PAUL L. LEE
Of Counsel, Debevoise & Plimpton LLP

TIMOTHY D. NAEGELE
Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN
Partner, Stroock & Stroock & Lavan LLP

il



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten
times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,
D.C., and at additional mailing offices. Copyright 2021 Reed Elsevier Properties SA., used
under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced
in any form—by microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For customer support,
please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for
publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway, #18R, Floral Park, NY 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to bankers, officers of financial
institutions, and their attorneys. This publication is designed to be accurate and authoritative,
but neither the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the services of an
appropriate professional. The articles and columns reflect only the present considerations and
views of the authors and do not necessarily reflect those of the firms or organizations with
which they are affiliated, any of the former or present clients of the authors or their firms or
organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis
Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,
805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

v



Federal Reserve Proposes Guidelines for Access
to Federal Reserve Bank Services for
Non-Traditional Federal and State Charters

Amanda L. Baker, Matthew Bisanz, Elizabeth A. Raymond,
and Jeffrey P Taft’
In this article, the authors describe the background to and content of guidelines
proposed by the Board of Governors of the Federal Reserve System that regional Federal

Reserve Banks would use to evaluate requests for accounts and payment services.

The Board of Governors of the Federal Reserve System (“FRS”) has proposed
guidelines that the regional Federal Reserve Banks (“FRBs”) would use to
evaluate requests for accounts and payment services (the “Proposed Guidelines”).1
As discussed in Operating Circular No. 1, an institution has the option to settle
its FRB services transactions in its master account with an FRB or in the master
account of another institution that has agreed to act as its correspondent. The
Proposed Guidelines would apply to requests for either arrangement.?

In recent years, institutions with novel types of banking charters have
requested access to FRB services (including FRB accounts) to support the
introduction of new financial products and delivery mechanisms for traditional
banking services. Historically, FRBs have relied on informal or nonpublic
criteria to evaluate such requests and often refrained from making any public
comments.

The Proposed Guidelines are intended to bring transparency and consistency
to this process and ensure that FRBs consider the broader ramifications of their
decisions.

“ Amanda L. Baker is a Banking and Finance partner in Mayer Brown’s New York office.
Matthew Bisanz is a senior associate in the firm’s Financial Services Regulatory & Enforcement
practice. Elizabeth A. Raymond is an M&A partner at the firm and co-head of the firm’s
Financial Institutions M&A and Fintech groups. Jeffrey P. Taft is a partner in the firm’s
Financial Services Regulatory & Enforcement practice and its Cybersecurity and Data Privacy
practice. The authors may be contacted at amanda.baker@mayerbrown.com, mbisanz@mayerbrown.com,
eraymond@mayerbrown.com, and jtaft@mayerbrown.com, respectively.

1 Press Release, Federal Reserve Board invites public comment on proposed guidelines to evaluate
requests for accounts and payment services at Federal Reserve Banks (May 5, 2021), available ar
hetps://www.federalreserve.gov/newsevents/pressreleases/bcreg20210505a.htm, 86 Fed. Reg. 25,865
(May 11, 2021).

2 FRB, Operating Circular No. 1, Account Relationships (Feb. 1, 2013), available ar
https://frbservices.org/resources/rules-regulations/operating-circulars.html.
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Accgss To FRB ServiCES

This article describes the background to and content of the Proposed
Guidelines.

BACKGROUND

The regional FRBs provide financial services to depository institutions,
including banks, credit unions, and savings and loans, much like those that
institutions provide for their customers.® These services include collecting
checks, electronically transferring funds, and distributing and receiving cash
and coin.# To settle transactions with an FRB, an institution may open a master
account with the FRB or rely on another institution’s master account on a
correspondent basis. In all cases, an FRB must approve an institution’s request
to have access to services, including with respect to opening/using a master
account.

Historically, access to FRB services was limited to institutions that were
members of the FRS, were depository institutions under Section 19 of the
Federal Reserve Act, or were authorized to hold an account under another
authority (e.g., U.S. branches and agencies of foreign banks, Edge and

Agreement corporations).

In certain circumstances, other institutions could be granted access to FRB
services on a case-by-case basis, such as was granted to certain international
financial entities that are organized under the laws of Puerto Rico.% Under the
proposed principles, legal eligibility is only one of several factors for the FRB to
consider in considering a request for access to an account and services.

As noted by the FRS, the payments landscape is evolving rapidly as
technological progress and other factors are leading to both the introduction of
new financial products and services and to different ways of providing
traditional banking services (i.e., payments, deposit-taking, and lending).
Relatedly, there has been a recent uptick in novel charter types being authorized
or considered across the country, and, as a result, a wider range of institutions
have sought access to, or been denied access to, FRB services.

These novel institutions have included uninsured state-chartered depository
institutions and a credit union that focused on serving marijuana-related

3 FRB Services, About Federal Reserve Bank Services (2021).

4 FRB services do not include transactions conducted as part of FRS’s open market operations
or administration of FRBs’ discount window.

5 E.g, Luc Cohen, New York Fed cracks down on Puerto Rico banks following Venezuela
sanctions, Reuters (Apr. 18, 2019).
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businesses.® Also, the Office of the Comptroller of the Currency (“OCC”) has
announced its intent to grant special purpose and payments-centric national
bank charters and has granted national trust bank charters to companies
engaged in digital asset activities.

In granting these charters, the OCC strongly intimated that such institutions
should be eligible to become members of the FRS or receive access to FRB
services.” The FRS and FRBs have generally refrained from commenting
publicly on their willingness to grant requests from institutions with novel types
of banking charters that are seeking access to introduce new financial products
and delivery mechanisms for traditional banking services.

SUMMARY OF THE PRINCIPLES OUTLINED IN THE PROPOSED
GUIDELINES

The Proposed Guidelines are intended to bring transparency and consistency
to the process of reviewing requests for access to FRB services by establishing
six principles that FRBs would use when deciding whether to grant or deny
requests. The six proposed principles are:

Eligibility and Operations. Each institution requesting an account or services
must be eligible under the Federal Reserve Act or another federal statute to
maintain an account at an FRB and receive FRB services and should have a
well-founded, clear, transparent, and enforceable legal basis for its operations.
As evidenced by the Proposed Guidelines, the FRS does not believe that legal

eligibility alone bestows a right to obtain an account and services.

Risk to FRB. Provision of an account and services to an institution should not
present or create undue credit, operational, settlement, cyber, or other risks to

the FRB.

Risk to Payment System. Provision of an account and services to an institution
should not present or create undue credit, liquidity, operational, settlement,
cyber, or other risks to the overall payment system.

Risk to Financial System. Provision of an account and services to an
institution should not create undue risk to the stability of the US financial
system.

6 E.g., Fourth Corner Credit Union v. FRB Kansas City, 861 F.3d 1052 (10th Cir. 2017); TNB
USA Inc. v. FRB New York (S.D.N.Y. Mar. 25, 2020); Lee Reiners, Restoring Order in Crypto’s
Wild West, The FinReg Blog (Apr. 6, 2021).

7 OCC, NR 2021-19 (Feb. 5, 2021); Victoria Guida, Top regulator pushes ahead with plan ro
reshape banking, sparking clash with states, Politico (Aug. 31, 2020).
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Risk to Economy. Provision of an account and services to an institution should
not create undue risk to the overall economy by facilitating activities such as
money laundering, terrorism financing, fraud, cybercrimes, or other illicit
activity.

Monetary Policy. Provision of an account and services to an institution should
not adversely affect the FRS’s ability to implement monetary policy.

Each principle is supported by additional factors that the FRB should

consider when evaluating the request.

For example, the supporting factors for the third principle state that the FRB
should confirm that the applicant has an effective risk management framework
and governance arrangements, and the factors for the fifth principle state that
the FRB should confirm that an applicant has a bank-like compliance program
for anti-money laundering purposes.

The preamble to the Proposed Guidelines notes that while they are primarily
designed to apply only to new applicants, the FRS expects FRBs to apply them
to existing relationships when an FRB becomes aware of a significant change in
the risks that the account holder presents due to changes in the nature of its
principal business activities or condition.

CONCLUSION
The FRS expects that the application of the Proposed Guidelines to federally

insured institutions would be “fairly straightforward in most cases” because the
principles are broadly based on concepts that apply to such institutions.
However, the FRS expects that assessments of access requests from non-
federally insured institutions, which presumably would include many of the
institutions with novel structures or charters, would likely require more
extensive due diligence.

The Proposed Guidelines would provide clarity in an area of banking
regulation that has historically been outside of the public view and, therefore,
are consistent with the FRS’s ongoing transparency initiative.®

Beyond the concept of transparency as an end to itself, access to FRB services
is an important issue for existing institutions and Fintechs with novel charters
or structures. Industry groups have already expressed their view that the
Proposed Guidelines will be an important issue for the banking industry.®

8 E.g, Randal Quatles, Transparency, Accountability, and Fairness in Bank Supervision (Jan.
17, 2020) (“I would like [FRS] to seck comment on more supervisory guidance going forward.”).

® Austin Anton, BPI Responds to Federal Reserve Proposed Guidelines on Fed Accounts and Access
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Accordingly, we expect a number of comments to the Proposed Guidelines
from a wide range of institutions and interest groups.

to the Payment System, BPI (May 5, 2021); Rob Nichols, ABA Statement on Federal Reserve Board
Review of Payments System Access, ABA (May 5, 2021).
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