
IRS Extends Start-of-Construction Relief for Renewables
in Light of Continuing Effects of COVID-19 

On June 29, 2021, the US Internal Revenue Service (the “IRS”) released Notice 2021-41 (the “No

extending and enhancing previous relief given by the IRS pursuant to Notice 2020-41 (the “Pre

Notice”) on the start-of-construction rules for the production tax credit (“PTC”) and energy inve

tax credit (“ITC”). The Notice extends the continuity safe harbor for projects that began constru

calendar years 2016 through 2020 and relaxes the continuity requirement for projects that do n

the continuity safe harbor.1

The Previous Notice, released on May 27, 2020, had extended the continuity safe harbor for pr

began construction in either calendar year 2016 or 2017.2 Additionally, the Previous Notice pro

relief under the so-called 3 ½ month rule where payments were made on or after September 1

but the services or property were not expected to be provided until 2020, as long as they were

received by October 15, 2020. 

As with the Previous Notice, the Notice provides significant comfort to developers who have su

disruptions as a result of COVID-19 and substantially reduces the risk of COVID-19-related del

preventing a project from qualifying for the ITC or PTC. 

Continuity Safe Harbor 

Under IRS guidance, a taxpayer is able to demonstrate the start of construction of a project thr

satisfaction of either the “physical work test” or the “five percent safe harbor” and, thereafter, m

continuity requirement. The physical work test generally requires that the taxpayer maintain a c

program of physical work of a significant nature, while the five percent safe harbor requires tha

taxpayer maintain continuous efforts to advance toward completion of the facility. This can be 

demonstrated by facts and circumstances demonstrating that the taxpayer has made such effo

this facts-and-circumstances approach, delays beyond a taxpayer’s control generally do not ca

taxpayer to be treated as not meeting the continuity requirement. Delays resulting from COVID

very well be treated as outside the control of the taxpayer for purposes of the facts and circum

test, but developers and financers have been wary of relying on the facts and circumstances te

satisfy the continuity requirement due to its subjectivity. 
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In response to taxpayers’ requests for more certainty, the IRS provided a continuity safe harbor for each 

of these tests, allowing a project to be deemed to satisfy the continuity requirement of either test so 

long as the project is placed into service by the end of the fourth year after the year in which 

construction starts. However, unlike the facts and circumstances test, delays beyond a taxpayer’s control 

are not excused under the continuity safe harbor. 

Accordingly, prior to the issuance of the Previous Notice, a facility whose construction began in 2016 

would have needed to be placed into service by the end of 2020, and a facility whose construction began 

in 2017 would have needed to be placed into service by the end of 2021. As a result of COVID-19 and 

related construction delays, this placed-in-service deadline had become particularly problematic for wind 

projects, as 2016 was the last year that a wind facility could begin construction and still receive the full 

amount of PTCs. 

The Previous Notice extended the continuity safe harbor period from four years to five years for projects 

whose construction began in 2016 or 2017. The Notice extends the continuity safe harbor to six years for 

projects whose construction began in 2016, 2017, 2018 or 2019 and to five years for projects whose 

construction began in 2020. 

Here is a table setting forth the date by which a project must be placed in service in order to qualify for 

the continuity safe harbor, depending on the year in which construction began on such project. 

Beginning of 

Construction Year 

Placement into Service Deadline for Continuity Safe Harbor* 

Under Notice 2020-41 Under Notice 2021-41 

2016 December 31, 2021 December 31, 2022 

2017 December 31, 2022 December 31, 2023 

2018 December 31, 2022 December 31, 2024 

2019 December 31, 2023 December 31, 2025 

2020 December 31, 2024 December 31, 2025 

*  In the case of solar projects claiming the ITC, projects must be placed into service by December 31, 2025, or they will only be eligible for 

a 10 percent credit. In the case of fuel cell and small wind projects claiming the ITC, projects must be placed into service by December 

31, 2025, or they will be ineligible for the ITC. 

Additionally, in the case of projects that do not satisfy the continuity safe harbor, the Notice allows 

satisfaction of the continuity requirement under either the continuous construction test or the 

continuous efforts test, regardless of whether the physical work test or the five percent safe harbor was 

used to establish the beginning of construction. 

Conclusion 

The Notice provides critical relief to the renewables industry and reflects the IRS’ recognition that 

COVID-19 continues to affect developers’ ability to construct and place projects into service. 
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If you wish to receive regular updates on the range of the complex issues confronting businesses in the face 

of the novel coronavirus, please subscribe to our COVID-19 “Special Interest” mailing list. 

And for any legal questions related to this pandemic, please contact the authors of this Legal Update or Mayer 

Brown’s COVID-19 Core Response Team at FW-SIG-COVID-19-Core-Response-Team@mayerbrown.com. 

Jeff Davis  

+1 202 263 3390

jeffrey.davis@mayerbrown.com

George Haines

+1 312 701 8775 

ghaines@mayerbrown.com

Endnotes 

1 The full text of IRS Notice 2021-41 is available here: https://www.irs.gov/pub/irs-drop/n-21-41.pdf

2 Our coverage of the Previous Notice is available here: https://www.mayerbrown.com/en/perspectives-

events/publications/2020/05/irs-provides-start-of-construction-relief-for-renewables-in-light-of-covid19
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