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Introduction

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown produces the Asia Employment Law: Quarterly
Review, an e-publication covering 15 jurisdictions in Asia.

In this thirtieth edition, we flag and comment on employment law developments during the
fourth quarter of 2020 and highlight some of the major legislative, consultative, policy and case
law changes to look out for 2021.

This publication is a result of ongoing cross-border collaboration between 15 law firms across
Asia with whose lawyers Mayer Brown has had the pleasure of working with closely for many
years. For a list of contributing lawyers and law firms, please see the contacts page.

We hope you find this edition useful.

With best regards,

I'. | .l.’f/ /
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Duncan Abate

Partner

+852 2843 2203
duncan.abate@mayerbrown.com

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrown.com
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Jennifer Tam

Partner

+852 2843 2230
jennifer.tam@mayerbrown.com
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Changes to Queensland and Victoria’s Industrial Manslaughter laws

Four Australian States and Territories have now adopted legislation
specifically dealing with the offence of ‘industrial’ or ‘workplace’
manslaughter. The first was the ACT in 2004, followed by Queensland (2017),
and most recently the Northern Territory and Victoria (2019). In addition,

the Queensland legislation has recently been extended to the mining and
resources sector. Legislation to create such an offence is also currently before
the Western Australian parliament, but has not yet become law.

Queensland: Extension of offence to the Queensland Resources Sector

On 4 February 2020 a Bill was introduced to the Queensland Parliament,
which if passed, would extend the current industrial manslaughter offence
to the resources sector. The Bill was introduced in response to six deaths in
Queensland’s resource sector over the previous 12 months.

Specifically, the Mineral and Energy Resources and Other Legislation
Amendment Bill 2020 aims to extend industrial manslaughter offences to
mining and quarry legislation (Coal Mining Safety and Health Act 1999 (Qld),
the Mining and Quarrying Safety and Health Act 1999 (Qld), the Explosives
Act 1999 (Qld) and the Petroleum and Gas (Production and Safety) Act 2004
(Qld)).

If passed, the Bill will provide for fines of up to $13m and imprisonment of up
to 20 years for senior officers of Queensland mining or quarry companies, if
workers die through their employer’s criminal negligence. The new offence

will be an indictable offence with usual criminal procedural requirements.
Prosecutorial decisions will be made by the Work Health and Safety prosecutor
and are not subject to time limitation periods. Penalties range up to $13 million.

Victoria: proposal to increase the maximum criminal punishment

Victoria's industrial manslaughter offences are set to commence on 1 July 2020,
following the passing of the Workplace Safety Legislation Amendment (Workplace
Manslaughter and Other Matters) Act 2019 (Vic) in December 2019. On 5

March 2020, Victoria's Labor government introduced the Crimes Amendment
(Manslaughter and Related Offences) Bill 2020 to increase the maximum term of
imprisonment from 20 to 25 years. The Bill has passed the Legislative Assembly
and has moved for a second reading in the Legislative Council.

Mineral and Energy Resources and Other Legislation Amendment Bill 2020
Explanatory Notes — Mineral and Energy Resources and Other Legislation Amendment
Bill 2020

Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters)

Act 2019 (Vic)
Crimes Amendment (Manslaughter and Related Offences) Bill 2020


https://www.fwc.gov.au/documents/decisionssigned/html/2019fwcfb4368.htm
https://corrs.com.au/insights/annualised-salaries-what-are-the-options#_ftn1
https://www.legislation.qld.gov.au/view/whole/pdf/bill.first/bill-2019-043
https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2020/5620T157.pdf
https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2020/5620T157.pdf
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/344a28e2-1e24-3dee-a499-e769470f801a_591113bi1.pdf
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Changes to Queensland and Victoria’s Industrial Manslaughter
laws passed; first conviction of industrial manslaughter in
Australia

Victoria's ‘workplace’ or ‘industrial’ manslaughter legislation is set to come
into effect on 1 July 2020 after passing into legislation at the end of 2019.
Victoria is the fourth state to legislate a specific criminal offence of industrial
manslaughter following the Australian Capital Territory in 2004, Queensland in
2017 and the Northern Territory in 2019.

In addition, the Queensland legislation has recently been extended to the
mining and resources sector which was previously carved out.

Legislation to create such an offence is also currently before the Western
Australian parliament, but has not yet become law.

Queensland: Extension of offence to the Queensland Resources Sector

On 20 May 2020 the Queensland Parliament extended the current industrial
manslaughter offence to the resources sector. This was done in response to six
deaths in Queensland’s resource sector over the previous 12 months.

The Mineral and Energy Resources and Other Legislation Amendment Act
2020 extends industrial manslaughter offences to mining and quarry legislation
(Coal Mining Safety and Health Act 1999 (Qld), the Mining and Quarrying
Safety and Health Act 1999 (Qld), the Explosives Act 1999 (Qld) and the
Petroleum and Gas (Production and Safety) Act 2004 (Qld)).

The amendments provide for fines of up to $13 million and imprisonment of
up to 20 years for senior officers of Queensland mining or quarry companies,

if workers die through their employer’s criminal negligence. The new offence
will be an indictable offence with usual criminal procedural requirements.
Prosecutorial decisions will be made by the Work Health and Safety prosecutor
and are not subject to time limitation periods. The commencement date for
these offences is yet to be confirmed.

Queensland: First conviction of industrial manslaughter recorded in Australia
The extension of the offence preceded the first conviction under Queensland’s
industrial manslaughter laws on 11 June 2020.

In R v Brisbane Auto Recycling Pty Ltd & Ors [2020] QDC 113 the District
Court of Queensland convicted and fined Brisbane Auto Recycling Pty Ltd
(Company) $3 million after it pleaded guilty to causing the death of the
worker, and being “negligent about causing the death,” contrary to section
34C (“Industrial manslaughter-person conducting business or undertaking”)
of the Queensland Work Health and Safety (WHS) Act. An employee of the
Company was crushed and killed by a forklift on the Company’s premises. The
two directors of the Company admitted that they knew of the risk to the safety
of their workers, but consciously disregarded that risk and that there were no
safety systems in place at the Company.

The directors pleaded guilty to charges of reckless conduct (Category 1
offences) and were sentenced to 10 months in prison which is to be served
wholly suspended due to mitigating factors including their age and lack of
prior criminal history.

Victoria: Increase to the maximum criminal punishment

Victoria's industrial manslaughter offences are set to commence on 1 July
2020, following the passing of the Workplace Safety Legislation Amendment
(Workplace Manslaughter and Other Matters) Act 2019 (Vic) in December
2019. On 4 June 2020, the Victorian Parliament passed the Crimes
Amendment (Manslaughter and Related Offences) Act 2020 which increases
the maximum term of imprisonment from 20 to 25 years.

R v Brisbane Auto Recycling Pty Ltd & Ors [2020] QDC 113

Mineral and Energy Resources and Other Legislation Amendment Act 2020

Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters)
Act 2019 (Vic)

Crimes Amendment (Manslaughter and Related Offences) Bill 2020


https://archive.sclqld.org.au/qjudgment/2020/QDC20-113.pdf
https://www.dnrme.qld.gov.au/mining-resources/initiatives/merola
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://www.legislation.vic.gov.au/bills/crimes-amendment-manslaughter-and-related-offences-bill-2020
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https://www.premier.vic.gov.au/new-laws-to-crack-down-on-wage-theft/
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/fair-work-information-statement
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Underpaymentofwages
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The first reporting period for the Modern Slavery Act finishes at the end of
June 2020, with lodgement due in December. As employers approach the
close of the first reporting period, the time is ripe to ensure all steps are in
place to comply with their new obligations. Those required to report should
ensure they are:

* mapping supply chains and operations;

¢ identifying and assessing areas exposed to risk of modern slavery;

* ensuring policies and procedures are in place to address and manage
those risks; and

* engaging with suppliers.

For those entities who may be daunted by the new obligations, first steps
might include identifying someone to be responsible for leading the process,
establishing a cross functional team and committing to a program of work. It
will be important for reporting entities to engage in the process meaningfully.
All are expected to find risks of modern slavery in their supply chain, and these
risks cannot always be eliminated in the short term. After the first reporting
period, entities should stay abreast of developments, including best practice
recommendations and common strategies to eradicate modern slavery in the
years to come.

Commonwealth Modern Slavery Act — Guidance for reporting entities’ guide
Modern Slavery Act 2018 (Cth)

Federal Government introduces JobKeeper wage subsidy
program

On 8 April 2020, the Australian Government called an emergency sitting

of Parliament to enact laws to create the Government's ‘JobKeeper’ wage
subsidy program (the Program). The Program is a temporary six month wage
subsidy in response to COVID-19, and was described by Prime Minister Scott
Morrison as “the biggest economic lifeline in Australia’s history”.

The Program subsidises ‘Qualifying Employers’ who continue to pay the wages
of ‘Eligible Employees’ during the JobKeeper Period. After paying wages,
Qualifying Employers will be reimbursed by the Australian Tax Office at a flat
rate of $1,500 (before tax) for each Eligible Employee per JobKeeper fortnight.
The payment is available from 30 March 2020 to 27 September 2020.

The laws provide Eligible Employers who access the Program with broad
powers to stand down employees, reduce hours, change usual working

days and location or request an employee to take annual leave during the
JobKeeper period. These powers are subject to specific criteria being met, in
particular, that the request or direction is given because of changes to business
attributable to either the COVID-19 pandemic or government initiatives to
slow the transmission of COVID-19.

In order to be eligible for the Program, a Qualifying Employer must have been
carrying on a business in Australia at 1 March 2020 and meet the ‘decline

in turnover test’ (at any time during the JobKeeper period). This test asks
employers to project a requisite fall in turnover of either 50%, 30% or 15%
depending on the entity’s turnover and/or whether they are a registered
charity with the Australian Charities and Not-for-Profit Commission.

Eligible Employees include full-time, part-time and long-term casuals (those
engaged on a regular and systemic basis for longer than 12 months) providing
they were employed by a Qualifying Employer at 1 March 2020. However,
there are visa and residency requirements, as well as provisions to stop
employees obtaining the JobKeeper payment from two employers or whilst
accessing particular Government welfare schemes.

The Program is currently under review, with the Government expected to make
a formal announcement about its continued operation on 23 July 2020.

Coronavirus Economic Response Package Omnibus (Measures No. 2) Act 2020 (Cth)
Coronavirus Economic Response Package (Payments and Benefits) Act 2020 (Cth)
Coronavirus Economic Response Package (Payments and Benefits) Rules 2020 (Cth)
Corrs insight: implementing the JobKeeper Program


C:\Users\102253\ND Office Echo\AU-HJ2VCYHP\Senate Inquiry: Unlawful underpayment of employees’ remuneration
https://www.legislation.gov.au/Details/C2018A00153/36bf7558-b51e-4f6c-8534-2837163ca660
https://www.legislation.gov.au/Details/C2020A00038
https://www.legislation.gov.au/Details/C2020A00037
https://www.legislation.gov.au/Details/F2020L00419
https://corrs.com.au/insights/covid-19-implementing-the-jobkeeper-program
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developments ‘casual’ with leave entitlements
On 20 May 2020, the Full Court of the Federal Court handed down its decision
in WorkPac Pty Ltd v Rossato [2020] FCAFC 84. The case was a test case
run by the labour hire company WorkPac which attempted to have the Court
declare that:

Looking * aformer employee, Mr Rossato, who had been engaged under a series
Back of six ‘casual’ employment contracts over six years, was in fact a casual
employee; and

Looking by paying a ‘casual loading’ of 25% to Mr Roassato throughout his

Forward employment, it was able to set-off any annual leave, personal leave and
compassionate leave entitlements he may have been entitled to had he
been classified as a permanent employee.

Continued on Next Page



https://minister.homeaffairs.gov.au/jasonwood/Pages/government-extends-reporting-deadlines.aspx
https://minister.homeaffairs.gov.au/jasonwood/Pages/government-extends-reporting-deadlines.aspx
https://www.homeaffairs.gov.au/about-us/our-portfolios/criminal-justice/people-smuggling-human-trafficking/modern-slavery-act-coronavirus
https://corrs.com.au/insights/covid-19-modern-slavery-reporting-deadline-changes
C:\Users\102253\ND Office Echo\AU-HJ2VCYHP\Senate Inquiry: Unlawful underpayment of employees’ remuneration
https://www.legislation.gov.au/Details/C2018A00153/36bf7558-b51e-4f6c-8534-2837163ca660
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2546/Final Report No.56 - Modern Slavery Act 2018 and associated matters - 25 March 2020.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2546/Final Report No.56 - Modern Slavery Act 2018 and associated matters - 25 March 2020.pdf
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The Court refused to make the declarations, and determined that Mr Rosatto
had been incorrectly characterised as a casual by WorkPac. Further the Court
held that WorkPac could not offset any leave entitlements owing to Mr Rossato
by taking into account the casual loading the company had paid to Mr Rossato
during his employment.

The facts of Rossato

Mr Rossato had been engaged under a series of six employment contracts, all
of which characterised his employment at two Queensland mines as ‘casual’.
Mr Rossato was also paid a 25% casual loading rate which was expressed to
be in lieu of his entitlements in relation to annual leave, personal leave, notice
of termination and redundancy pay. The contracts also included a payment in
recognition of the ‘intermittent nature of casual work’.

After his retirement, Mr Rossato brought a claim against his employer,
WorkPac, seeking annual leave which he had not taken over the period of
his employment with the Company, together with periods of personal and
compassionate leave that had been taken by him over that period. The case
was unusual in that WorkPac undertook to meet Mr Rossato’s costs in the
litigation, in recognition of the fact that WorkPac wished to use the case as
a means of reversing an earlier decision that had gone against it because of
certain concessions made by the Company in the course of the litigation.

The Court held that WorkPac had failed to show that there was no ‘firm
advance commitment’ to continuing employment for Mr Rossato. To

have done so would have required that there be ‘irregularity, uncertainty,
unpredictability, intermittency and discontinuity in the pattern of work’. Here,
Mr Rossato was notified of his rostered shifts far in advance, and was provided
with meals and accommodation by WorkPac's client (the operator of the mines).

WorkPac was not able to offset any leave entitlements owing to Mr Rossato
by taking into account the casual loading the company had paid during his
employment. In essence, this was because there was no ‘mistake’ in the legal
sense of that term, nor evidence of mistake being the cause of the casual
loading payment WorkPac made. Further, the purpose for which the loading
was paid was different in character from the purposes for which WorkPac
sought to apply the funds.

Whilst the decision has resulted in considerable commentary and concern by
employer groups, the members of the Court in Rossato were at pains to point
out, whether an employee is a ‘true casual’, will turn on the fact of each case
and not all fact-situations’ will be as clear-cut as in this case.

Following the Rossato decision, Attorney General Christian Porter states it
may be necessary to “consider legislative options” including extending casual
conversation opportunities and including a definition of casual employee
within the Fair Work Act 2009 (Cth). The issue of casual employment is
currently being considered by one of the Attorney-General's five industrial
relations reform groups, which will be held until September 2020.

Workpac have filed an application to have the matter heard by the High
Court of Australia. The High Court is likely to decide in August or September
whether it will hear the appeal.

WorkPac Pty Ltd v Rossato [2020] FCAFC 84

Corrs insight: No casual affair: double dipping and the Rossato decision
Transcript, ABC Insiders, (5 June 2020)

Attorney-General forms working groups with industry bodies
and unions to tackle Industrial Relations reform

On 26 May 2020, Prime Minister Scott Morrison, in the course of an address to
the National Press Club, announced that Industrial Relations reform was a key

legislative priority for his Government, stating that “the current system is not
fit for purpose.”

Continued on Next Page



INDEX

Looking
Back



https://www.ag.gov.au/Consultations/Pages/industrial-relations-consultation.aspx
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https://www.pm.gov.au/media/address-national-press-club-260520
https://www.attorneygeneral.gov.au/media/transcripts/abc-tv-insiders-31-may-2020
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/fair-work-information-statement
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Underpaymentofwages
https://www.ag.gov.au/Consultations/Pages/industrial-relations-consultation.aspx
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‘Wage theft’ legislation passed in Victoria as Commonwealth
considers drafting its own legislation

On 16 June 2020 the Victorian Parliament passed the Wage Theft Bill 2020
which criminalises the act of ‘dishonestly’ withholding "the whole or part of an
employee entitlement owed by the employer to the employee’ or authorising
or permitting another person to do so. The Wage Theft Act 2020 (Vic) is the
first of its kind to be introduced by any of the Australian jurisdictions.

Although the legislation is now law, it is not due to commence operation until
1 July 2021.

Under the Act, employers who dishonestly withhold wages, superannuation
or other employee entitlements could be fined up to $198,264 for individuals,
$991,320 for companies and be sentenced to up to 10 years' jail. The Act also
creates new record-keeping offences, to target employers who attempt to
conceal wage theft by falsifying or failing to keep records.

The Act establishes Wage Inspectorate of Victoria as a statutory authority with
powers to investigate and prosecute offences under the Act.

Employers who make honest mistakes or who exercise due diligence in paying
wages and other employee entitlements will not be subject to prosecution
under the legislation.

Once it becomes operative, it is highly likely that the legislation will face a
constitutional challenge on the ground that it is inconsistent with valid laws
of the Commonwealth relating to the enforcement of wage entitlements.
Many observers have indicated that they think this challenge is likely to be
successful, but that will not become apparent for some considerable time.

Commonwealth Industrial Relations Minister (and Attorney-General) Christian
Porter, criticised the passage of the legislation in Victoria, stating: "The
Commonwealth's approach will deliver the most vigorous, consistent and
robust set of national laws around wage underpayment we've ever seen...lt is
totally unnecessary for the Andrews Government to rush into this ill-conceived
venture."

Wage Theft Act 2020 (Vic)
Announcement: Wage Theft Legislation Passes Victorian Parliament



https://content.legislation.vic.gov.au/sites/default/files/2020-06/20-021aa authorised.pdf
https://www.premier.vic.gov.au/wage-theft-legislation-passes-victorian-parliament/
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Western Australia unveils overhaul of the State industrial
relations system

On 25 June 2020, Western Australia’s Labor Government introduced the
Industrial Relations Legislation Amendment Bill 2020 (Bill) into Parliament as
part of a major overhaul of the State industrial relations system. The Bill was
formulated in response to recommendations from the 2018 Final Report of
the Ministerial Review of the State Industrial Relations System, and the 2019
Inquiry into Wage Theft in Western Australia.

The Bill will amend the Industrial Relations Act 1979 (WA) (IR Act), the Long
Service Leave Act 1958 (WA) and the Minimum Condlitions of Employment Act
1993 (WA) (MCE Act). Key reforms include:

* Expanding the definition of ‘employee’ to include people engaged in
domestic service in private homes, who are currently not covered by the
IR Act or MCE Act. The Bill also extends coverage under the MCE Act
to include people paid wholly by commission, people with disabilities
employed in a supported employment service, volunteers, and those
appointed as wardens by the National Trust.

¢ Giving the Western Australian Industrial Relations Commission (WAIRC)
capacity on its own motion to vary the scope of private sector awards.

* Expanding employment record requirements. Employers who make false or
misleading employee records, or issue a false or misleading pay slip will be
liable for a civil penalty.

* Giving the WAIRC an equal remuneration jurisdiction, allowing it to make
an equal remuneration order on application from an individual employee, or
group of employees.

e Strengthening protection of employee rights, such as by prohibiting
employers from engaging in sham contracting and from taking damaging
action against employees who make an employment-related inquiry.

e Enhancing the power of industrial inspectors.

e Strengthening enforcement mechanisms and increasing penalties. The
maximum penalty for contravening an industrial instrument will be increased
from $2,000 to $60,000 for bodies corporate and $12,000 for individuals.
The Bill also establishes penalties for serious contraventions, $600,000 for
bodies corporate and $120,000 for individuals, and establishes accessorial
liability for involvement in a contravention.

On 20 August 2020, the Bill was passed in the Legislative Assembly and is now
before the Legislative Council.

Industrial Relations Reform in Western Australia
Industrial Relations Legislation Amendment Bill 2020

The Victorian Inquiry into the On-Demand Workforce releases its
report

On 15 July 2020, the Victorian Inquiry (Inquiry) into the On-Demand
Workforce released its report (Report). The Inquiry was established in October

2018 by the then Minister for Industrial Relations in Victoria. The Inquiry was
chaired by former Fair Work Ombudsman, Ms Natalie James.

Continued on Next Page


https://www.fwc.gov.au/awards-agreements/minimum-wages-conditions/annual-wage-reviews/annual-wage-review-2019-20
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The Inquiry’s terms of reference required it to ‘inquire into, consider and
report’ on ‘the extent and nature of the on-demand economy in Victoria, for
the purposes of considering its impact on both the Victorian labour market
and Victorian economy more broadly’.

The Report identified six reasons why action is required to revise the current
system:

. The inherent uncertainty of the work status test;

. The fragmented and limited nature of advice and support about work status;
. Inaccessible resolution pathways to determine work status;

. The emergence and conduct of platforms;

. High incidences of low-leveraged workers accessing work via platforms and

a b w N =

working under ‘borderline’ work status; and
6. Inadequate protection for non-employee ‘small business’ platform workers.

Key recommendations made to government by the Inquiry to address these
issues include:

¢ Clarify, codify and align the status of on-demand workers across different
laws;

* Provide streamlined advice and support to workers and the availability of a
mechanism for accessible, fast resolution of work status;

* Enhance transparency and fairness in relation to work arrangements;

* Provide access to collective bargaining for non-employee platform workers;

¢ Consider extending award coverage to platform workers; and

® Enhance and streamline existing unfair contract remedies to make them
suitable and effective for platform workers.

The Inquiry was of the clear view that the Commonwealth Government, in
collaboration with State Governments and other stakeholders, should ‘lead the
delivery of the recommendations’ regarding the national workplace system.

It did recognise, however, that the Commonwealth might not be prepared to
assume this role, in which case Victoria ‘in consultation and collaboration with
other states... should pursue administrative and legislative options to improve
choice, fairness and certainty for platform workers’. Such measures would need
to be constitutionally available, align with the State Government's broader
priorities, be ‘appropriate in the current regulatory landscape’, and ‘meet the
needs of the current and future workforce'.

On 23 June 2020, Victorian Treasurer and Industrial Relations Minister Tim
Pallas confirmed that the Victorian Government will draft its own workplace
laws to protect gig economy workers. The Treasurer stated Victoria would plug
the gaps and fix the inequities in the system to ensure these workers have the
right to fair pay and safe working conditions.

Most of the Inquiry’s key recommendations, however, fall wholly or mainly
within the legislative competence of the Commonwealth. This would
encompass all recommendations that require amendment of the Fair Work
Act 2009 (Cth). The Federal Government has indicated an awareness of the
issues which prompted the establishment of the Inquiry. It has, however, given
no public indication of its attitude to the recommendations set out in the
Report. On the information available, it also appears that the on-demand issue
is not on the agenda of any of the five Working Groups which are currently
examining possible reforms to the federal workplace relations legislation.
Inquiry into the Victorian On-Demand Workforce

Corrs insight: On-demand working and the changing workplace
Media release: Shining A Light On The Gig Economy

Federal Government extends JobKeeper wage subsidy until
March next year

On 21 July 2020, the Federal Government announced that the JobKeeper
wage subsidy of $1,500 a fortnight would be dropped to $1,200 per fortnight

Continued on Next Page
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from late September and to $1,000 per fortnight from early January 2021. The
changes would see a two-tier system implemented, separating out employees
who worked for 20 hours or less per week prior to the pandemic. The second
tier of employees would receive $750 a fortnight from September, decreasing
to $650 a fortnight from January.

On 7 August 2020, the Federal Government announced further arrangements
and changes in eligibility rules for the JobKeeper wage subsidy (JobKeeper
Bill). Key adjustments included:

* Asshift in the employee reference date from 1 March to 1 July 2020,
expanding employee eligibility; and

* A change to the turnover reference period such that, from 28 September
2020, businesses will only need to demonstrate that their actual turnovers
have significantly declined in the previous quarter.

On 25 August 2020, the Attorney-General unveiled legislation to implement
the new JobKeeper scheme. Under the current scheme, businesses are eligible
to receive JobKeeper payments for their employees if they have suffered a
30% reduction in turnover. The JobKeeper Bill states that businesses which
will no longer meet the eligibility requirement for the wage subsidy will still
retain the power to cut their staff hours by up to 60% if they can show turnover
had fallen by at least a tenth. The Shadow Industrial Relations Minister, Mr
Tony Burke, advised that Labor would not oppose the JobKeeper Bill but may
seek amendments.

The JobKeeper Bill passed the lower house on 27 August 2020 and Labor’s
proposed amendments were unsuccessful. Labor’s concerns were that:

® many workers, including about one million short-term casuals, were
excluded from JobKeeper; and

* employers who were no longer eligible for JobKeeper were able to reduce
workers’ hours by 60 per cent — a safety net should instead be created so
the hours could not be reduced below the JobKeeper payment.

The JobKeeper Bill passed the Senate on 1 September 2020 with minor
amendments. The amendments narrowed the list of eligible financial service
providers able to provide the turnover certificate required to give JobKeeper-
enabling directions.

JobKeeper payment, Australian Taxation Office

JobKeeper payment and income support extended, Media Release, Prime Minister of
Australia (21 July 2020)

Press Conference - Australian Parliament House, ACT, Transcript, (21 July 2020)
More support for more businesses and workers, Media Release, (7 August 2020)

Victoria announces payment for workers required to self-isolate
while awaiting COVID-19 test results

On 23 July 2020, Victorian Premier Daniel Andrews announced a one-off $300
support payment to any Victorians who have taken a COVID-19 test and have
to self-isolate pending the result of the test. Mr Andrews said that the new
support payment is aimed at combating the financial repercussions of having
to isolate after a test. A person is eligible for this support payment if they:

e are over the age of 17,

e are currently residing in Victoria;

¢ are likely to have worked during the period of self-isolation or quarantine
and cannot work as a result of the requirement to stay at home, isolate or
quarantine;

e are not receiving any income, earnings or salary maintenance from work
as a result of not being able to work during the period of self-isolation or
quarantine at home;

* have exhausted sick leave entitlements including any special pandemic
leave; and

Continued on Next Page
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* are not receiving JobKeeper or any other Australian Government income
support.

Victorians who are tested positive to the COVID-19 test and need to self-
isolate may also be eligible for the Pandemic Leave Disaster Payment. This is
a lump sum payment of $1,500 to help Victorians during the 14-day period

in which they are unable to work because of their self-isolation or quarantine.
To be eligible for the Pandemic Leave Disaster Payment, the person must not
receive an income from their employment or sick leave entitlements during
their 14 days of self-isolation.

$450 Coronavirus (COVID-19) Test Isolation Payment (Department of Health and Hu-

man Services)
Pandemic Lave Payment if you live in Victoria (Services Australia)

Paid pandemic leave awarded to aged care workers, Federal
Government considers extending leave to other workers

On 27 July 2020, the Fair Work Commission handed down a ruling which
provided that aged care workers employed under the Aged Care Award,

the Nurses Award and the Health Professionals Award will be entitled to two
weeks' paid leave if they are required to self-isolate due to having COVID-19
symptoms or being a close contact of a confirmed case. The amendments
came into effect on 29 July 2020, and will last for three months.

The Fair Work Commission’s ruling follows the submissions from the Australian
Council of Trade Unions, the Health Services Union and the Australian Nursing
and Midwifery Federation calling for paid pandemic leave to apply for all staff
in aged care across the country until the end of September.

Since the Fair Work Commission’s ruling, the Federal government has also
been considering expanding the scope of the paid pandemic leave to more
workers in Victoria. The Labor Opposition and trade unions have called for all
workers to be given paid pandemic leave. Attorney-General Christian Porter
said the government will consult with both employers and unions before
coming to a decision. Mr Porter said "this includes working with the Australian
Council of Trade Unions to identify data and evidence illustrating where
circumstances may arise where a lack of financial support for a workplace
absence could manifest as a contributing cause of workplace transmission of
COVID-19, particularly in Victoria".

As to whether now is a good time to bring in paid pandemic leave, Mr Porter
said that the leave "represents a cost impost on businesses at a time when
they can least afford that". The previous day, Mr Porter stated in response to
the request for paid pandemic leave “the system is working relatively well at
the moment in terms of coping with that scenario where people have to be
self-isolated for a period.”

Prime Minister Scott Morrison states the issue will be addressed by Mr Porter's
working groups, “so | think it is best that those discussions are held there. We
are conscious of the issues and we are seriously pursuing them.”

ASIC provides advice to companies regarding financial
statements following Rossato decision

The Australian Securities and Investment Commission (ASIC) has issued a
guidance note in relation to financial reporting and audit requirements under
Chapter 2M of the Corporations Act 2001 (Cth). The guidance note states that:

* Companies should consider whether they should provide for additional
employee entitlements (including annual leave, personal and carer’s leave,
compassionate leave, public holiday pay, and redundancy payments) for past
and present ‘casual employees’ who were employed in circumstances covered
by the recent Full Federal Court decision in WorkPac Pty Ltd v Rossato [2020]
FCAFC 84 (Rossato), which was handed down on 20 May 2020.
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* Companies should make a provision for this in their next financial statement.
* While no provision would be required for 'casual employees' who are
unaffected by the decision, a provision or contingent liability may be

2020 required for 'casual employees' employed in circumstances that were not
clearly covered by the decision.

AUSTRALIA
The guidance note follows the decision in Rossato, which held that a casual
employee who was engaged on a regular and systematic basis was entitled to
the paid leave entitlements of a permanent employee and that the employer
was also prevented from 'setting off' the outstanding leave entitlements
against the casual loading previously paid to the employee.
AUSTRALIA The Rossato case is currently on appeal at the High Court. Attorney General
3 and Industrial Relations Minister Christian Porter has applied to intervene in
AUG the case, arguing that businesses that have paid those workers the typical
25% extra casuals receive should be able to offset that against any leave
a 2020  payments they owe. He said employers should not have to "pay for the same
- entitlements twice" in what some business groups have branded "double
- dipping".
a He also said that "the very unfortunate effect of the Full Federal Court
- decision was that it ... has the potential to expose businesses to significant
- financial liability during a period where businesses are facing their greatest
N ever challenge due to the ongoing COVID-19 pandemic," and that "the
. government's position has always been that it is not fair to pay for the same
. entitlements twice."
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Federal Parliament passes the Treasury Laws Amendment (Your
Superannuation, Your Choice) Act 2020

On 25 August 2020, the Senate passed the Treasury Laws Amendment

(Your Superannuation, Your Choice) Act 2020 (Act), which reintroduces
amendments to the Superannuation Guarantee (Administration) Act 1992 (Cth)
with the effect of stopping unions from negotiating enterprise agreements
that force employees into contributing to a specific superannuation fund

for their compulsory employer contributions. The Act will come into effect

on 1 January 2021 and will apply to new workplace determinations and
enterprise agreements. It was first introduced into Parliament by the Morrison
Government in November 2019.

The Senate also passed an amendment moved by independent South
Australian senator Rex Patrick, which requires Australian Prudential Regulation
Authority (APRA) to review the changes after 30 months of them coming

into operation. The APRA review under this amendment aims to identify
“unintended consequences” of the changes made by the Act on the
operation of defined benefits schemes, included their continuing viability and
profitability.

A joint statement from Treasurer Josh Frydenberg and Assistant Minister for
Superannuation, Financial Services and Financial Technology Jane Hume said
that the Act “addresses the findings of the Financial System Inquiry and the
Productivity Commission Inquiry into the efficiency and competitiveness of the
superannuation system which found that this reform was ‘much needed’ and
that denying choice of fund can discourage member engagement and lead to
them paying higher fees”.

Treasury Laws Amendment (Your Superannuation, Your Choice) Act 2020

Explanatory memorandum

Supplementary explanatory memorandum
Second reading speech

Queensland passes Criminal Code and Other Legislation (Wage
Theft) Amendment Act 2020

On 9 September 2020, the Criminal Code and Other Legislation (Wage Theft)
Amendment Act 2020 (Bill) was passed by the Queensland Parliament.

The Act follows from an Inquiry into wage theft in Queensland (Inquiry), which
tabled its report to Parliament in late 2018. In February 2019, the Queensland
Government gave its response to the report, indicating its acceptance of the
majority of the recommendations of the Inquiry.

The Act criminalises wage theft by amending the Queensland Criminal

Code to include an offence of ‘stealing by employers’. Employers found

to have stolen an amount payable to an employee (including unpaid or
underpaid hours, unpaid penalty rates, unpaid superannuation, unreasonable
deductions, and sham contracting) will face up to 10 years’ imprisonment.

The amendments also insert a fraud offence, where the offender is or was an
employer of the victim, carrying a maximum penalty of 14 years’ imprisonment.

The new offences came into operation on 14 September 2020, when the Act
received Royal Assent.

While the Commonwealth government is taking steps towards criminalising
wage theft at the federal level, Queensland joins a number of other Australian
states who have pursued their own wage theft laws. Similar legislation is
currently before the Western Australian Parliament, and Victoria passed
equivalent wage theft laws in June 2020 which will come in to effect in

July 2021. Concerns remain, however, that State legislation in this area is
potentially inconsistent with existing federal regulation, and is therefore
unconstitutional.

Continued on Next Page
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Queensland Industrial Relations Minister Ms Grace Grace MP told Parliament
that the State Government had made numerous submissions to the Federal
government urging it to criminalise wage theft but stated that ‘the time
waiting for a national response on the scourge of wage theft is over'.

Hearings for the ongoing Federal Senate inquiry into wage theft were
postponed in June 2020 due to COVID-19, with the final report date pushed
back to June 2021. Wage theft is also being addressed by one of the Federal
Government's industrial relations working groups. The group is comprised

of industry bodies and unions and has been meeting on a regular basis until
September 2020, as part of the Federal Government’s industrial relations
reform agenda.

Criminal Code and Other Legislation (Wage Theft) Amendment Act 2020
Industrial Relations Minister Statement: New legislation to make wage theft a crime
Inquiry into wage theft in Queensland

Federal Budget 2020 handed down with the introduction of the
JobMaker Plan

On 6 October 2020, Treasurer Josh Frydenberg handed down the 2020/2021
Federal Budget (Budget). The Budget has a predominant focus on addressing
the impacts of the COVID-19 pandemic on the Australian economy, with a
particular emphasis on jobs and employment.

JobMaker Plan

The $74 billion JobMaker Plan, outlined in the Budget, is a key element of the
Government's Economic Recovery Plan. The JobMaker Plan is expected to
create 450,000 jobs for young people.

Under the “JobMaker Hiring Credit” scheme, eligible employers will receive
$200 per week if they hire a person aged between 16 and 30, and $100

a week if they hire anyone aged between 30 and 35. Employers will be
eligible for the payment if their new employee has been on JobSeeker, Youth
Allowance or the Parenting Payment and will be given at least 20 hours of
work a week. However, some employers such as government agencies, major
banks and those claiming the JobKeeper payment will not be eligible for the
Hiring Credit. The scheme will be available for up to a year.

Also under the JobMaker Plan is the “Boosting Apprenticeships Wage Subsidy",
which will subsidise up to 50% of the wages of new apprentices and trainees
(capped at $7,000 per quarter). This will apply to apprentices and trainees who
commence with any business regardless of their size, industry or location.
Federal Budget 2020-2021

Federal budget 2020: Coalition banks on $98bn injection to jolt Australia’s economy
back to life

ACCC establishes class exemption for independent contractors
and businesses with a turnover of less than $10 million to
bargain collectively

On 22 October 2020, the Australian Competition and Consumer Commission
(ACCC) announced that a new class exemption is due to commence in early
2021 which will allow small businesses, franchisees and fuel retailers to join a
collective bargaining group to negotiate with suppliers or customers about the
supply or acquisition of goods or services, without having to seek the ACCC's
approval. To be covered by this class exemption, independent contractors
and businesses must have a turnover of less than $10 million. All franchisees
are covered and there is no cap on their aggregated turnover.

The ACCC may grant a class exemption to businesses which allows the
business to carry out certain types of conduct which would otherwise risk
breaching competition laws. The ACCC can only grant an exemption if it
is satisfied that the effect of the conduct is unlikely substantially to lessen
competition or is likely to result in a net public benefit.

Continued on Next Page
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University of Sydney labour law professor Shae McCrystal has said that the
exemption is a "big step forward" for gig economy workers and others
classified as independent contractors. Professor McCrystal also said that

the exemption will give these workers an "ability to negotiate collectively
with their platforms without having to seek permission" on such matters as
delivery pricing, risk bearing, insurance and compensation for petrol costs.
The exemption, however, limits information sharing amongst group members
and does not allow small businesses to engage in industrial action such as
collective boycott of a supplier. As Professor McCrystal and Dr Tess Hardy
pointed out in an academic paper published ahead of the exemption being
finalised, this may leave groups of independent contractors with no effective
way “to press their claims” if platform businesses refuse voluntarily to bargain
or negotiate.

Bargaining go-ahead a “big step forward” for gig workers, Workplace Express (23
October 2020)

Sydney Law Review

Class exemption will enable small businesses to collectively bargain

The Fair Work Commission varies 97 awards to address overtime
payments for casual employees

As part of its 4 yearly review of modern awards, the Fair Work Commission
(FWC) handed down a decision varying the casual and overtime provisions in
97 modern awards.

While the wording of the variations is not identical in each award, some
common examples of the variations include clarifications on:

® how casual and overtime loadings interact;

* whether casuals are entitled to overtime;

* the hours when overtime applies; and

¢ calculation of overtime pay rates for casual employees.

In relation to the calculation of overtime rate of pay for casual employees,
some awards will use a cumulative approach while others will use a
compounding approach. Under the cumulative approach, the casual loading
and the overtime penalty rate are added separately to the minimum hourly
rate. In contrast, under the compounding approach, the overtime penalty rate
is applied to the casual rate of pay inclusive of casual loading.

By way of example, the Clerks — Private Sector Award 2020 (Clerks Award),
has been varied to state that where a casual works overtime, they must be paid
the overtime rates set out in the award. A new table has been inserted into the
Clerks Award specifying the overtime rate for casual employees, and adopts
the cumulative approach. A full-time or part-time employee covered by the
Clerks Award working overtime on a Sunday will be paid 200% of the minimum
hourly rate while a casual will be paid 225%. In effect, the casual’s overtime
rate is calculated by adding the casual loading (25%) to the full-time/part-time
overtime penalty rate (200%).

The changes to 96 of the 97 Awards came into effect on 20 November 2020.
The amendments to the Aged Care Award 2020 will come into effect on 1
March 2021.

Decision (30 October 2020)

Statement (4 December 2017)

Updates to casual and overtime clauses in most awards
List of awards affected

Western Australia passes model work health and safety laws

On 3 November 2020, the Western Australian Parliament passed the Work
Health and Safety Bill 2019 (WA) (WHS Bill). This comes 12 years after the
Western Australian Government agreed to introduce the harmonised model
work health and safety (WHS) laws that have already been implemented in the
Australian Capital Territory, New South Wales, the Northern Territory,

Continued on Next Page
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Queensland, South Australia, Tasmania and the Commonwealth. The WHS Bill
received royal assent on 10 November 2020.

The Work Health and Safety Act 2020 (WA) (WHS Act) consolidates workplace
safety under a single act covering all workplaces in Western Australia and
replaces the Occupational Safety and Health Act 1984 (WA) and elements

of the Mines Safety and Inspection Act 1994 (WA) and Petroleum and
Geothermal Energy Safety Levies Act 2011 (WA). It brings the law in

Western Australia broadly into line with the other harmonised jurisdictions

(ie all jurisdictions apart from Victoria), although there are some significant
differences as to matters of detail.

The key features of the WHS Act are outlined below:

* Duty of care - a broad duty of care is imposed on a "person conducting a
business or undertaking" (PCBU), who must ensure, so far as is reasonably
practicable, the health and safety of workers of the PCBU and those who
are influenced or directed by the PCBU.

e Duty to consult, co-operate and co-ordinate with other PCBUs — a PCBU
must consult, co-operate and co-ordinate with other PCBUs who also have
a duty in relation to the same activities.

e Duty to consult with workers - a PCBU must consult workers who carry
out work for the business or undertaking and who are directly affected by
health and safety matters.

* Industrial manslaughter - an indictable offence with a maximum penalty of
20 years’ imprisonment and $10 million fines for bodies corporate.

Model work health and safety laws finally coming to WA
Work Health and Safety Act 2020 (WA)

Victorian Government announces development of a new Secure
Work Pilot Scheme to provide up to five days of sick and carer’s
pay at the national minimum wage for casual or insecure workers

On 23 November 2020, the Victorian Government announced that it is
developing a Secure Work Pilot Scheme to provide greater economic security
for casual or insecure workers in certain priority industries. The government-
funded Scheme will provide such workers up to five days of sick and carer’s
pay at the national minimum wage.

In a media release, Premier Daniel Andrews stated the Scheme will commence
by 2022 and is expected to cover occupations with high rates of casualisation,
such as “cleaners, hospitality staff, security guards, supermarket workers and
aged care staff”.

A consultation process on the design of the Scheme involving workers,
industry and unions is currently on foot and was allocated $5 million in the
2020/2021 Victorian Budget. The Scheme will be rolled out in two phases over
two years with the eligible occupations for each phase to be finalised through
the consultation process.

The announcement came after Victoria's second wave of COVID-19 cases saw
a large number of positive infections among essential and insecure workers
who worked across multiple work sites or attended work while symptomatic.
Premier Andrews stated that, “When people have nothing to fall back on, they
make a choice between the safety of their workmates and feeding their family.
The ultimate decision they make isn't wrong — what's wrong is they're forced to
make it at all.”

Victorian Government Secure Work Pilot Scheme

Media Release from the Premier, (23 November 2020)

Casuals' sick pay scheme starts small, ends with "massive tax": Porter, Workplace Ex-
press, (23 November 2020)

Casuals sick pay plan set for clash, The Age, (24 November 2020)

Sick pay for casuals 'a job-killing tax', The Australian, (24 November 2020)

Sick pay strife, Herald Sun, (24 November 2020)

Casual workers sick leave: 5 days guaranteed for insecure employees, Herald Sun On-
line, (23 November 2020)


https://corrs.com.au/insights/model-work-health-and-safety-laws-finally-coming-to-wa
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_43460.pdf/$FILE/Work Health and Safety Act 2020 - %5B00-a0-01%5D.pdf?OpenElement
https://www.vic.gov.au/secure-work-pilot-scheme
https://www.premier.vic.gov.au/sites/default/files/2020-11/201123 - Victoria To Take First Big Step To Tackle Insecure Work.pdf
https://www.workplaceexpress.com.au/nl06_news_selected.php?act=2&nav=10&selkey=59580&utm_source=instant+email&utm_medium=email&utm_campaign=subscriber+email&utm_content=article+headline&utm_term=Casuals%27%20sick%20pay%20scheme%20starts%20small%2C%20ends%20with%20%22massive%20tax%22%3A%20Porter
https://www.workplaceexpress.com.au/nl06_news_selected.php?act=2&nav=10&selkey=59580&utm_source=instant+email&utm_medium=email&utm_campaign=subscriber+email&utm_content=article+headline&utm_term=Casuals%27%20sick%20pay%20scheme%20starts%20small%2C%20ends%20with%20%22massive%20tax%22%3A%20Porter
https://1.next.westlaw.com/Document/Id872a4d02d8e11eb9f55f3872bf6cb6f/View/Basic.html?sp=au-wln-corrs&hash=c97bacd99637112c0b1c68bc913245ec16ffb0639225d179050055d53a71dc1f&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a9b806800000175f6edaca234877f46%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D1%26alertGuid%3Di0a9b805600000171f1b156f71755e054%26sp%3Dau-wln-corrs&listSource=Alert&list=WestClipNext&rank=1&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a9b805600000171f1b156f71755e054&__lrTS=20201125213721512&bhcp=1
https://1.next.westlaw.com/Document/I72753d202d7d11ebb921e064dddde4cb/View/Basic.html?sp=au-wln-corrs&hash=4beeabad8137068c840c69196d16c998dfa4d7cc8dcdeb50a20ac7cf174a41a9&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a9b806800000175f6edaca234877f46%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D2%26alertGuid%3Di0a9b805600000171f1b156f71755e054%26sp%3Dau-wln-corrs&listSource=Alert&list=WestClipNext&rank=2&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a9b805600000171f1b156f71755e054&__lrTS=20201125213721434&bhcp=1
https://1.next.westlaw.com/Document/I7813bae02d7311ebaaeda0395bb160e0/View/Basic.html?sp=au-wln-corrs&hash=07a50c9076fac4c6868648adda5ec8377d9d632c82c53b2379a445044ad16539&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a9b806800000175f6edaca234877f46%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D3%26alertGuid%3Di0a9b805600000171f1b156f71755e054%26sp%3Dau-wln-corrs&listSource=Alert&list=WestClipNext&rank=3&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a9b805600000171f1b156f71755e054&__lrTS=20201125213725499&bhcp=1
https://1.next.westlaw.com/Document/I6733f8e02db211ebb26bd3086ac74fc7/View/Basic.html?sp=au-wln-corrs&hash=cd11a853b1209e04d53da0c4845bb9e558ebdb6b9e6fcb36c9533a5b7b61285c&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a9b806800000175f6edaca234877f46%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D4%26alertGuid%3Di0a9b805600000171f1b156f71755e054%26sp%3Dau-wln-corrs&listSource=Alert&list=WestClipNext&rank=4&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a9b805600000171f1b156f71755e054&__lrTS=20201125213725639&bhcp=1
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Federal legislation passed allowing for amalgamated unions to
de-merge after five years of merger

On 9 December 2020, the federal government introduced and passed

the Fair Work (Registered Organisations) Amendment (Withdrawal from
Amalgamations) Act 2020 (Withdrawal Amendment), which received royal
assent on 15 December 2020. The Withdrawal Amendment allows the Fair
Work Commission (FWC) to accept applications from a constituent union
(Constituent) to demerge from an amalgamation of multiple unions five years
or more after the amalgamation has occurred. The FWC may only accept
applications if it is satisfied that it is appropriate to do so and must take into
account:

* whether the amalgamated organisation has a record of not complying with
workplace or safety laws and any contribution of the Constituent to that
record on that part; and

¢ the Constituent’s ability to promote and protect the economic and social
interests of its members as an independent registered organisation.

Under the previous legislation, a constituent part of an amalgamated
organisation could only apply to the Fair Work Commission (FWC) for a secret
postal ballot to be held in order to determine whether the constituent should
de-merge within five years of the amalgamation. The amendment provides an
additional avenue for a de-merger to occur beyond this five year period.

Fair Work (Registered Organisations) Amendment (Withdrawal from Amalgamations)
Bill 2020

Newsflash: Porter introduces IR omnibus legislation, Workplace Express, (8 December
2020)
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Federal Senate Select Committee on Job Security established to
conduct inquiry into the impact of insecure work

On 10 December 2020, the Senate Select Committee on Job Security
(Committee) was appointed by resolution of the Senate. The Committee will
conduct an inquiry into the impact of insecure or precarious employment on
the economy, wages, social cohesion and workplace rights and conditions
(Inquiry).

The Inquiry’s terms of reference include:

e the extent and nature of insecure work in Australia;

* the risks of insecure work exposed or exacerbated by the COVID-19
pandemic;

* workplace and consumer trends and the associated impact on employment
arrangements in the ‘gig’ and ‘on-demand’ economy;

e the effectiveness, application and enforcement of existing laws, the
Australian industrial relations system and policies;

* accident compensation and taxation schemes; and

* the interaction of government agencies and their procurement policies with
insecure work and the ‘on-demand’ economy.

The committee is currently calling for submissions to the Inquiry, which are due
by 31 March 2021, and will table its final report on 30 November 2021.

The federal Inquiry follows similar recent inquiries conducted at the state

level into the gig economy and insecure work. In July 2020, the Victorian
Inquiry into the On-Demand Workforce released its report containing 20
recommendations to government. The Victorian Government sought further
submissions and public consultation on these recommendations, which it is
now considering before formally responding to the report. In November 2020,
the NSW Government established an investigative Taskforce led by SafeWork
NSW and Transport NSW to examine a number of recent fatalities of food
delivery drivers, and to determine how to improve safety in the industry. In
early 2021, the NSW State Insurance Regulatory Agency will also begin public
consultations on the design of a workers compensation scheme specifically for
gig economy workers.

Continued on Next Page
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Circular on Ensuring Effective Work on Social Insurance during
the Period for Prevention and Control of the Novel Coronavirus
Pneumonia Outbreak

The Ministry of Human Resources and Social Security issued the Circular on
Ensuring Effective Work on Social Insurance during the Period for Prevention
and Control of the Novel Coronavirus Pneumonia Outbreak (the “Circular”)

on Jan 30, 2020. The Circular calls for efforts to: 1. ensure various social
insurance benefits will be distributed in time and in full; 2. beef up precautions
in service halls; 3. promote "non-face-to-face" services; 4. provide a "green
passage" for medical workers and relevant personnel regarding work-related
injury insurance affairs; and 5. allow enterprises that have joined in the social
insurance scheme to handle relevant business at a later date. Among others,
the Circular states that where employers file applications for handling such
business as registration of employees joining in the social insurance scheme
and payment of social insurance contributions beyond the time limit, due

to impacts of the novel coronavirus epidemic, the social insurance service
agencies shall accept and process their applications in a timely manner. For
individuals in flexible employment,and urban and rural residents, the time
frame to make supplementary lump-sum payment or periodicpayment of social
insurance contributions for 2020, is relaxed. Such individuals or residents will
be allowed to make supplementary payments after the end of the epidemic
situation. If they fail to make the contributions in time, this will be marked in
the system. Making contributions beyond the time limit will have no impact on
the personal rights and interests of individuals joining in the social insurance
scheme, and formalities for supplementary contributions should be completed
within three months following the end of the epidemic.

More...



http://www.mohrss.gov.cn/SYrlzyhshbzb/dongtaixinwen/buneiyaowen/202001/t20200130_357853.html
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Guiding Opinions on Provisionally Reducing the Employees'
Basic Medical Insurance Contributions

Three departments including the National Healthcare Security Administration
jointly issued the Guiding Opinions on Provisionally Reducing the Employees'
Basic Medical Insurance Contributions (the "Opinions") on Feb 21, 2020. The
Opinions state that starting from February 2020, all provinces, autonomous
regions, municipalities directly under the Central Government, and the
Xinjiang Production and Construction Corps (collectively as the "provinces")
may, according to the operation status of the social insurance fund and

the practical needs and on the premise of ensuring the medium- and long-
term balance between revenues and expenditures of the social insurance
fund, instruct regions under overall planning to halve the contributions to
employees' medical insurance paid by enterprises for a period of up to five
months. Meanwhile, the Opinions clarify that in principle, in the region under
overall planning where the cumulative balance of the fund is sufficient to
cover payments for over six months, may halve the contributions; but in the
region where the reduction is truly necessary but the cumulative balance is
only enough to cover payments for less than six months, the contributions
reduction shall be arranged by the province. In addition, the policy for
payment deferment may continue to apply, and the deferment may last, in
principle, for up to six months, during which no overdue fines will be charged.
Furthermore, the Opinions call on provinces to instruct the regions under
overall planning to constantly improve processing management services and
to ensure the payment of benefits, adding that contribution reduction and
deferment cannot affect the entitlement of the insured employees to insurance
benefits for the current period.

More...

Letter on Matters concerning the Conclusion of Electronic Labor
Contracts

The Ministry of Human Resources and Social Security issued the Letter

on Matters concerning the Conclusion of Electronic Labor Contracts (the
“Letter”) on Mar 4, 2020. The letter states that the Request for Instructions

on Electronization of Labor Contract Management during the Epidemic
Prevention and Control Period submitted by the Beijing Municipal Human
Resources and Social Security Bureau has been well received, and a

feedback is given as below after research: an employer may enter into, in
electronic form, a labor contract with a laboror by consensus. In entering

into a electronic form of labor contract, data messages and electronic
signatures are treated as the written form provided that they comply with
the provisions of such laws and regulations relating to the Law on Electronic
Signatures. Employers shall ensure that thecreation, transmission and filing of
electronic labor contracts meet with the requirements set out in such laws and
regulations relating to the Law on Electronic Signatures and that the contracts
are complete, accurate and have not been modified. An electronic labor
contract that complies with the provisions of the Labor Contract Law and the
aforesaid requirements will be legally binding once it has been concluded, the
employer and the laborer shall, as agreed in the electronic labor contract, fulfil
their respective obligations.

More...

Circular on Expanding the Coverage of the Unemployment
Insurance

The Ministry of Human Resources and Social Security ("MOHRSS") and the
Ministry of Finance ("MOF") jointly issued the Circular on Expanding the
Coverage of the Unemployment Insurance (the "Circular") on May 29, 2020.
The Circular touches upon contents in eight respects, including carrying out the
provisional policy of unemployment allowances, enhancing the temporary

Continued on Next Page
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price subsidy standard for a certain period of time and keeping channels open
to claim unemployment insurance benefits. Among others, the Circular states
that during the period from March to December 2020, the jobless people who
remain unemployed at the end of the period of entitlement to unemployment
insurance benefits, and the insured and unemployed individuals who do

not meet the conditions for filing unemployment insurance benefits, may
claim the unemployment allowances for a period of six months, and the
unemployment allowance should not exceed 80% of the local unemployment
insurance benefits standard. Additionally, during the period between March
to June 2020, the amount of the temporary price subsidy offered to those
receiving unemployment insurance benefits and unemployment allowances,
will be doubled based on the current subsidy standard. Moreover, the Circular
requires that each region shall optimize the service processes, shorten the

list of the required supporting documents, and cancel additional conditions;
and enable the unemployed to file for unemployment insurance benefits
online, and in addition to this, make it possible to claim online other types of
unemployment insurance benefits such as unemployment allowances by the
end of June.

More...

Circular on Issues concerning Extending the Applicable Period
of the Policy for Provisional Reduction and Exemption of the
Social Insurance Contributions Borne by Enterprises and Others

The Ministry of Human Resources and Social Security ("MOHRSS"), the
Ministry of Finance ("MOF") and the State Taxation Administration (“STA")
jointly issued the Circular on Issues concerning Extending the Applicable
Period of the Policy for Provisional Reduction and Exemption of the Social
Insurance Contributions Borne by Enterprises and Others ("Circular") on June
22 2020. The Circular states that the policy that waives the contributions

to three types of social insurance payable by employers among small- and
medium-sized enterprises and micro firms in all provinces, autonomous
regions, municipalities directly under the Central Government and the
Xinjiang Production and Construction Corps (collectively as provinces), will be
implemented for a longer period of time till the end of December 2020. The
policy that halves the contributions to three types of social insurance borne by
employers among large enterprises and other insured entities in all provinces
(excluding Hubei Province) will be extended till the end of June 2020, and

the policy that waives the contributions to three types of social insurance due
by employers among large enterprises and other insured entities in Hubei
Province will continue to be applicable till the end of June 2020. The Circular
further clarifies that enterprises faced with serious problems with production
and operation due to the fallout of the COVID-19 epidemic, will be allowed to
continue to postpone the payment of social insurance contributions to the end
of December 2020, with no fines for late payment charged during this period.
Individual businesses and individuals in various flexible employment, that

take out the enterprise employees' basic pension insurance in their personal
capacity, may defer the contributions to the basic pension insurance of their
own accord, if they really cannot afford to make the contributions in 2020.

More...

Circular on Working Effectively on Guidance and Services for
Shared Employment

The General Office of the Ministry of Human Resources and Social Security
("MOHRSS") issued the Circular on Working Effectively on Guidance and
Services for Shared Employment (the "Circular") on September 30 2020. The
Circular contains eight parts including supporting the shared employment

among enterprises, guaranteeing the autonomy of enterprises to recruit and
employees to work, and handling labour disputes and investigating and

Continued on Next Page
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2. Formulation of a data retention policy — Data Protection Principle 2 of
the PDPO requires data users to take all practicable steps to ensure that
personal data is not kept longer than is necessary for the fulfillment of the
purpose (including any directly related purpose) for which the data is to be
used. It does not specify any retention periods for personal data. From a
practical standpoint, it is not appropriate to mandate a uniform retention
period under the PDPO for all types of data held by different data users,
but the government is contemplating whether to require data users to
formulate a clear data retention policy setting out the maximum retention
periods for different categories of personal data collected.

3. Enhanced sanctioning powers and penalties — At present, the PCPD can
only issue an enforcement notice directing data users to take remedial
steps if they are found to have contravened the PDPO. A data user who
fails to comply with the enforcement notice commits an offence and may
be liable to a maximum fine of HK$50,000 and imprisonment for 2 years
(and a daily fine of HK$1,000 if the offence continues). The proposal is to
confer powers on the PCPD to impose direct administrative fines (which
are linked to the annual turnover of the data user) for contraventions of the
PDPO if a certain threshold is met.

4. Direct regulation of data processors — The PDPO does not directly
regulate data processors, but data users are obliged to use contractual
means to ensure that their data processors adopt measures to protect
personal data against leakage. The government is considering imposing
certain legal obligations on data processors. For example, they may be
required to be directly accountable for personal data retention and security
and notify the PCPD upon being aware of any data breach.

5. Expansion of the definition of "personal data" — The government proposes
to broaden the current definition of personal data (i.e. data relating to an
"identified" person) to include data relating to an "identifiable" person with
the view to strengthening the protection for personal data.

6. Regulation of doxxing — The PCPD has handled over 4700 doxxing-
related complaints since mid-2019 and the government is considering
introducing various measures to curb doxxing behaviour, such as
introducing amendments to the PDPO that specifically address doxxing and
empowering the PCPD to request the removal of doxxing contents online
and to carry out criminal investigation and prosecution.

The government will conduct a more thorough study together with the PCPD
on the proposals on the reform of the PDPO. Employers are encouraged to
closely monitor the developments from the review of the PDPO going forward.

More...

An employee cannot sue based on an illegal contract

In Dumayag, Analyn Pedro v Leung Mei Ling and Another [2020] HKCFI 276,

the High Court dismissed the Claimant's application for permission to appeal
against the Labour Tribunal's decision to dismiss her claim based on an illegal
contract of employment.

Facts:

The Claimant, a domestic helper, commenced proceedings against a Madam
Leung ("Leung") and the personal representative of the estate of a Madam
Chow ("Chow") for constructive dismissal and claimed for her statutory and
contractual entitlements.

The Claimant was a domestic helper in Leung's home from 23 March 2003
to 2 December 2015. The employer of the first 4 contracts was stated to be
Chow, who passed away on 2 December 2009 and Leung was the employer
in the fifth contract. The first 4 contracts were approved by the Immigration
Department until 2 December 2009 but the fifth contract was not. The

Continued on Next Page
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Wages Subsidy for Employers in Hong Kong

The Hong Kong Government introduced an HK$80 billion Employment
Support Scheme ("ESS") to help employers retain employees and avoid
redundancies. Each eligible employer may receive from the Government a
maximum amount of subsidy of HK$9,000 per month per eligible employee
during the subsidy period from June to November 2020.

There are certain undertakings and obligations that employers must provide
and comply with. The first tranche of the subsidy related to the period June,
July and August 2020 and required the employers (a) to ensure that the
number of employees on payroll (i.e. with pay) during the months of June to
August 2020 cannot be less than the number of employees (paid or unpaid) in
March 2020 (the first undertaking); and (b) to use the subsidy to pay wages of
the employees (the second undertaking). Failing which, they are required to
return a portion of the subsidy to the Government, details are as follows:

(a) Consequences of breaching the first undertaking: If the headcount of
employees with pay in any particular month during the subsidy period is
less than the headcount in March 2020, the employer will need to repay an
amount calculated by the following formula

(the full ESS in that month x the proportionate shortfall in headcount) x a
"specified percentage”
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Hong Kong Court Upheld Employee's Claim for Guaranteed
Bonus despite Potential Claim by Employer

The Court of Appeal (Court) in Xu Yi Jun v. GF Capital (Hong Kong) Ltd [2020]
HKCA 663 allowed the employee’s claim for guaranteed bonus despite the
employer’s potential claim against her for gross misconduct.

Facts:

The Plaintiff's employment contract with the Defendant provides, among
other things, that she would be paid a guaranteed bonus for the year 2016
(Bonus). The Bonus is subject to a forfeiture provision where any outstanding
payments of the Bonus would be forfeited if she was found guilty of any gross
misconduct before 31 March 2017 (Due Date).

In around October 2016, the Defendant decided to delay the payment of
the Bonus pending the completion of the investigation on the Plaintiff's
misconduct in April 2016. The investigation was completed in May 2017 and
certain failings of the Plaintiff were identified. The Plaintiff made no response
to such findings and resigned voluntarily in June 2017.

The Plaintiff claimed against the Defendant for payment of the Bonus with
interest. It is the Defendant's position that the loss and damages it had
suffered as a result of the Plaintiff's alleged failure to exercise reasonable care
and skill in the performance of her duties could be set-off against the Bonus or
any liability due to the Plaintiff.

Court's Decision:

The Court first held that for the Defendant must have come to a finding that the
Plaintiff is guilty of gross misconduct before the Due Date in order to forfeit the
Bonus, but the Defendant did not. The Court further held that the Bonus, although
it is not wages under the EO, is a sum due to an employee. As deduction from
wages and any other sum due to an employee is strictly regulated under the EO,
no deductions from the Bonus shall be made unless otherwise permitted under
section 32(2) of the EO. After looking to relevant legislative history, the Court
formed the view that “deduction”, which is not defined under the EO, is wide
enough to cover an equitable set-off by raising a claim for unliquidated damages
in a legal action. Accordingly, the Defendant is not permitted to exercise an
equitable set-off against its liability to pay the Bonus.

Takeaways for employers:

Bonus disputes within the financial industry is not uncommon as bonus forms

a substantial part for the remuneration package of many financial industry
professionals. Bonus clauses should be carefully drafted to allow flexibility

for the employers to adjust, withhold or forfeit the bonus in full or in part. To
enable the employers to adjust the bonus before and/or after it is awarded,
employers may consider building in provisions on malus (i.e. to reduce all

or part of the unvested portion of the bonus) or claw back (i.e. to require an
employee to return the bonus awarded) provisions in the employment contract
and/or bonus policy.

More...

Hong Kong Court Holds Parent Company Liable for Employment
Claims of Subsidiary's Employee

In Yung Wai Tak Abraham William ($3'%48) v. Natural Dairy (NZ) Holdings
Limited (in Provisional Liquidation) [2020] HKCFI 2067, the Court of First
Instance (Court) held that, although the employee's written contract was
made with Nation Resources Ltd, a Subsidiary of Natural Dairy (NZ) Holdings
Limited (Parent), the Parent was held jointly liable for the employee's claims
for outstanding wages and various terminal payments as a joint employer of
the employee.
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Facts:

The Parent was a Hong Kong-listed company and had at the relevant time joint
provisional liquidators appointed to it.

The Subsidiary was wholly owned by the Parent. The employee was employed
by the Subsidiary as its company secretary under a written employment
agreement (Contract). The employee was later dismissed from his position.

The employee sued the Subsidiary and the Parent in the Labour Tribunal
claiming outstanding wages, payment in lieu of notice, a severance payment
and salary adjustment. The Labour Tribunal held the Subsidiary liable as the
employee's sole employer and dismissed the claims against the Parent. As the
Subsidiary could not afford to pay the sums involved, the employee appealed
to the Court.

Court's Decision:

In determining whether the Parent was a joint employer of the employee,
the Court applied the “overall impression” test and examined, among other
things, the proper interpretation of the Contract and the parties’ conduct,
relevant circumstances and other contemporaneous documentary evidence.

It was held by the Court that:

e The Contract had to be construed as a whole document in order to
ascertain the parties' true intentions;

e Although the Contract states that the Subsidiary may assign any duties to
the employee, such duties could not be construed to extend to duties for
other group companies after considering the entire Contract including the
preamble, which contemplated that the employee would perform duties as
the Subsidiary's company secretary only;

® The term in the Contract stating that the employee had no other
agreements with any other group companies (including the Parent) did
not prohibit or preclude the employee from entering into a separate
employment agreement with the Parent;

* The employee was performing work for the Parent under a separate
employment contract as the Contract did not impose any legal obligation
on the employee to perform duties for the Parent;

* The employee's recruitment process, the parties' subsequent conduct and
other contemporaneous documents indicated that the Contract did not
accurately reflect the true intentions of the employee, the Subsidiary and
the Parent; and

* The compelling overall impression was that the employee was the Parent's
employee and the Parent was unable to provide sufficient evidence to
prove that the employee was working for the Parent under a secondment
arrangement with the Subsidiary.

Takeaways for Employers:

It is not unusual for employees within a group of companies to be employed
by one company within the group to perform work at or for other group
companies. There is also a tendency to treat these employees as employees
of the group even though the employment relationship is only with the
employing company. Care needs to be taken to ensure that the legal
employment relationship and employment obligations remain with the
designated group company. Steps employers should take include:

e Set out duties in the contract of employment. The written contract of
employment with the employing company should state that the employee's
duties involve assisting other group companies, if that is the case.

Continued on Next Page
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2016, the Defendant dismissed the 1st and 2nd Plaintiff. However, the 1st and
2nd Plaintiff continued to work until 17 and 19 February 2016 respectively.

The 1st and 2nd Plaintiff claimed against the Defendant, among other
things, termination payments on the ground that they were dismissed due to
redundancy. It is the Defendant’s position that the 1st and 2nd Plaintiff were
summarily dismissed so no termination payment or notice is required.

Court's Decision:

The issue before the Court is whether the Defendant could dismiss the 1st and
2nd Plaintiff summarily under section 9 of the Employment Ordinance (EO)
when the Defendant was found to have tolerated their tardiness.

In cases where the employer has been tolerating a particular misconduct, such
as tardiness, courts have to consider: (1) whether a warning should have been
issued, and (2) whether the employer’s acquiescence is put to an end with or
without warning. On the facts, the Court held that there is no valid ground for
summary dismissal for two major reasons: (1) the Defendant only took action
for its employees’ tardiness in December 2015 but had never checked the
time records of each employee easily accessible at the Defendant’s office, and
(2) the Defendant did not put an end to its acquiescence by giving individual
warnings to the 1st and 2nd Plaintiff or making announcements.

Under section 31Q of the EO, if summary dismissal cannot be established,
there is a presumption that an employee has been dismissed by an employer
due to redundancy, unless the employer proves otherwise. As the Defendant
failed to do so, the Court upheld the decision that the Defendant is treated to
have given the 1st and 2nd Plaintiff 2 days’ and 4 days’ notice respectively as
they continued to work after 15 February 2016.

Takeaways for Employers:

Summary dismissal is a very serious act as employees will not be entitled to
any termination payment upon dismissal. While warnings and announcements
are not legally required or conclusive in establishing summary dismissal,

they are helpful in putting an end to any unintended acquiescence of certain
misconduct by employers. To avoid losing the right to summarily dismiss

an employee, employers are advised to take appropriate actions before an
incident of misconduct arises, such as the timely review of available records.
After the finding of any misconduct, employers should do more than giving
warnings to defaulting employees and make announcements to all employees
regarding the relevant misconduct.

More...
The Court Dismissed an Employer’s Appeal against Conviction
of Unlawful Termination of an Injured Employee

The Court of First Instance (Court) in HKSAR v. 512 T 25 R4 5] (Bonfide
Engineering Limited) [2020] HKCFI 2369 dismissed the employer's appeal
against the conviction of unlawful dismissal, despite the employee’s delay in
reporting the work-related injury.

Facts:

On 15 August 2017, the arm of an employee of the Defendant had been
injured by chemical burns during work and he was on sick leave from 22 to
24 August 2017. After the lapse of more than six months, he filed a Notice
of Accident with the Labour Department (LD) on 7 March 2018 as he was
constantly told by the Defendant not to report to the LD. He had been on
sick leave intermittently from 22 January 2018 to 15 March 2018 and was
dismissed by the Defendant orally when he resumed work on 16 March 2018.

It was confirmed that the employee was suffering from an occupational disease
prescribed in Schedule 2 of the Employees’ Compensation Ordinance (ECO)
on 15 August 2017. A Certificate of Assessment was later issued, stating that
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Hong Kong Court Reinforces Jurisdictional Limits of the Labour
Tribunal

In Lee Yiu Hong v Well-in Hotel Supplies Company Limited [2020] HKCFI 2760,
the Court of First Instance (Court) reinforced the limits in the Labour Tribunal’s
jurisdiction and did not grant permission to the employer to appeal.

Facts:

The employee worked for the employer as its sales director and claimed
against the employer for unpaid commission after his resignation. The Labour
Tribunal allowed his claim in part and awarded costs against the employer.

In the application for permission to appeal, the employer only raised that the
employee’s breach of duties of fidelity and good faith owned to the employer
was not considered by the Labour Tribunal.

Court's Decision:

The Court dismissed the employer’s application on the basis that the Labour
Tribunal would have no jurisdiction to deal with the employer’s claim. The
Court emphasised that all claims in tort are expressly excluded from the
Labour Tribunal’s jurisdiction, including mixed claims founded in both contract
and tort. As such, a claim in both tort and contract for the alleged breach

of confidence arising from the employee’s threat to misuse confidential
information in company computer and documents cannot be made in the
Labour Tribunal.

Takeaways for Employers:

The Labour Tribunal does not have jurisdiction to hear employment claims
which based in tort, and this is expressly provided for under the Labour
Tribunal Ordinance. Employers should consider the appropriate tribunal or
court before making a claim, otherwise the claim may be struck out and they
may be ordered to pay for the costs incurred by the other side.

More...

Hong Kong Employers Granted Interim Non-solicitation
Injunction against Former Employees

In AB Club Limited and Others v Chan Yin Ki Cubie and Others [2020]
HKCFI 2769, the Court of First Instance (Court) granted an interim injunction
enjoining the former employees of a corporate group from soliciting clients
and other employees but refused to grant the employers' application for a
Springboard injunction.

Facts:

The employers were companies forming part of a corporate group (Group)
and engaged in the business of marketing and selling overseas properties to
Hong Kong buyers.

The employees were employed by various companies within the Group.
Except for one employee, the employment contracts for all other employees
contained, among other things, a non-solicitation clause (Clause). Some of the
employees incorporated companies before and after resignation from their
respective group company employer. After the employees resigned from the
Group, they joined these newly incorporated companies which were in direct
competition with the Group.
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The employers commenced action in the Court and sought, among other
things, against four employees an interim injunction restraining them from
soliciting clients and employees of their former employers for 12 months (Non-
solicitation Injunction) and from carrying on certain business for six months
(Springboard Injunction) from the date of termination of their employment.

Court's Decision:

The Court granted the Non-solicitation Injunction but refused to grant the
Springboard Injunction. A Springboard injunction is a type of injunction that a
court can grant to remove any advantage or head start an employee may have
obtained through misuse of their employer's confidential information.

1. Springboard Injunction

The Court held that the employers had delayed by some three weeks

in seeking this injunctive relief from the Court during which the newly
incorporated companies were allowed to carry on business. This indicated that
they had no urgency in putting a stop to the competing business pending a
more substantive hearing of the employers' application for an injunction. The
Court also considered that damages are not necessarily difficult to assess in
the factual context of this case. In the circumstances, the Court concluded

that the risk of injustice is higher if it ordered the Springboard Injunction in the
interim.

2. Non-solicitation Injunction

On the other hand, the Court was satisfied that the employers established a
good arguable case that three employees were in breach of their contractual
duties of non-solicitation provided under the Clause. The Court saw little
prejudice (if any at all) to hold the three employees to their contractual
non-solicitation obligations in the interim and granted the Non-solicitation
Injunction.

Takeaways for Employers:

e Take action promptly and without delay. Generally, a delay of as short
as two weeks may be a ground for the court to refuse interim relief.
Employers should therefore act quickly if they want to apply for an
injunction.

¢ Consider including express contractual non-competition restraint. In
the case reported above, the employers presumably did not have a con-
tractual non-competition clause and applied for a Springboard injunction.
Employers should consider including an express non-competition clause
in their contract of employment. Employers should also ensure that the
geographical scope, area, duration and scope of activities of the restrictive
covenants are reasonably necessary to protect their legitimate interests.

* Review restrictive covenants regularly. Employers should review restric-
tive covenants regularly to take account of any promotions and changes in
an employee's duties to maximise enforceability.

The judgment
More...

A Lesson from the Hong Kong Court of Final Appeal’s Landmark
Decision on Sex Discrimination

In Leung Kwok Hung (also known as “Long Hair”) v Commissioner of
Correctional Services [2020] HKCFA 37, the Court of Final Appeal (CFA)
unanimously allowed the Appellant’s appeal in finding direct sex discrimination
against male prisoners on the restriction on hair length imposed by
correctional facilities. Employers should be aware of the implications that this
landmark decision may have on the dress code for their employees.
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Facts:

Upon admission to the correctional facilities, the Appellant was required to
have his hair cut pursuant to a standing order (SO) which provides that (a)
the hair of all male prisoners will have to be kept short and that (b) generally,
a female prisoner’s hair shall not be cut shorter than it was on admission
without consent. The Appellant applied for judicial review the lawfulness of
the decision to require him to cut his hair (Decision), where he was allegedly
discriminated against on the account of his sex.

The Court of First Instance found in favour of the Appellant declaring that the
Decision constituted direct sex discrimination. The Court of Appeal however
overturned the findings and the Appellant appealed to the CFA. The CFA
unanimously allowed the Appellant’s appeal.

CFA's Decision:

The key issue in dispute was whether the Decision constituted less favourable
treatment. The CFA accepted that men and women are not necessarily to

be treated identically and a "packaging" approach should be adopted to
determine if there is any less favourable treatment in the circumstances.
However, the approach is not a “tit for tat” or “swings and roundabouts”
approach. In the context where the discriminator had relied on some policies
or underlying objectives to demonstrate the differential treatments between
the two sexes, it must be shown that the difference in treatments were logically
and reasonably connected to such policies and objectives.

Having a requirement for all employees to wear a uniform does not mean
that male and female employees have to be in exactly the same attire. For
example, if the underlying objective of a dress code is for employees to
dress in a business-like manner, a requirement for male employees to wear a
collared shirt and tie at work would be acceptable. On the other hand, a ban
on female employees to wear trousers would go too far because it is difficult
to see how such a ban promotes a business-like image for female employees.
The perception that women wearing skirts are more business-like is at most a
stereotype and is no defence to discriminatory conduct.

The CFA also observed that social conventions may be a legitimate factor
to justify the differential treatments in certain circumstances. For example,
segregation in different toilets, or difference in cross gender rub down
searches in prisons may be legitimate for privacy and decency reasons.

The stated objective, policy or reason for the difference in treatment between
male and female prisoners was custodial discipline. The Respondent claimed
that the conventional hairstyle for men in the society is a short one whereas
hair can be long or short for women. However, the CFA could not see how

the restrictions with reference to the conventional standards of hair length
had any connection with custodial discipline and in any event the Respondent
had failed to establish on evidence the alleged conventional standards.
Accordingly, the CFA found that less favourable treatment was given to the
Appellant when compared with female prisoners and the Decision constituted
direct sex discrimination.

Takeaways for Employers:

A dress code which applies across all employees could give rise to claims

for both direct and indirect discrimination under the Sex Discrimination
Ordinance, Disability Discrimination Ordinance and Race Discrimination
Ordinance. Steps that employers may take to minimise their exposure include:

* Develop a non-discriminatory dress code. Employers should maintain
workplace policies that are gender-neutral and impose policies on both
sexes in an even-handed manner. Employers should also avoid dress
codes which are biased by stereotypes of the kinds of dress and appear-
ance of a particular sex or race.

Continued on Next Page
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Hong Kong Court Struck out Former Employee’s Harassment
Claim but Not Victimization Claim

In Kwong Lai Yan v Scott Bingham v Another [2020] HKDC 1193, the District
Court (Court) struck out the employee’s claim for sexual harassment against
her colleague on the ground that it was out of time, but not her claim for
discrimination by victimization against her employer.

Facts:

The Claimant was employed by the 2nd Respondent (Company) in April 2014.
From April to August 2016, the 1st Respondent, also an employee of the
Company, repeatedly sexually harassed her by touching her face and body
and making verbal advances and body gestures with sexual undertones to her.

In June 2016, the Claimant reported the 1st Respondent’s harassment to the
senior management personnel of the Company. When further complaints

were made a month later since the 1st Respondent’s behaviours persisted, her
complaints were dismissed by the senior personnel for her being dramatic. She
also attended the Equal Opportunities Commission (EOC) in July 2016 but no
formal complaint was lodged by her.

The 1st Respondent was dismissed by the Company in August 2016 and

left Hong Kong since March 2017. After the 1st Respondent’s dismissal,

the Claimant attended various meetings with relevant staff members of the
Company, where she was blamed, humiliated, accused of being disrespectful
and pressurized to share her commission.

The Claimant was subsequently dismissed by the Company in November
2017. In early 2018, she was informed by the EOC that she would have to
commence proceedings in the Court herself and that the EOC would not help
her because more than 12 months have passed since the time of the act of
harassment.

In September 2019, the Claimant commenced an action in the Court for sexual
harassment against the 1st Respondent for which the Company was vicariously
liable (Harassment Claim) and for discrimination by victimization against

the Company (Victimization Claim). The Company applied to strike out the
Claimant's claims on the ground that the claims were made out of time.

Court's Decision:

Generally, the time limitation for claims under the anti-discrimination
ordinances is 24 months from when the act complained of was done. If a
complaint in relation to the alleged unlawful act was made to the EOC, then
the 24-month period shall not include the period that elapsed between the
date when the complaint was lodged and the date when the complaint was as

certified in writing by the EOC.
1. Harassment Claim

The alleged act of unlawful sexual harassment ceased upon the dismissal of
the 1st Respondent in August 2016. However, the Claimant only commenced
the action in September 2019 after a lapse of more than three years. This

was outside of the 24-month period ending in August 2018 within which
proceedings should have been brought. Although the Court may consider
claims that are out of time if it is just and equitable to do so in all the
circumstances of the case, the Court refused to do so as there was no good
reason for the Claimant’s delay in bringing her claim especially as the EOC had
told her that she would need to bring the claims in the District Court on her
own in early 2018.

The Court also commented that the delay would prejudice the Company’s
position since it could no longer secure the 1st Respondent’s assistance to
argue against the Claimant's allegations for which it might be vicariously liable.

Continued on Next Page
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https://clc.gov.in/clc/sites/default/files/mygov_15855558681.pdf
•	https://mib.gov.in/sites/default/files/OM%20dt.1.4.2020%20along%20with%20Supreme%20Court%20Judgement%20copy.pdf

Incentives offered by government for employers and employees

The Government has announced certain incentives in light of the COVID-19
outbreak. These include:

2020

* On 16 March 2020, the Employees' State Insurance Corporation extended
the date for payment of employee's state insurance contributions for the
month of February and March to 15 April 2020 and 15 May 2020, instead
of 15 March 2020 and 15 April 2020 respectively. Further, on 13 April 2020,
the date for payment of employee's state insurance contributions for the
month of February was further extended to 15 May 2020.

INDIA ® On 20 March 2020, the Ministry of Labour and Employment issued a
letter to all the regional heads stating that the last date for filing of uni-
fied annual returns for the year 2019 is extended up to 30 April 2020.
Generally, the requirement is to file the unified annual returns on the
Shram Suvidha Portal between 1 January to 1 February.

* On 26 March 2020, the Union Finance & Corporate Affairs Minister
announced INR 1.70 lakh crore as relief package under "Pradhan Mantri
Garib Kalyan Yojana"("PMGKY"). Pursuant to this announcement, the
Employees' Provident Fund Organization amended Paragraph 68L of the
Employees’ Provident Fund Scheme, 1952 ("EPF Scheme") to include
pandemic / epidemic as a ground for withdrawal of EPF accumulations.
As per the amendment, if a member of the EPF Scheme who is employed
in an establishment/factory located in an epidemic/pandemic-affected
area makes an application for withdrawal of EPF, the authorities can permit
DA a non-refundable advance to be given to such member. Such advance
16, should not exceed the member’s ‘basic wages’ and ‘dearness allowance’
20, 27 of 3 months or 75% of the amount standing to member’s credit in the EPF,
MAR whichever is less.

and * As part of the PMGKY, for small establishments having up to 100 workers,
the government has proposed to pay both, the employer and employee’s
15' 16 share of PF contributions (12% each) into the PF accounts of wage-earners
APR in the organised sector (who earn below INR 15,000 per month). Such
2020 contributions are proposed to be made by the government for the next 3
months i.e. April, May and June.

* On 15 April 2020, the Employees’ Provident Fund Organisation issued an
order allowing a grace period of 30 days (i.e. from 16 April 2020 to 15 May
2020) for filing of Electronic Challan cum Return to the employers of those
establishments which have disbursed the wages for March 2020 to their

employees.
Important: * On 16 April 2020, the Karnataka State Government, issued an order,
action likely

. Karnataka Tax on Professions, Trades, Callings and Employments (Removal
required

of Difficulties) Order, 2020 ("Karnataka Order"). By virtue of the Karnataka
Good to know: Order, the due date for professional tax contributions for March 2020 payable
follow by 20 April 2020, got extended to 20 May 2020. Further, the payment of tax
developments for enrolled persons is required to be paid annually by 30 April, however, the
Karnataka Order extended this to 30 May 2020 for FY 2020-2021.

Note changes: ® The Ministry of Labour and Employment has extended the validity of

no action
required licenses, whose renewal is due in the months of March, April, and May

2020, granted under Contract Labour (Regulation and Abolition) Act, 1970
and the Inter State Migrant Workmen (Regulation of Employment and
Condition of Service) Act, 1979, till 31 May 2020.

More...

More...
More...
More...
More...
More...
More...

More...


https://clc.gov.in/clc/sites/default/files/mygov_15846889651.pdf
https://www.esic.nic.in/attachments/circularfile/6eba125d86727a7a7dd5fb2dc1c5b6e5.pdf
https://www.esic.nic.in/attachments/circularfile/c5ffbad53f7e3b7134a72d9b2cf9d13c.pdf
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2019-2020/Gazette_notification_pandemic.pdf
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2020-2021/FAQonSchemefor3months.pdf
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2020-2021/GraceperiodMarch2020.pdf
https://pt.kar.nic.in/(S(nz33jvtmkbpvvd00tglt2bs3))/Documents/PTRODORDER012020.pdf
https://shramsuvidha.gov.in/home
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Exemption from certain provision of Factories Act, 1948 in
Guijarat

By way of a notification dated 17 April 2020, the Gujarat State Government
has exempted factories from the applicability of Section 51, Section 54,
Section 55, and Section 56 of the Factories Act, 1948 relating to weekly hours,
daily hours, interval of rest, and spread over, respectively, for a period of 3
months from 20 April 2020 till 19 July 2020.

These relaxations are, however, subject to a few conditions which includes
that:

* no adult worker shall be allowed or required to work in a factory for more
than 12 hours in any day and 72 hours in any week;

* the periods of work of adult workers in a factory each day shall be so fixed
that no period shall exceed 6 hours and that no worker shall work for more
than 6 hours before he has had an interval for rest of at least half an hour;

* no female workers shall be allowed or required to work in a factory
between 7:00 PM to 5:00 AM;

* wages shall be in a proportion of the existing wages.

More...
Exemption from certain provision of Factories Act, 1948 in
Punjab

By way of a notification dated 20 April 2020, the Punjab State Government
relaxed the applicability of Section 54 and Section 56 of the Factories Act,
1948, relating to daily hours and spread over, respectively, to allow optimum
utilisation of the workforce in order to tackle shortage of labour caused due

to lockdown. These relaxations include, change in the maximum permitted
working hours in a day from 9 hours to 12 hours; and change in total spread-
over limit for a day from 10.5 hours a day to 13 hours. These relaxations will be
effective for a period of 3 months from the date of this notification (i.e. 20 April
2020). The notification also clarified that for the additional hours, workers shall
be paid twice the rate of ordinary wages.

More...

Align Components Private Limited v. Union of India (Writ
petition 10569 of 2020)

The Bombay High Court has upheld the principle of ‘no-pay for no-work’

in a case challenging the 29 March 2020 MHA notification (which required
employers to pay full salaries during the period of the COVID-19 lockdown).
Accordingly, companies can apply this principle to the extent employees
refuse to report to work (in areas where the lockdown has been lifted) -
however, the nuances to each case would need to be assessed before
withholding salaries.

More...



https://labour.gujarat.gov.in/Portal/News/477_1_IMG_0001.pdf
https://pblabour.gov.in/
https://www.livelaw.in/pdf_upload/pdf_upload-374041.pdf
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Instructions for commencement of domestic air travel, safety
measures to be followed by passengers, and specific operating
guidelines for airlines.

The Indian government has permitted domestic airline operations with effect
from 25 May 2020. Further to this, the Ministry of Civil Aviation (MoCA) has
issued instructions for commencement of airline operations, and measures to
be followed by air passengers. The MoCA instructions inter alia provide that —

a self-declaration or the Aarogya Setu app status would be obtained from
passengers to confirm that the passenger is free of COVID-19 symptoms.
passengers will be required to wear face masks.

no physical check-in at the airport counters will be done and only
passengers with confirmed web-check in shall be allowed to enter the
airport, etc.

passengers should report to the airport at least two hours before the
departure.

In Annexure I, the MoCA has prescribed detailed guidelines to be
followed by air passengers - this covers obligations on individuals

Continued on Next Page


https://clc.gov.in/clc/sites/default/files/mygov_15915907451.pdf
https://goir.telangana.gov.in/
http://govtpressmp.nic.in/pdf/extra/2020-05-05-Ex-165.pdf
http://govtpressmp.nic.in/pdf/extra/2020-05-06-Ex-166.PDF
https://labour.rajasthan.gov.in/Notification.aspx
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2020-2021/GN_for_reduction_in_EPF_contribution_rate.pdf
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2020-2021/ECR_PaymentprocessFAQs.pdf
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2020-2021/FAQ_Reduced_rate_of_contribution_20052020.pdf

2020

INDIA

Click here
to view
2019 edition

Good to know:
follow
developments

Note changes:
no action
required

Looking

Back

Looking
Forward

»

> )

»

LOOKING BACK

> )

»

INDIA

21
MAY

2020

INDIA

24
MAY

2020

INDIA

30
MAY

2020

commencing from the point of origin to the airport, before entering the
terminal building, security checks, boarding, while traveling in the aircraft,
post-arrival activities (such as, baggage collection and exit from the
airport).

More...

Guidelines for domestic travel (air/train/inter-state bus travel)

Pursuant to the resumption of domestic air travel and road transport, the
MoHFW has released guidelines to be followed by persons undertaking
travel within the country. The measures under these guidelines inter-alia
include that - all passengers should download the Aarogya Setu app on their
mobile devices; during boarding and travel, all passengers should use face
covers/mask and follow hand hygiene, respiratory hygiene and maintain
environmental hygiene, etc.

Further, asymptomatic passengers will be permitted to go with the advice that
they shall self-monitor their health for 14 days. But those found symptomatic
will be isolated and taken to the nearest health facility, for further assessment.

More...



https://www.civilaviation.gov.in/sites/default/files/Order_of_MoCA_dated_21st_May_2020.pdf
https://www.mohfw.gov.in/pdf/Guidelinesfordomestictravel(airortrainorinter-statebustravel).pdf
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https://www.mha.gov.in/sites/default/files/MHAOrderDt_30052020.pdf
https://www.maharashtra.gov.in/Site/Upload/Government Resolutions/English/202005311030217319.pdf
https://twitter.com/CMOMaharashtra/status/1268478742474547200
https://cms.tn.gov.in/sites/default/files/go/revenue_e_305_2020.pdf
https://cms.tn.gov.in/sites/default/files/go/revenue_e_305_2020.pdf
https://cms.tn.gov.in/sites/default/files/go/revenue_e_305_2020.pdf
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Removal of requirements on renewal of registration certificates
under the Andhra Pradesh Shops and Establishments Act, 1988
(AP S&E Act)

The AP S&E Act requires all employers of shops and establishments to be
registered under that statute. The registration certificate granted under the
AP S&E Act is valid from the date on which it is issued up to 31 December

of the following year. Thereafter, employers are required to renew the
registration certificates each year or once in three years (depending of the
renewal duration). However, with a view to allow ease of doing business in the
state, the state government has now exempted all shops and establishments
having a registration under the AP S&E Act from the requirement to renew the
registration certificates.



https://main.sci.gov.in/supremecourt/2020/10983/10983_2020_36_1502_22526_Judgement_12-Jun-2020.pdf
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Good to know: N Standard Operating Protocol (SOP) for travel on Vande Bharat
y follow and Air Transport Bubble Flights
evelopments
Although the operation of international flights at full-swing continues to remain
Note changes: prohibited in India, the MHA has permitted operation of international flights
no action ks
required
INDIA ¢ the 'Vande Bharat’ scheme, for the evacuation of Indian nationals stranded
Looking 22 abroad; and
Back AUG the ‘Air Transport Bubble Arrangements’ which India has entered into
2020 with few select countries (such as UK, US, Germany and France). This
Looking arrangement allows limited commercial passenger services (through
Forward designated airlines) on reciprocal basis.

Passengers on-board on these flights would need to follow the SOP's
requirements in relation to hygiene, social distancing and other preventive
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Due date for filing of returns under the Maharashtra State Tax
on Professions, Trades, Callings and Employments Act, 1975 (PT
Act)

The PT Act imposes a tax on all persons employed in any profession, trade,
calling or employment. Employers have an obligation under the PT Act to
make salary deductions and remit the tax on the employees' behalf in each
month. Further, employers are also required to file returns to the authorities
in relation to the deductions made by them. The state government has now
ordered that if employers were unable to upload returns due to COVID-19
for any period up to June 2020, they can file their returns on or before 30
September 2020. This can be filed on the website of Maharashtra Goods and
Services Tax Department.
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https://www.mohfw.gov.in/pdf/05112020Guidelinesforinternationalarrivals.pdf
https://prsindia.org/files/bills_acts/bills_states/haryana/2020/Haryana%20State%20Employment%20of%20Local%20Candidates%20Bill,%202020.pdf
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Amendment to the Civil Code of Japan

The revisions of the Civil Code came into effect on April 1, 2020. The
amendments include a number of changes to the contract law in Japan. For
example, the rules of statute of limitations, defect liability, offset and service
contracts were amended.

In relation to HR related matters, as a result of the revisions of the Civil Code
and the Labour Standards Act, the statute of limitations for unpaid overtime
allowances has changed from two years to three years. In the future, it will be
changed to five years. In addition, the personal reference form (mimoto hosho
sho) must be revised to satisfy the new requirements under the Civil Code.

Preventive measures for workplace bullying

In Japan, workplace bullying is a social problem. The Japanese government
revised the Labor Measures Comprehensive Promotion Act in order to obligate
employers to take measures to prevent workplace bullying. The amendments
will apply to large sized enterprises from June 1, 2020, and will apply to small-
medium sized enterprises (“SMEs”) from April 1, 2022. However, SMEs must
make efforts to prevent workplace bullying even before April 1, 2022.

More...

Amendments to Guidelines for Promotion of Side Jobs

The guidelines for promotion of side jobs, originally issued by the Ministry of
Health, Labor and Welfare in January 2018, provides standards for employers
to follow in managing the working hours and health of employees who
engage in side jobs. The guidelines aim to encourage side jobs given that an
increasing number of employees wish to obtain additional employment.

The Amendments to the guidelines mainly clarify the following points:

Continued on Next Page


https://www.amt-law.com/en/publications/detail/publication_0021515_en_001
https://www.amt-law.com/asset/pdf/bulletins9_pdf/LELB44.pdf
https://www.amt-law.com/asset/pdf/bulletins9_pdf/LELB45.pdf
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* Points that Employers should consider in relation to side jobs (i.e., con-
fidentiality, non-competition and fiduciary duty of the employees, and
bans/restrictions on side jobs)

* Management of the working hours of the relevant employees (e.g., when
and how to aggregate working hours for the original employer and the
side job employer)

* Matters relating to side jobs that employers should ask the relevant
employees to report

® Health care management for the relevant employees
Three Supreme Court judgments on equal treatment between
fixed term employees and permanent employees

The Supreme Court ruled on three cases on October 13 and 15, 2020. In
these cases, fixed term employees had claimed for certain benefits which
were provided only to permanent employees of the same company. The
lower courts were split on this matter. Under Article 20 of the former Labor
Contract Act, an employer was prohibited from treating fixed term employees
unreasonably differently from permanent employees, taking into consideration
factors such as the difference in the content of the work carried out by the
employees, their responsibilities, change in job positions and the possibility
of job transfers, and other circumstances. It was disputed whether the fact
that certain benefits were applicable only to the permanent employees meant
that the fixed-term employees who were not given such benefits were being
subject to unreasonably different treatment. These three cases confirmed

that whether or not such treatment was unreasonable should be determined
based on the purposes of the benefits, whether the employee is likely to work
continuously, and other circumstances.

Case 1: The Supreme Court ruled that the difference with respect to the
amount of bonus and the wages during sick leave did not consist an
“unreasonable difference” based on the underlying facts.

Case 2: The Supreme Court ruled that the difference with respect to the
payment of the severance payment was not an “unreasonable difference”
based on the underlying facts.

Case 3: The Supreme Court ruled that the differences with respect to certain
allowances were not “unreasonable differences”; however, the differences with
respect to sick leave and additional paid holidays were unreasonable.

CONTRIBUTED BY: ANDERSON MORI & TOMOTSUNE
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2020

MALAYSIA

Click here
to view
2019 edition

Good to know:
follow
developments

Note changes:
no action
required

Looking

Back

Looking
Forward

4

> »

LOOKING BACK »

»

»

MALAYSIA

1
APR

2020

MALAYSIA

27
MAY

2020

MALAYSIA

18
DEC

2020

Workers’ Minimum Standards of Housing And Amenities Act 446
(Amendment) 2019

This Act serves as an amendment to the old Workers’ Minimum Standards of

Housing and Amenities Act 1990. In 2019, the legislative had passed the Act

and was scheduled to take effect on 1 June 2020. However, a grace period of
3 months has now been extended to the employers, and the effective date is

scheduled on 1 September 2020.

The amendments cover a minimum standard for space requirement for
workers’ accommodations, basic facilities for the housing and workers, and
safety and hygiene elements to foreign workers in all sectors.

More...
More...

Reduction of EPF contribution for the Year 2021

Previously, pursuant to the Employees Provident Fund Act 1991, the statutory
rate of contribution for employees below the age of 60 is 11%. However, with
effect from January 2021 until December 2021, the statutory contribution

rate will be automatically reduced from 11% to 9% for employees aged

under 60 years old. [Note: For employees above the age of 60, their statutory
contribution rate remains unchanged] The Malaysian Government has decided
to reduce employee contributions in order to provide the employees with
more disposable income, which in turn will spur the economy and cushion /
mitigate the losses from the Covid-19 outbreak.

Be that as it may, the employees do have a choice to maintain their
contribution rate at 11%. And any employees who wish to do so will have to
fill in Borang KWSP 17A (Khas 2021), and submit the completed form to their
respective employers for online registration via i-Akaun (Employer), which will
begin from 14 December 2020 onwards.

More...

CONTRIBUTED BY: Shearn Delamore &co
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Screen Industry Workers Bill

This Bill was introduced in February 2020 and had its first reading on 5 March
2020. The Bill proposes to provide a framework for workers in this industry.
Historically workers in the industry were considered contractors in order to be
more appealing to international organisations producing films in New Zealand,
as contractors had less rights than employees. The Employment Relations
(Film Production Work) Amendment Act 2010 excluded film production
workers from the definition of an employee regardless of the content of their
contract unless the contract explicitly defines the worker as an employee. The
Bill provides protections for screen production workers who are not covered by
employment agreements stating that they are employees, including:

* A requirement for parties to act in good faith and a prohibition on exerting
undue influence on a worker with regard to collective bargaining or worker
organisations;

* Arequirement for engagers to provide workers with individual contracts
with certain mandatory terms including:

» compliance with the Health and Safety at Work Act 2015 and the
Human Rights Act 1993;

» a complaints process for bullying, harassment or discrimination in the
workplace;

» the period of notice to terminate the contract and any compensation
payable to the worker if the engager terminates the contract;

® The ability for worker organisations and engager organisations to be
formed and collective bargaining to be carried out in good faith, together
with mandatory collective contract terms;

* Dispute resolution provisions.

This Bill is at the Select Committee stage, accepting submissions until 3 April
2020.

Find a copy of the Bill here and the status of the Bill here.
Epidemic Preparedness (Employment Relations Act 2000 —
Collective Bargaining) Immediate Modification Order 2020

The Employment Relations Act 2020 was amended for the duration of the
Epidemic Notice to extend timeframes for collective bargaining, and to
allow alternative ratification processes if the existing ratification process was
impracticable during COVID-19.

More...

Innovative Landscapes (2015) Ltd v Popkin [2020] NZEmpC 40

Ms. Popkin was terminated on the grounds of redundancy. On a claim

for unjustifiable dismissal, she received an award of compensation in the

Employment Relations Authority of $15,000. Innovative Landscapes claimed in

the Employment Court that:

a. The remedies were excessive;

b. The termination was justified because of the company’s financial position;
and

c. The financial circumstances of the company should be considered when
ordering compensation for hurt and humiliation.

While Chief Judge Inglis agreed that there were genuine reasons for the
redundancy, the process was flawed in such a way that it resulted in an
unjustifiable dismissal, not an unjustifiable disadvantage. As section 103A(5)
provides that a Court must not determine a dismissal to be unjustified solely
because of minor defects in the process, it must follow that where defects that
are not minor and in fact caused unfair treatment of the employee, there can
be a finding of unjustifiable dismissal based on procedural defects.

Continued on Next Page
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The Court found that the financial circumstances of the employer should not
be taken into account when awarding compensation for hurt and humiliation.
As there is a mechanism in the Employment Relations Act 2000 for instalment
payments where the employer is in a financial position that requires it, it must
have been the intention of Parliament that that would be the only option for
employers with financial difficulty.

More...

Leota v Parcel Express Ltd [2020] NZEmpC 61

Mr Leota was a driver for courier company Parcel Express. Leota asked the
Court for a declaration that he was an employee. Parcel Express argued that
he was an independent contractor.

While the agreement that Mr Leota had entered into stated he was an
independent contractor, English is not Mr Leota’s first language, and he did
not have a grasp of the legal differences between being an employee or an
independent contractor. The way in which a working relationship is described
is not determinative. The Court looked at the control held by Parcel Express

Continued on Next Page
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including the predetermined run given to Mr Leota, his inability to choose his
customers, change his days of work and take leave without approval, as well

as the fact he had to be at the Parcel Express depot at specific times of each
day. The Court found that the scales were firmly tilted in favour of a finding

of Mr Leota’s employment status, and the Court found he was an employee.
Parcel Express was unable to show that Mr Leota truly enjoyed any of the
perceived benefits of being an independent contractor, and in reality he was at
a disadvantage by being classed as a contractor.

More...

COVID-19 Response (Further Management Measures)
Legislation Act 2020:

Schedule 19 adds provision for workers on parental leave to return to work
for a temporary period to respond to circumstances relating to the outbreak
of COVID-19, without forfeiting the benefits of their remaining parental leave
(amending the Parental Leave and Employment Protection Act 1987).

The amendment applies retrospectively from 25 March 2020 and will be
repealed after two years from the end of the COVID-19 response period,
which ends three months after the date the Epidemic Preparedness
(COVID-19) Notice 2020 expires or is revoked.

The worker's role must not be able to be reasonably able to be filled by
someone else, or there must be higher demand than usual for the role.

The amendment allows the worker’s parental leave payments and parental
leave to pause during their return to work, resuming once they return to
parental leave, and continuing for the full period that the worker would

have been entitled to payments or leave were it not for the return to work.
However, time will continue to run for the purpose of preterm baby payments
and subsequent children provisions

More...

Employment Relations (Triangular Employment) Amendment Act
2019:

This Act came into force on 27 June 2020. This Act amends the Employment
Relations Act 2000 and allows employees or employers to apply to the
Employment Relations Authority to join a controlling third party to personal
grievance proceedings. The Authority can also join a controlling third party to
personal grievance proceedings where

A controlling third party is defined as a party who has a contract with an
employer under which an employee of the employer performs work for that
party, and that party exercises, or is entitled to exercise, control or direction
over the employee that is similar to the control or direction that an employer
does our is entitled to exercise. This will cover the arrangements of many
labour hire workers, temporary workers and secondees.

The Authority is required to grant the application to join the controlling third
party where:

® There is an arguable case that the party is a controlling third party;
* There is an arguable case that the controlling third party’s actions caused
or contributed to the grievance; and
* The notice requirements of section 115A have been complied with. These
requirements are:
» The employee has notified the controlling third party within 90 days of
the alleged personal grievance occurring; or
» The employer has notified the controlling third party within 90 days of
the employee raising the personal grievance with the employee.

More...


https://employmentcourt.govt.nz/assets/Documents/Decisions/2020-NZEmpC-61-Leota-v-Parcel-Express-Ltd.pdf
http://legislation.govt.nz/act/public/2020/0013/latest/LMS339883.html?search=ts_act%40bill%40regulation%40deemedreg_covid-19+response+(further+management+measures)__25_a&p=1
http://www.legislation.govt.nz/act/public/2019/0036/latest/DLM4427102.html#LMS124497
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Protected Disclosures (Protection of Whistleblowers) Bill

This Bill had its first reading on 30 June 2020, and is now currently at
the Select Committee stage. The Bill proposes to replace the Protected
Disclosures Act 2000, while still promoting the key objectives of that Act. The
Bill's current wording:
e clarifies the definition of ‘serious wrongdoing’;
enables disclosers to report serious wrongdoing to an appropriate author-
ity at any time;
* strengthens protections for disclosures;

e clarifies the internal procedure requirements for public sector organisa-
tions; and

e clarifies the potential forms of adverse conduct disclosers may face.

The Select Committee report for the bill is due in January 2021, but requests
for public submissions have not yet opened.

More...

Equal Pay Amendment Act 2020

While the Equal Pay Amendment Act 2020 (Amendment Act) received royal
assent in August, the provisions came into force in November 2020. The
Amendment Act provides a practical and accessible process to raise and
resolve pay equity claims, and has lowered the threshold required to initiate a
pay equity claim.

More...

Holidays (Increasing Sick Leave) Amendment Bill

The Bill had its first reading on 1 December 2020, and is now at the Select
Committee stage. The Bill aims to increase the availability of employer-funded
sick leave for employees. The Bill proposes:
* to increase the minimum sick leave entitlement to 10 days per year;

to retain the maximum accrued entitlement of 20 days’ sick leave;

* that the entitlement will apply to any employees (who meet the current
criteria) regardless of the number of days that they work per year, rather
than on any ‘pro-rated’ approach; and

* that employees will receive any additional leave entitlements on their sick
leave anniversary date, rather than all on the same day.
The Government is currently seeking submissions on the Bill, which are due by

28 January 2021.

More...


https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_99238/protected-disclosures-protection-of-whistleblowers-bill
http://www.legislation.govt.nz/act/public/2020/0031/latest/whole.html#LMS151131
http://www.legislation.govt.nz/act/public/2020/0045/latest/whole.html#LMS86443
https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_103893/tab/digest
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DOLE Department Order (DOLE DO) No. 209, Series of 2020

Guidelines On the Adjustment Measures Program for Affected Workers Due to
the Coronavirus Disease 2019

More...

DOLE Labor Advisory (DOLE LA) No. 14, Series of 2020

Clarification on the Non-Inclusion of the One-Month Enhanced Community
Quarantine Period On the Six-Month Probationary Period

More...

Department of Labor and Employment Labor Advisory (DOLE
LA) No. 16, Series of 2020

Interruption of Period for Filing of Application (New and Renewal) of Alien
Employment Permits (AEPs) and Private Employment Agency (PEA) Licenses

More...



https://www.dole.gov.ph/php_assets/uploads/2020/01/Labor-Advisory-No.-01-series-of-2020001.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/01/LABOR-ADVISORY-NO.-04-20-GUIDELINES-ON-2019-NOVELA-CORONAVIRUS-2019-nCOV-PREVENTION-AND-CONTROL-AT-THE-WORKPLACE.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/Labor-Advisory-No.-09-20-Guidelines-on-the-Implementation-of-Flexible-Work-Arrangements-as-Remedial-Measure-due-to-the-Ongoing-Outbreak-of-Coronavirus-Disease-2019-COVID-19.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/Labor-Advisory-No.-11-20-Supplemental-Guidelines-relative-to-the-remedial-Measures-in-view-of-the-ongoing-outbreak-of-coronavirus-disease-2019-COVID-19.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/a.department-order-no.-209.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/labor-advisory-no.-12-1.pdf
https://www.officialgazette.gov.ph/downloads/2020/03mar/20200324-RA-11469-RRD.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/04/Labor-Advisory-No.-14-Series-of-2020.pdf
https://www.dole.gov.ph/news/labor-advisory-no-16-series-of-2020-interruption-of-period-for-filing-of-application-new-and-renewal-of-alien-employment-permits-aeps-and-private-employment-agency-pea-licenses/
https://www.dole.gov.ph/news/labor-advisory-no-17-series-of-2020-guidelines-on-employment-preservation-upon-the-resumption-of-business-operation/
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https://www.dole.gov.ph/news/labor-advisory-no-18-series-of-2020-guidelines-on-the-cost-of-covid-19-prevention-and-control-measures/
https://www.dole.gov.ph/news/labor-advisory-no-21-series-of-2020-guidelines-on-the-verification-of-the-qualifications-of-private-health-workers-and-or-their-beneficiaries-on-the-grant-of-compensation/
https://www.dole.gov.ph/news/labor-advisory-no-17-a-series-of-2020-establishment-report-form/
https://www.dole.gov.ph/php_assets/uploads/2020/06/LA-23-20.pdf
https://www.dole.gov.ph/news/labor-advisory-no-24-20-engagement-of-children-15-to-below-18-years-of-age-in-public-entertainment-or-information-during-community-quarantine/
https://www.dole.gov.ph/news/labor-advisory-no-26-20-payment-of-wages-and-other-monetary-benefits-through-transaction-accounts/
https://www.dole.gov.ph/php_assets/uploads/2020/09/Labor-Advisory-No.-17-B-20-Guidelines-on-Employment-Preservation-upon-the-resumption-of-Business-Operations.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/09/Labor-Advisory-24-A-20-Revised-Guidelines-on-Engagement-of-Children-15-to-below-18-Years-of-Age-in-Public-Entertainment-or-Information-during-Community-Quarantine.pdf
https://www.officialgazette.gov.ph/downloads/2020/09sep/20200911-RA-11494-RRD.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/10/Labor-Advisory-No.-28-20-Guidelines-on-the-Payment-of-Thirteenth-Month-Pay.pdf
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Amendments to Work Injury Compensation Act Takes Effect

The Work Injury Compensation Bill 2019 was passed on 3 September 2020.
Increases in compensation limits under the Work Injury Compensation Act
2019 took effect on 1 January 2020, as follows:

Before 1 Jan 2020 From 1 Jan 2020
onwards
Compensation limit for ~ Min. $$69,000 Min. S$76,000
death Max. S$204,000 Max. S$225,000
Compensation limit Min. S$88,000 Min. S$97,000
for total permanent Max. S$262,000 Max. S$289,000
incapacity
Compensation limit for ~ Max. $$36,000 or up Max. S$45,000, or up
medical expenses to 1 year from date of  to 1 year from date of
accident, whichever accident, whichever
comes first. comes first.
More...

Rejection of job-seekers or restriction on employees for wearing
articles of religious faith constitutes violation of Tripartite
Guidelines on Progressive and Fair Employment Practices
("“TGFEP")

In response to a Parliamentary Question, the Minister of Manpower clarified
that refusal to interview and/or hire a jobseeker on the basis that he or she
wears articles of religious faith is a violation of the TGFEP. The Minister
clarified that employees should be permitted to wear articles of religious faith
unless the employer has uniform or dress code requirements suited to the
nature of the work. If so, such requirements must be clearly communicated

to employees and jobseekers. It was also clarified that the Tripartite Alliance
for Fair and Progressive Employment Practices received 16 complaints of
discrimination based on articles of religious faith from 2014 to 2018.

More...

First prosecution for false declaration of compliance with Fair
Consideration Framework

On 14 January 2020, MOM charged a local logistics firm, Ti2 Logjistics Pte
Ltd (“Ti2 Logistics”), for falsely declaring that it had fairly considered local
candidates in accordance with the FCF.

Ti2 Logistics’ initial EP application for a foreign candidate was rejected by
the MOM because the firm failed to post the requisite job advertisements
in accordance with the FCF. Following the rejection, Ti2 Logistics posted
the job advertisements. However, although Ti2 Logistics had fulfilled

the advertisement requirements on paper and declared in its second EP
application that it had interviewed two Singapore citizens and assessed
them fairly for the position in question, MOM’s investigations revealed that
the firm did not in fact consider any of the 22 Singaporean candidates who
had expressed interest in the role, as it had already pre-selected the foreign
candidate.

Employers convicted of making false declarations in EP applications face up
to $$20,000 in fine and/or 2 years of imprisonment under the Employment of
Foreign Manpower Act. A fine of $$18,000 was imposed on Ti2 Logistics, and
Ti2 Logistics was banned from hiring foreign employees for two years.

More...
More...


https://www.mom.gov.sg/workplace-safety-and-health/work-injury-compensation/changes-to-wica-in-2020
https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0106-written-answer-by-mrs-josephine-teo-minister-for-manpower-to-pq-on-employment-discrimination
https://www.mom.gov.sg/newsroom/press-releases/2020/0114-logistics-firm-first-to-be-charged-for-false-declaration-on-workplace-discrimination
https://www.mom.gov.sg/newsroom/press-releases/2020/0310-company-fined-$18000-for-making-false-declaration-on-fair-hiring

Enhanced penalties for discriminatory hiring practices

On 14 January 2020, the Minister for Manpower announced that penalties
against employers for workplace discrimination have been enhanced.

2020 This includes penalties for non-compliance with the FCF and the Tripartite
Guidelines on Fair Employment Practices (“TGFEP”). Under the FCF and
TGFEP, employers are to hire based on merits only, and unless otherwise
exempted, are to advertise job vacancies to Singapore citizens and permanent
residents on MyCareersFuture.sg before making Employment Pass (“EP")
applications to hire foreigners. Consequently, the penalties for violation are

enhanced as follows:
SINGAPORE

14
JAN

2020 4

* the minimum debarment period from hiring foreign workers for employers
who breach the TGFEP has doubled from 6 months to 12 months, and the
maximum debarment period has increased to 24 months;

debarment for non-compliance with the TGFEP now applies to both
renewal of work passes and new applications for work passes. Previously,
debarment only largely applied to new applications; and

* MOM will prosecute employers and key personnel who make false declara-
tions of compliance with the FCF.

In addition, the Minister for Manpower expressed that employment agencies

are also expected to abide by the FCF and TGFEP. It was announced that the
SINGAPORE MOM will look into regulating employment agencies to ensure they comply

with fair employment practices.

More...

New Workplace Safety and Health guidelines on crane safety

issued

On 15 January 2020, the issuance of two sets of new Workplace Safety and
Health (“WSH") guidelines on crane safety was announced.

The first set, which relate to the safe use of lorry cranes during lifting
operations, sets out, amongst other things, guidelines on the following:
® Risk assessments measures;

* Development and review of lifting plans based on factors such as the
lifting equipment, process and environment, amongst others;

SINGAPORE ® Roles and responsibilities of the responsible person, the lifting supervisor,
15 the lorry crane operator, the rigger and the signal man;

JAN °* Common hazards;

Important: 2020 °® Conditions for safe set-up of lorry cranes;
aCﬁO”ﬁkcej'Y * Safety considerations in operating lorry cranes such as the rated capacity
require

of the lorry crane, the presence of persons nearby, the health of the crane
operator and security of access to the lorry crane;
Good to know:

follow e Useful devices for ensuring safer listing operations; and

developments ' ]
P * Requirements for maintenance of lorry cranes.

Note changes: The second set, relate to guidelines on heavy lifting operations. Amongst
no action other things, the guidelines set out safety issues in equipment selection,
required . ; ;

operation, inspection and maintenance.
More...
More...

Director charged for collecting kickbacks from foreign
sINGAPORE employees under the Employment of Foreign Manpower Act
21 (u EFMA")
JAN A director of San Tong Engineering Pte Ltd was charged by the Ministry of
g =Eng ] 9 y y

2020  Manpower for various offences under the EFMA. Amongst these,

Continued on Next Page
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https://www.mom.gov.sg/newsroom/speeches/2020/0115-speech-by-minister-of-state-for-manpower-mr-zaqy-mohamad-at-the-wsh-symposium-on-cranes-2020
https://www.wshc.sg/files/wshc/upload/infostop/attachments/2020/IS202001140000000441/WSHGuidelines_Safe_Use_of_Lorry_Crane.pdf
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https://www.mom.gov.sg/newsroom/press-releases/2020/0401-expansion-of-temporary-scheme-to-help-businesses-manage-manpower-needs
https://www.mom.gov.sg/newsroom/press-replies/2020/0406-support-measures-for-working-parents-affected-by-preschool-closures
https://www.mom.gov.sg/employment-practices/retrenchment/mandatory-notifications-on-cost-saving-measures

* Approach 1: Under this strict approach (also known as the rule in
Brickenden), a fiduciary in breach is not permitted to argue that the
company would have suffered the damage in any event;

2020 * Approach 2: The plaintiff company is required to show that the damage in
question was caused by the fiduciary in breach; and
* Approach 3: This is a hybrid approach where the burden of proof is reverse

SINGAPORE
such that the fiduciary is required to prove that the damage suffered by the
9 plaintiff company would have occurred in any event.
APR

The Court of Appeal rejected Approaches 1 and 2 in favour of Approach 3.

2020 Under Approach 3, the burden of proof on showing there was a breach of

fiduciary duties remains with the plaintiff company but the fiduciary is given the
opportunity to prove that the plaintiff company would have suffered the loss

in any event, even absent the breach, and therefore strikes the appropriate
balance between the parties.

More...

Jobs Bank advertisement not required for hiring a Personalized
Employment Pass (“PEP"”) holder

SINGAPORE |n response to a Parliamentary Question, the Minister of Manpower clarified

4 that the requirement under the Fair Consideration Framework for employers
MAY t© advertise job vacancies on MyCareersFuture.sg and consider the local
SINGAPORE workforce fairly before hiring an Employment Pass (“EP") holder does not
2020

apply to PEP holders. PEP holders are however required to notify MOM when
they find employment.

More...

Tripartite partners to release advisories on ensuring
sustainability of outsourced sectors affected by COVID-19
On 6 May 2020, MOM announced that the tripartite partners will publish

Tripartite Advisories to guide service buyers and providers on measures to
ensure sustainability of outsourced sectors affected by COVID-19. It published

SINGAPORE
its TA on Ensuring Sustainability of the Security Sector together with the
6 press release. The tripartite partners had earlier published its TA on Ensuring
MAY Sustainability of the Cleaning Sector on 17 April 2020.
2020

Amongst others, the TAs call for service providers to comply with employment
regulations to ensure the well-being of their employees, and for fair
remuneration of service workers.

More...
More...
Important: More...
action likely . . .
required MOM issues advisory on retrenchment benefit payable to
retrenched employees as a result of business difficulties due to
Good to know: COVID-19
follow
developments On 20 May 2020, MOM issued an advisory on the payment of retrenchment

benefits to employees who were let go due to COVID-19. The key points

Note changes: stated in the advisory are as follows:

no action
required SINGAFORE Employers should head the Tripartite Advisory on Managing Excess
20 Manpower and Responsible Retrenchment and consider implementing the
MAY cost-saving measures outlined therein before turning to retrenchment as a
2020 last resort.

e Employers in sound financial position should continue to pay retrenchment
benefit according to existing agreements or prevailing norms (currently
between 2 weeks and 1 month salary per year of service).

e Employers whose business are adversely affected should renegotiate with
its employees and/or union for a fair retrenchment benefit linked to the
employee’s years of service.

Continued on Next Page


https://www.supremecourt.gov.sg/docs/default-source/module-document/judgement/-2020-sgca-35-pdf.pdf
https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0504-written-answer-by-mrs-josephine-teo-minister-for-manpower-on-personalised-employment-pass
https://www.mom.gov.sg/newsroom/press-releases/2020/0506-tripartite-partners-to-release-advisories-on-ensuring-sustainability-of-outsourced-sectors
https://www.mom.gov.sg/covid-19/tripartite-advisory-on-ensuring-sustainability-of-the-security-sector
https://www.mom.gov.sg/covid-19/tripartite-advisory-on-ensuring-sustainability-of-the-cleaning-sector
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e Employers in severe financial difficulties despite government support
measures should negotiate with their unions (where applicable) for a
mutually acceptable retrenchment benefit package. Non-unionised
employers could provide a lump sum of one to three months of salary
as retrenchment benefit, instead of linking retrenchment benefits to the
employees’ years of service. The lump sum must take into consideration the
employer’s financial position and JSS pay-outs received.

e Extra consideration and generosity should be afforded to lower wage
employees.

More...

Government provides additional funding support for employers
in view of COVID-19 Pandemic

On 26 May 2020, the Finance Minister delivered his speech on the Fortitude
Budget which features additional funding support for employers affected by
COVID-19. The key initiatives benefiting employers are as follows:

Enhancements to Jobs Support Scheme (“JSS")

Under the JSS, the Government will co-fund between 25% to 75% of the first
$4,600 of gross monthly wages of local employees. The base tier of support
varies with different business sectors. Following the Fortitude Budget, the JSS
has been extended by one month to cover wages paid from October 2019 to
August 2020. Employers allowed to resume business operations following the
easing of Circuit Breaker measures on 2 Jun 2020 will revert to receiving their
base tier of support. Businesses not allowed to resume operations immediately
on 2 Jun 2020 will continue to receive JSS at the enhanced level of 75% of
the first $4,600 of gross monthly wages until August 2020 or until they are
allowed to resume operations, whichever is earlier. The JSS payouts will be
calculated automatically from the employer’s CPF contributions and issued in
four tranches: April, May, July and October 2020.

The Finance Minister also announced that the sector classification for the
different JSS payout tiers have been revised. Amongst others, the qualifying
criteria for 75% wage support has been expanded for businesses in the
aviation and aerospace sector, the tourism, hospitality, conventions and
exhibitions sector, and the built environment sector.

Enhancements to SkillsFuture Mid-Career Support Package (“SMCSP")

The SMCSP provides salary support to businesses which hire local workers who
had undergone eligible reskilling or training programmes. Moving forward,

the SMCSP will cover the hiring of local workers of all ages (previously only
applicable to workers aged 40 and above). Employers hiring an eligible local
worker aged 40 and above can now receive salary support of 40% (up from
20%) for six months, capped at $12,000 (up from $6,000) in total for each
eligible worker. Employers hiring an eligible local worker aged below 40 can
now receive salary support of 20% for six months, capped at $6,000 in total for
each eligible worker. The list of eligible reskilling and training programmes has
also been expanded.

Other cost relief measures — foreign worker levy and rebate extended,
CPF increases deferred

For businesses not allowed to resume operations on 2 Jun 2020, existing
foreign worker levy waiver and rebates will be extended for up to two months.
The rate of levy waiver will be 100% in June 2020 and 50% in July 2020, and

the amount of rebate will be $750 in June 2020 and $375 in July 2020. This
is in addition to the levy waivers for the months of April and May and two
previous rounds of rebates announced on 6 and 23 April 2020.

The planned increase in CPF contribution rates for senior workers (and
accordingly the CPF Transition Offset Scheme) will also be deferred from 1
January 2021 to 1 January 2022.

More...
More...
More...
More...


https://www.mom.gov.sg/covid-19/advisory-on-retrenchment-benefit-to-retrenched-employees
https://www.iras.gov.sg/irashome/Schemes/Businesses/Jobs-Support-Scheme--JSS-/
https://www.mom.gov.sg/newsroom/press-releases/2020/0526-sgunited-jobs-and-skills-package
https://www.singaporebudget.gov.sg/docs/default-source/budget_2020/download/pdf/fortitude_annexb1.pdf
https://www.mom.gov.sg/newsroom/press-releases/2020/0423-further-measures-to-help-companies-during-extended-circuit-breaker
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MND-MOM to introduce new dormitories with improved living
standards for migrant workers

On 1 June 2020, MOM issued a joint media release with the Ministry of
National Development (“MND") on plans to create additional housing spaces
for migrant workers to reduce density in dormitories. The following spaces will
be created to house about 60,000 workers in the short to medium term:

® Quick Build Dormitories (“QBDs") lasting two to three years;

e Temporary fitting out of currently unused state properties such as former
schools and vacant factories; and
Construction Temporary Quarters built by contactors to house workers at

worksite.

Continued on Next Page


https://covid.gobusiness.gov.sg/safemanagement/sector/
https://www.mom.gov.sg/covid-19/requirements-for-safe-management-measures
https://covid.gobusiness.gov.sg/safemanagement/sector/
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In the long term, it is planned that these short to medium term housing spaces

will be replaced by purpose-built dormitories.

The following improved living standards will be piloted at the new QBDs:

Standards Current Improved
Living space | = 4.5sgqm per resident, = 6sgm per resident, not
including shared facilities including shared facilities
Occupancy | No maximum beds per room. | < 10 beds per room. Use of
per room single deck bed only, with 1m
spacing between beds
Toilets > 1 set of toilet, bathroom, > 1 set of toilet, bathroom
sink and urinal: 15 beds and sink to 5 beds
Sick bay and | = 1 sick bay bed per 1,000 > 15 sick bay beds per 1,000
isolation bed spaces. Additional bed spaces. Additional
facility isolation spaces (to be stood | isolation spaces (to be stood
up if needed) at 19 beds per | up if needed) at 10 beds per
1,000 bed spaces. 1,000 bed spaces
More...

The MOM requires employers to allow relocation and transfer of
foreign workers to receive levy waiver and rebate

As part of the conditions for the waiver of foreign workers levy and rebate

announced by the Government on 26 May 2020, the MOM will require

employers to accept two conditions:

* Employers must allow the MOM to move foreign workers cleared of
COVID-19 to a cleared dormitory; and

Employers must allow the MOM second or transfer workers to another

company in need of workers but whose own worker are in dormitories

which have not been cleared.

Employers are required to make an online declaration by 10 June 2020 that
they accept these conditions.

More...

Employers who disguise retrenchment may risk withdrawal of
government support

Minister of Manpower, Josephine Teo, told Parliament that employee who

disguise retrenchment to sidestep their obligations to give retrenchment
benefit may be penalised. This may include, amongst others, the withdrawal
of work pass privileges and governmental support such as the Jobs Support
Scheme, which co-pays part of the salary of workers. She also stated that the
MOM and Tripartite Alliance for Fair and Progressive Employment Practices
will also identify companies whose planned wage cuts seem excessive and
intervene where necessary.

More...

Employers remain responsible for work injuries suffered by
employee while working from home (“WFH")

In response to a Parliamentary Question, the Minister of State for Manpower

clarified that WFH arrangements do not change an employer’s responsibility
for work injury compensation (“WIC”). The key is in establishing that the injury
arose while the employee is doing work at home and not while performing

non-work activities. WIC insurance purchased by employers will cover WFH

injuries.

More...



https://www.mom.gov.sg/newsroom/press-releases/2020/0601-joint-mnd-mom-media-release-on-new-dormitories-with-improved-standards-for-migrant-workers
https://www.straitstimes.com/singapore/employers-seeking-levy-rebates-must-let-mom-deploy-foreign-workers
https://www.straitstimes.com/politics/parliament-employers-who-lay-off-workers-but-shirk-obligations-to-pay-retrenchment-benefits
https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0604-oral-answer-by-mr-zaqy-mohamad-on-manpower-to-pq-on-work-from-home-injuries
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MOM to start taking enforcement actions against employers
who do not pay salaries electronically

In response to a Parliamentary Question, the Minister of Manpower stated that
MOM will in due course take enforcement action for non-compliance with the
requirement for employers of workers living in dormitories to pay their salaries
electronically. While the vast majority of employers have complied, a small
number of employers had previously declared their inability to make electronic
payments due to reasons such as technical difficulties.

More...



https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0605-written-answer-by-mrs-josephine-teo-minister-for-manpower-to-pq-on-declarations-for-e-salary
https://www.mom.gov.sg/covid-19/advisory-on-salary-and-leave
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MOM states that TAFEP will intervene to assess fairness and
reasonableness of cost-saving measures which appear to be
excessive

On 24 June 2020, MOM, together with the Tripartite Alliance for Fair and
Progressive Employment Practices (“TAFEP”), released key findings on cost-
saving measures notified by employers impacted by COVID-19.

In the press release, MOM stated that TAFEP will intervene to assess if
cost-saving measures were fair and reasonable with reference to relevant
tripartite advisories if the measures notified appear to be excessive. Since
12 March 2020, TAFEP engaged about 700 employers, 300 of which agreed
to review measures such as by providing more wage support or requiring
that employees clear fewer days of annual leave. TAFEP also handled more
than 600 complaints from employees who felt their employers’ cost-saving
measures were unfair or unreasonable. Although MOM had found that
most employers have been fair and reasonable in implementing cost-saving
measures thus far, it states that it will investigate complaints and take actions
against employers who do not treat employees fairly.

More...

MOM revokes 140 work passes for breach of circuit breakers
measures, SHNs or QOs

On 25 June 2020, MOM announced that 140 work passes have been
revoked between 1 May 2020 and 25 June 2020 for breaching circuit breaker
measures, SHNs or Quarantine Orders (“QOs"). 42 work pass holders were
caught outside their residence while on SHN or QO, while the remaining 98
were caught eating, drinking and gathering in groups in dormitories, private
residences or public spaces when social gatherings were prohibited. These
work pass holders have also been permanently banned from working in
Singapore.

MOM states that it will continue to take such enforcement measures and
reminds employers of their joint responsibility to ensure that workers abide by
safe distancing measures and SHN or QO requirements where applicable.

More...


https://www.straitstimes.com/singapore/52-fines-issued-to-employers-for-flouting-safe-management-measures
https://www.mom.gov.sg/newsroom/press-releases/2020/0622-new-licence-conditions-for-employment-agencies-to-strengthen-fair-hiring
https://www.mom.gov.sg/newsroom/press-releases/2020/0624-majority-of-employers-reasonable-and-fair-when-implementing-cost-saving-measures
https://www.mom.gov.sg/newsroom/press-releases/2020/0625-140-work-passes-revoked-for-breach-of-circuit-breaker-measures-shn-qo
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https://www.mom.gov.sg/newsroom/press-releases/2020/0627-foreign-worker-levy-rebates-extended-for-construction-marine-shipyard-and-process-sector
https://www1.bca.gov.sg/about-us/news-and-publications/media-releases/2020/06/27/$1.36b-construction-support-package-to-help-firms-resume-work-quickly-and-safely
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https://www.mom.gov.sg/covid-19
https://www.straitstimes.com/singapore/mom-issues-stop-work-orders-to-34-companies-for-not-following-safe-distancing-measures
https://www.channelnewsasia.com/news/singapore/covid-19-stop-work-from-home-wfh-safe-distancing-office-mom-12603302
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Employer charged for breaching duty to take reasonably
practicable measures to ensure safety and health of employees
in relation to the death of two employees

On 16 July 2020, MOM issued a press release that M.C. Packaging (Pte.) Ltd
("MCPPL"), a manufacturer of metal tins and containers, has been charged on
two counts under Section 12(1) the WSHA in relation to the death of two of its
employees. One employee had been caught between parts of a can palletiser
machine while cleaning the machine, and the other had been hit by a reversing
forklift while walking across MCPPL's production area.

In relation to the first death, MCPPL was charged for failing to:

e conduct and implement adequate risk assessment for work involving
cleaning of a palletiser;

* implement safe work procedures, including an effective lock-out tag-out

procedure;

providing adequate supervision; and

e installing guards to moving parts of the palletiser.

MCPPL had therefore breached its duty to take reasonably practicable
measures to ensure the safety and health of its employees.

In relation to the second death, MCPPL was charged for failing to:

* conduct an adequate risk assessment and safe work procedures for forklift-
related activities; and

* adequately implement a traffic management plan within the factory, and
had therefore breached its duty to take reasonably practicable measures to
ensure the safety and health of its employees.

On the fatal incidents, MOM indicated that control measures such as lock-out
tag-out for maintenance of equipment and traffic management plan for forklift
operations are basic safety measures that every employer must be aware of.

More...

High Court confirms fault not required for liability under Work
Injury Compensation Act

On 5 August 2020, the High Court issued its decision Great Eastern General
Insurance Ltd and another v Next of kin of Maripan Ponnusamy, deceased
[2020] SGHC 163. This was an appeal on an Assistant Commissioner’s (“AC")
decision allowing for compensation under the WICA to an employee working
as a security guard who had passed away following a fainting spell while

on patrol. The insurer had filed an appeal on the basis that this was not an
accident within the meaning of the WICA as the employee had pre-existing
medical conditions that made him more prone to faint.

The High Court affirmed that the WICA is a social piece of legislation that
should be interpreted purposively in favour of employees who have suffered
injury during their employment. As such, the WICA does not follow a “fault-
based compensation system” and that employees may avail themselves of

Continued on Next Page


https://www.mom.gov.sg/newsroom/press-releases/2020/0716-mc-packaging-charged-for-two-workplace-deaths
https://www.mom.gov.sg/newsroom/press-releases/2020/0803-all-incoming-travellers-shn-outside-of-dedicated-facilities-to-don-electronic-monitoring-device

INDEX SINGAPORE compensation even if no one was at fault for the mishap. The High Court
5 held that the pre-existing medical conditions did not mean that it was not
AUG an accident; the fact that the employee fainted and fell in the course of

2020 employment meant that he could avail himself of compensation under the
2020  WICA.

SINGAPORE
5
AUG
2020
: Requirements for insurers under WICA 2019 to be designated

a by MOM to be deferred

SINGAPORE a It was previously intended that from 1 September 2020, all insurers intending
~  SINGAPORE to sell Work Injury Compensation (“WIC") insurance policies must be
a 7 designated by the MOM. On 7 August 2020, the MOM announced that due
AUG toCOVID-19 disruptions, this requirement will only be implemented from
N2 1 January 2021. For employers with existing WIC policies that comply with
2 2020 o rrent WICA requirements and which commenced before 1 January 2021,
M these policies will remain valid until expiry or 31 December 2021, whichever is
G earlier.
E More...
A4
o) Advisories on ensuring sustainability of certain sectors in view of
o COVID-19
On 13 August 2020, the tripartite partners, together with other industry
- partners, issued an Advisory on ensuring sustainability of the landscape
ek ez - sector in view of COVID-19 and an Advisory on ensuring sustainability of the
to view - strata management and facility management sectors in view of COVID-19
2019 edition - (collectively, the “Sustainability Advisories”). The Sustainability Advisories
a make the following recommendations, amongst others:
- * Ensure workplace safety and health of landscape employees. Landscape
a service buyers and providers must implement Safe Management Measures.
a Amongst others, workers must be given enough rest to minimize fatigue-
Good to know: o INGAPORE  related incidents and heat-related disorders and be provided with suitable
dev;ccl);tr:ents 13 personal protective equipment and cleaning / disinfecting agents (e.g.
AUG sanitisers).

Note changes: 2020 © Prioritisation of landscape maintenance activities. Redistribution of work
no action from lower to higher priority areas should be considered. If there is a need
required to redeploy employees to other worksites, service providers should do so

on reasonable terms and consult with affected employees and their unions
Looking prior to such adjustments.
Back * Remunerate workers appropriately. Service providers should pay workers

promptly in accordance with the terms of their employment contracts.
For workers with increased workload, service providers should consider
increasing their wages, and/or providing them with additional allowances.
For workers with reduced workload, service providers should comply with
the advisories related to salary and leave arrangements.

More...
More...

Looking
Forward



https://www.straitstimes.com/singapore/47-employers-added-to-watch-list-over-discriminatory-hiring
https://www.mom.gov.sg/newsroom/press-releases/2020/0807-deferral-of-requirements-for-insurers-under-the-work-injury-compensation-act-2019
https://www.mom.gov.sg/covid-19/tripartite-advisory-on-ensuring-sustainability-of-strata-and-facility-management
https://www.mom.gov.sg/covid-19/tripartite-advisory-on-ensuring-sustainability-of-landscape-sector

Extension of Jobs Support Scheme

On 17 August 2020, it was announced that the Jobs Support Scheme (JSS)
would be extended as follows:

* Aerospace, aviation, tourism, and all employers that are not allowed
to resume on-site operations. 50% of wages for seven more months until
March 2021. Employers that cannot reopen will receive 50% support until
March 2021 or such time they are permitted to reopen, whichever is earlier.

Built environment sector. 50% until October 2020; then 30% until March
2021.

Prescribed sectors (e.g. Financial Services, Information and
Communications Technology and Media, Biomedical Sciences, Precision
Engineering, Electronics and Online Retail and Supermarkets).10%
support until December 2020.

¢ All other sectors.10% support until March 2021.
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https://www.ntuc.org.sg/wps/portal/up2/home/news/mediareleases/mediareleasesdetails?WCM_GLOBAL_CONTEXT=/Content_Library/ntuc/home/about%20ntuc/newsroom/media%20releases/66b895ac-6700-4c9a-a50e-d98b8cf0f6fa
https://www.businesstimes.com.sg/government-economy/ntucs-fair-retrenchment-guidelines-to-be-added-to-advisory
https://www.mom.gov.sg/newsroom/press-releases/2020/0818-employers-to-ensure-workers-go-through-rostered-routine-testing
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https://www.mom.gov.sg/newsroom/press-releases/2020/0827-tightening-of-work-pass-requirements#:~:text=10%20The%20S%20Pass%20minimum,S%20Pass%20candidates%20revised%20accordingly
https://www.mom.gov.sg/newsroom/press-releases/2020/0827-tightening-of-work-pass-requirements#:~:text=10%20The%20S%20Pass%20minimum,S%20Pass%20candidates%20revised%20accordingly
https://www.mom.gov.sg/covid-19/helping-businesses-on-manpower-issues
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Incentive scheme introduced for hiring more locals

The MOM and the Inland Revenue of Singapore (“IRAS") has announced that
prescribed employers who increase the headcount of their local workforce
between September 2020 and February 2021, as compared to August 2020,
and increase the number of jobs that pay at least $$1,400 in gross monthly
salaries, will be eligible for payouts under the Jobs Growth Incentive (“JGI")
Scheme. Under the JGI scheme, the Government will co-pay, for 12 months,
25% of the first S$5,000 of the gross monthly salary for each new local hire
under 40 years old, and 50% for each new local hire who is 40 years old or
above. There are specific eligibility criteria that employers must continue to
meet for a 12-month period, and JGI payouts will be reduced if any employee
under the employer’s employment as at August 2020 leaves the firm after
August 2020. This reduction in JGI payout will be computed based on 5%, or
the ratio of existing employees who have left the employer to the total number
of existing employees as at August 2020, whichever is higher.

More...
More...



https://www.mom.gov.sg/workplace-safety-and-health/work-injury-compensation/changes-to-wica-in-2020
https://www.mom.gov.sg/newsroom/press-releases/2019/0803-new-work-injury-compensation-act-2019
https://sso.agc.gov.sg/Acts-Supp/27-2019/Published/20191111?DocDate=20191111
https://sso.agc.gov.sg/SL/WSHA2006-RG3?DocDate=20200831&ValidDate=20200901
https://www.mom.gov.sg/newsroom/announcements/2020/0901-changes-to-wica-from-1-september-2020
https://www.mom.gov.sg/-/media/mom/documents/press-releases/2019/wica-2019-annex-a.pdf?la=en&hash=D9682E1708AF3B87F6B29DC2BB3EEBBA
https://www.businesstimes.com.sg/government-economy/firms-to-get-up-to-s30000-for-each-new-worker-if-they-hire-more-locals-in-next-6#:~:text=KUA%20CHEE%20SIONG-,FIRMS%20which%20hire%20more%20locals%20in%20the%20next%20six%20months,on%20Friday%20said%20that
https://www.mom.gov.sg/newsroom/press-releases/2020/0904-jobs-growth-incentive-scheme
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Updated advisory on salary and leave arrangements

On 13 September 2020, the MOM issued an updated Advisory on salary and
leave arrangements (“Salary Advisory”) post-Circuit Breaker.

The essential guidelines on salary payments to local and foreign employees
set out in MOM’s original Salary Advisory issued on 9 June 2020 remain. In
sum, employers whose businesses are operating must pay employees working
fully their prevailing salaries, including the employer’s Central Provident Fund
("CPF") contributions for local employees. Employers who cannot resume
business operation should, as far as possible, pay a baseline monthly salary
(including employer’s CPF contributions, if applicable) to its employees,

and make up for any shortfalls from the employee’s prevailing salary by

taking measures such as applying for Flexible Work Schedule or allowing

the employee to consume his existing leave entitlements. The update on 13
September 2020 reminds all employers to continue adopting cost-saving
measures to save jobs, taking into account the extended Government support
for affected business, including the extension of the Job Support Scheme,
Foreign Worker Levy waiver and Foreign Worker Levy rebate.

More...



https://www.mom.gov.sg/covid-19/advisory-to-employers-with-malaysian-employees-under-pca
https://safetravel.ica.gov.sg/malaysia/pca/requirements-and-process
https://www.mom.gov.sg/covid-19/advisory-on-salary-and-leave
https://www.mom.gov.sg/covid-19/advisory-for-employers-to-submit-essential-errands
https://www.mom.gov.sg/covid-19/advisory-for-employers-to-submit-essential-errands#annex-a
https://www.mom.gov.sg/covid-19/advisory-to-employers-upkeep-and-maintenance-of-workers-in-dorms
https://www.mom.gov.sg/covid-19/advisory-to-employers-on-medical-support-for-migrant-workers
https://www.mom.gov.sg/covid-19/advisory-on-movement-of-migrant-workers-between-cleared-dorms
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MOM to start publishing workplace safety and health
performance of companies in 4Q 2020 amid other initiatives

On 28 September 2020, the MOM announced that in line with its workplace
safety and health ("WSH") 2028 strategy, it will begin publishing the WSH
performance of companies from the fourth quarter of 2020, starting with
construction companies. The MOM will also introduce criteria to disqualify
unsafe contractors from all public construction tenders.

More...



https://www.mom.gov.sg/covid-19/requirements-for-safe-management-measures
https://www.mom.gov.sg/newsroom/press-releases/2020/0928-fewer-workplace-injuries-due-to-reduced-economic-activities-in-1h-2020
https://www.mom.gov.sg/covid-19/additional-responsibilities?fbclid=IwAR1qCtC4jXvsMVLM6nTejFE98lClgO6i1j6ZemtmH4vnaWLcM5AWmszBMWU
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https://www.mom.gov.sg/newsroom/press-releases/2020/1016-national-wages-council-supplementary-guidelines-2020-2021
https://www.mom.gov.sg/newsroom/press-releases/2020/1016-work-pass-privileges-of-two-employers-suspended-for-breaching-rrt-requirements
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Tripartite workgroup to roll out initiatives to uplift wages and
well-being of lower-wage workers

On 29 October 2020, the Tripartite Partners announced the formation

of a Tripartite Workgroup on Lower-Wage Workers (“Workgroup”). The
Workgroup's goal is to explore and build upon existing measures to further
uplift the wages and well-being of lower-wage workers in Singapore. Current
measure includes, amongst others, the Workfare Income Supplement (“WIS")
scheme and the Progressive Wage Model ("PWM").

The Workgroup, in consultation with unions, employers and other key
stakeholders, intends to roll out by the first quarter of 2022 initiatives that:

a. ensure wage growth in mandatory PWM sectors continue to outpace
median wage growth;

b. significantly raise the number of workers covered under the PWM;

c. introduce progressive wages to occupations not currently covered under
the PWM

d. recognise and promote stronger societal support for firms paying
progressive wages; and

e. advance the well-being of lower-wage workers.

An update is expected to be available some time by mid-2021.

More...

New features rolled out on MyCareersFuture to strengthen fair,
inclusive hiring practices

On 10 November 2020, Workforce Singapore (“WSG") and the Tripartite
Alliance for Fair and Progressive Employment Practices (“TAFEP") introduced
three new features on Singapore’s national job portal (“My CareersFuture”).
The three purpose-built features are:

&y

prompts for employers to adhere to the Tripartite Guidelines on fair
Employment Practices (“TGFEP") when placing job advertisements;
. better guidance for employers in crafting neutral job advertisements to
attract and find suitable candidates; and
c. a "Report Discriminatory Job Ads” feature making it easier for the public to
report discriminatory job postings.

Continued on Next Page
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permission during the period of SHN. The MOM has revoked a total of 44
work passes from 1 May 2020 to 20 November 2020 for breach of SHN
requirements. Employers and employees are reminded to observe Quarantine
Orders and SHN requirements. Individuals who fail to comply shall be liable
to prosecution and face enforcement actions including, but not limited to, the
revocation of work passes.

More...
More...

New minimum qualifying salaries for EP and S Pass take effect

With effect from 1 October 2020, the minimum qualifying salary for S Pass has
been raised to $$2,500 for new applications, and qualifying salaries for older
and more experienced S Pass candidates have been revised accordingly. With
effect from 1 December 2020, the minimum qualifying salary for EP candidates
in the financial services sector has been raised to $$5,000 for new applications,
and qualifying salaries for older and more candidates have been revised
accordingly.

More...
More...

MOM reminds employers of obligations to provide proper
accommodation for foreign employees

On 3 December 2020, the MOM issued a press release in response to an
article published on 22 November 2020 in The New Straits Times titled
“Homeless Malaysians in Singapore”. The press release denounced the

claim in the article that over 100 Malaysian work pass holders in Singapore
were homeless. While MOM'’s checks did not reveal any work pass holders
sleeping on the streets, it reminds all employers of their obligations under the
Employment of Foreign Manpower (Work Passes) Regulations 2012 to provide
acceptable accommodations for foreign employees. An Inter-Agency taskforce
conducts routine checks for any rough sleepers, and employers of any work
pass holders found sleeping in the open will be asked to provide lodging
immediately or the Migrant Workers’ Centre will house them in the interim if
the employer is not able to do so.

More...
More...



https://www.mom.gov.sg/newsroom/press-releases/2020/1120-four-more-work-passes-revoked-for-breaching-shn-requirements
https://sso.agc.gov.sg/SL/IDA1976-S182-2020
https://www.mom.gov.sg/passes-and-permits/s-pass/eligibility
https://www.mom.gov.sg/passes-and-permits/employment-pass/eligibility
https://www.mom.gov.sg/newsroom/press-releases/2020/1203-statement-on-malaysian-workers-sleeping-rough-in-singapore
https://sso.agc.gov.sg/SL/EFMA1990-S569-2012?DocDate=20201223#Sc4-
https://www.mom.gov.sg/covid-19/advisory-work-pass-holders-update-address-mobile-number
https://www.mom.gov.sg/covid-19/frequently-asked-questions/update-address-and-phone-number#how-does-mom-ensure-that-workers-download-and-register-on-fwmomcare-and-check-that-they-update-their-details-within-5-days-of-any-change
https://sso.agc.gov.sg/SL/EFMA1990-S569-2012?DocDate=20201223#Sc4-
https://sso.agc.gov.sg/SL-Supp/S1069-2020/Published/20201223?DocDate=20201223
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Article prohibiting financial support for operating labor unions

Looking found unconstitutional
Forward
On May 31, 2018, the Constitutional Court of Korea held unconstitutional the

section prohibiting the “provision of financial support for operations of labor
unions” in Article 81(4) (the "Article”) of the Trade Union and Labor Relations

Continued on Next Page
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Adjustment Act (“TULRAA"), and ruled that the Article must be amended by
December 31, 2019, and shall continue to be effective until then.

Since then, the process to amend the Atrticle to provide that employers
providing financial support for operating labor unions may be exceptionally
permitted within the scope of not infringing upon the independent
operation or activities of labor union is ongoing, but the amendment was not
legislated by December 31, 2019, which was the deadline presented by the
Constitutional Court. Accordingly, the Article prohibiting employers from
providing financial support for operating labor unions will be invalidated from
January 1, 2020.

Promulgation and Implementation of the Enforcement Rules to
the Labour Standards Act (“LSA") for Improvement of Special
Overtime Work Approval System

The amendment to the Enforcement Rules to the LSA for improvement of the
special overtime work approval system became effective as of January 31. The
special overtime work approval system temporarily allows additional overtime
work exceeding the 52-hour workweek if an employer obtains “employee’s
consent” and “approval of the Minister of Employment and Labor” under
“special circumstances”.

Under the previous Enforcement Rules to the LSA, “special circumstances”
were limited to “cases where it is required to address disasters, calamities or
other accidents corresponding thereto”. However, with a growing number

of exceptional cases that make it inevitable for businesses to exceed the
overtime hours limit due to the 52-hour workweek and reduced number of
business types exempted from the overtime hours limit, the Enforcement
Rules to the LSA expanded the applicable scope of the special overtime work
approval system.
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Clarification of Several Liability of Principal Company for Unpaid
Wages

The Labour Standards Act was amended to clarify that if a project is sub-
contracted once (i.e., is not re-subcontracted), a principal company shall

be jointly and severally liable for a subcontractor’s failure to pay wage to its
employee if such failure is due to the principal company. Previously, the law
only expressly stipulated the scope of responsibility in the event a project
was subcontracted on several levels. As such, the previous law was not
clear on the principal company’s scope of responsibility if the project was
only subcontracted once (i.e., the project was not re-subcontracted by the
subcontractor).

Implementation of Compulsory Order System

The Occupation Safety and Health Act was amended to provide that if the
fatality of an employee due to the employers’ violation of its obligation to
provide health and safety measures occurs and a conviction (excluding a
suspended sentence) or a summary order is imposed against an employer,

(i) if a suspension of punishment is imposed, the employer may be ordered

to attend a lecture which is required to prevent occupational incidents
concurrently; and (i) if a fine or a more severe punishment or summary order is
imposed, the employer may be ordered to complete occupational safety and
health programs concurrently.

Stricter Requirements for Withdrawal of Retirement Payment
during Employment

Prior to the Amendment, regardless of the amount of medical expenses,

interim settlement or partial withdrawal of retirement benefits was permitted

if an employee has paid medical expenses for diseases or injuries that require
medical care for six (6) months or longer. To prevent depletion of retirement
income due to employees' abuse of interim settlement or partial withdrawal, the
Amendment restricts the grounds for interim settlement or partial withdrawal to
cases in which an employee has paid medical expenses for diseases or injuries
that require medical care for six (6) months or longer and has paid medical
expenses in the excess of 12.5% of his/her total annual wages.
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Follow up measures to the special employment stabilization
measures for COVID-19

The Employment Insurance Act was amended to stabilize the labour market
amidst the uncertainties caused by COVID-19. The Amendment provides
employment maintenance subsidy to employers that were not entitled to

such subsidy provided that they take certain employment maintenance
measures pursuant to agreements with employees such as reduction in wages,
guarantee of employment for a certain period, etc.

Operational expense support for labor unions and amendment
to the vicarious liability provision for unfair labor practice

On May 31, 2018, the Constitutional Court of Korea held that the article
uniformly banning operational expense support to labor unions, which does
not infringe upon unions’ independent operations or activities, is in violation
of the Constitution. Accordingly, the Trade Union and Labor Relations
Adjustment Act (“TULRAA") was amended to allow operational expense
support to labor unions, provided that such support does not infringe upon

Continued on Next Page
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unions’ independent operations or activities. In addition, on April 11, 2019,
the Constitutional Court of Korea held that the article that holds the company
vicariously liable for an unfair labor practice committed by an individual is

in violation of the Constitution. The TULRAA was revised accordingly and
companies that have sufficiently complied with their obligations to prevent
unfair labor practice may not be vicariously liable.

More...

Expanded scope of industrial accident compensation insurance
for special employment type workers

The Enforcement Decree of the Industrial Accident Compensation Insurance
Act was amended to expand the scope of special employment type workers
and self-employed persons eligible for subscription to Industrial Accident
Compensation Insurance. Pursuant to the amendment, the following type of
workers were added to the scope of special employment type workers eligible
for subscription to Industrial Accident Compensation Insurance:

(i) door-to-door salespersons;

(i) rental product inspectors;

(iii) tutors who visit homes;

(iv) home electronics installers; and
(v) cargo vehicle owners.

More...

Establishment of penal provision for fraudulent receipt of
employment-related government subsidies

To prevent individuals from fraudulently receiving government subsidies

in collusion with his/her employer, a penal provision has been added via

an amendment to the Employment Insurance Act. Under this provision, if

an individual colludes with the employer to receive government subsidies
(such as subsidies for employment stabilization and vocational competency
development programs, unemployment benefits, childcare leave benefits,
benefits for reduction of working hours for childcare and/or maternity leave
benefits) via falsification or otherwise fraudulent means, the individual and the
employer concerned will face imprisonment of up to five years or a criminal
fine of up to KRW 50 million.

More...

Amendment to the Equal Employment Opportunity and Work-
Family Balance Assistance Act ("Equal Employment Act")

In cases where a “severe/serious” warning level is issued due to the spread

of infectious diseases on a nation-wide level, etc. the Minister of Employment
and Labor ("MOEL") may extend the period of family care leave within a
maximum of 10 days (up to 15 days for single parents). In this case, the family
care leave period, including the extended days, shall be for up to a total of 20
days per year (a total of 25 days for single parents), and the extended period
can only be used for the following grounds:

* When a ""severe/serious"" warning level is issued due to the spread of
an infectious disease and a family member is classified as an infectious

disease patient, etc. and care is required.

* When the care of a child is required due to a suspension order regarding
the school he/she attends, etc.

® When the care of a child is required because he/she is subject to self-
quarantine due to an infectious disease or he/she has been ordered not to
come to the school he/she attends.

e Other cases that fall under the grounds determined by the MOEL regard-
ing the care of family members by employees.

More...


https://www.moel.go.kr/info/lawinfo/revision/view.do?bbs_seq=20200600517
http://www.moel.go.kr/news/enews/report/enewsView.do?news_seq=10634
https://www.moleg.go.kr/lawinfo/makingInfo.mo?mid=a10104010000&lawSeq=39633&lawCd=2000000202415&lawType=TYPE5&pageIndex=370&rowIdx=3695
https://www.moel.go.kr/news/enews/report/enewsView.do?news_seq=11366
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SC 160/2010 - Ceylon Grain Elevators Limited v Commissioner
General of Labour and Others

Held: A pensionable allowance paid apart from salary must be included in
computation of gratuity.

The Commissioner General of Labour directed the Company to pay gratuity
to an employee (a Malaysian) who had been employed from 1st June 1988 to
25th July 2004 - on the basis that he had been drawing a salary of US$ 5600
per month.

The Company challenged the legality of the Commissioner’s order by way
of an application for a writ from the Court of Appeal, which refused the
application.

The Company then sought leave to appeal from the Supreme Court against
the judgment of the Court of Appeal, and leave was granted on two questions
of law (as stated in the petition), namely —

1. “Whether the Court of Appeal had erred in stating the last drawn salary of
the employee was US$ 5600, and

2. Whether the Court of Appeal had erred in failing to consider the impact
on the impugned order of the failure of the 1st and/or 2nd Respondents
(the Commissioner General and Commissioner of Labour respectively) to
give reasons for the order despite a written request for the same by the
Company.”

The Supreme Court noted that while the employee had been receiving a basic

salary of US$ 3825, he was also being paid a monthly pensionable allowance

of US$ 1775. The Court held that, in these circumstances, he had been
drawing a salary of US$ 5600 per month and gratuity should be calculated
accordingly.

On the second question referred to above, the Court - referring to two
documents (marked 2R1 and X 17 respectively), observed that sufficient
reasons for the order had been given.

SC Appeal 138/2017 - Prasanna Peiris v. Toroid International
(Pvt) Limited.

Held: Where an employee whose employment had been found to have been
unjustly terminated was also found to have subsequently obtained other more
lucrative employment, compensation awarded to him should be computed
only up to the date on which he/she obtained such other employment.

The employee’s employment was terminated for having (allegedly) committed
theft of company petrol. The employee made an application to the Labour
Tribunal for relief in respect of the said termination and the Tribunal, having
held that the termination was unjustified, awarded — in the words of the
Supreme Court - “compensation from the date of termination to the date of
deciding the case as well as other additional payments (total amount to be
paid being Rs. 732,424)". The "other additional payments” referred to were
not specified by the Court.

The company appealed to the High Court, which affirmed the Labour
Tribunal’s order. The company then appealed to the Supreme Court.

While the finding of the Labour Tribunal that the termination was unreasonable
was held by the Supreme Court to be acceptable, on the question of
compensation, it was observed that the employee had lied under oath when
he gave evidence in the Tribunal that he had been unemployed from the

date of termination; that he had later admitted that he had lied when he gave
that evidence; and that, in fact, he had obtained other employment after
termination by the employer company (the Appellant) at a higher salary than
the salary that he drew from the Appellant.

Continued on Next Page
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In the result, having found that the employee had been without employment
for only 10 months, the Supreme Court ordered that the compensation
awarded by the Tribunal be varied (reduced) to Rs. 262,580 (26, 258 x 10).

It may be noted that the fact that the employee had, admittedly, lied under
oath in claiming relief did not result in his being denied any relief at all.

SC Appeal 79/2012 — Superintendent, Uduweriya Estate and
Two Others [Appellants] v. Lanka Wathu Sevaka Sangamaya (on
behalf of K. Jayaratne) [Respondent]

Held:

1. The issuing of a formal charge sheet or the holding of a formal domestic
inquiry is not mandatory and the failure to do so does not render a
termination unjustified.

2. The fact that the employee was acquitted of the charge in the Magistrate’s
Court does not bar the charge being held to be proved in a Labour
Tribunal.

The services of the abovenamed employee (“the employee”) were terminated,
after a domestic inquiry, on his being found guilty of stealing tea and the
Trade Union made an application to the Labour Tribunal, on his behalf, in
respect of the said termination.

The Labour Tribunal held that the termination was justified in the face of the
evidence adduced in the case and dismissed the application.

The Trade Union thereafter appealed to the Provincial High Court which set
aside the order of the Tribunal and awarded 3 years' salary as compensation.

The reasons adduced by the High Court for its judgment were that -

1. The employer failed to conduct a formal domestic inquiry on a formally
prepared charge.

2. The charges against the employee had not been read over and explained
to him

3. The said domestic inquiry had not been held following the rules of natural
justice.

4. The fact that the employee had been acquitted in the trial in the
Magistrate's Court on the basis that the charges against him had not been
proved beyond reasonable doubt was an important factor which should
have been considered in favour of the employee.

5. The High Court could not accept the evidence of the witnesses called on
behalf of the employer to establish the charge against the employee.

In appeal to the Supreme Court, the Court having considered the evidence
that had been adduced in the case in some detail, found that there was cogent
evidence against the employee adduced in the Labour Tribunal, which served
to successfully discharge the burden on the employer (i.e. to prove the charge
on a balance of probability).

The Supreme Court held that, accordingly, the finding of the High Court that
the evidence adduced on behalf of the employer could not be accepted was
without substance. In this connection, the Supreme Court also cited with
approval the observations made by it in a previous judgment (Caledonian Tea
and Rubber Estates v. Hillman — 79(1) NLR Part | 421 at 425) to the effect (inter
alia) that the assessment of evidence was within the province of the Tribunal
and that a Court hearing an appeal from a Labour Tribunal could only set aside
a finding of fact by the Tribunal where there was no legal evidence to support
the finding or where it was not rationally possible and/or perverse.

As regards the matter of the absence of a formal charge sheet and/or a formal
domestic inquiry, the Court asserted that there was no mandatory requirement

Continued on Next Page



2020

SRI LANKA

Important:
action likely
required

Good to know:
follow
developments

Note changes:
no action
required

Looking
Forward

4

LOOKING BACK

4

SRI LANKA

18
FEB

2020

SRI LANKA

4
MAY

2020

for either; and as regards the finding of the High Court that the domestic
inquiry had been not been held following rules of natural justice, the Supreme
Court observed that the High Court had failed to point out any circumstance
or instance where such rules had not been followed and that, therefore, that
assertion by the High Court was also without merit.

As regards the acquittal of the employee in the Magistrate’s Court, the
Supreme Court pointed out that the High Court had failed to appreciate
the difference between the standard of proof in a criminal case — which was
beyond reasonable doubt and the standard of proof required in a Labour
Tribunal — which was proof on a balance of probability.

In the result, the Supreme Court set aside the judgment of the High Court and
restored the order of the Labour Tribunal.

Tripartite Agreement.

Agreement was reached on 4" May 2020 between the Employers’ Federation

of Ceylon, some Labour Unions and the Government Task Force set up to look
into the effects of the pandemic on employment related matters. The features
of the Agreement are as follows below.

1. The scheme will be applied to pro-rate wages in respect of employees
who cannot be deployed at work simultaneously with others due to health
restrictions — e.g. where Government guidelines dictate that only a given
percentage (or number) of employees could be employed on a particular
day.

2. It will apply to monthly paid employees in all sectors, and was initially to
be limited in its application for the months of May and June 2020 but we
have recently received information that the period will be extended till 30th
September 2020.

3. While being applicable to all sectors without exception, any employer
who cannot afford to pay employees based on this scheme could make
representations to the Commissioner General of Labour.

4. Only employees who reported for duty or those who could not do so due
to restrictions imposed by employers due to health reasons are eligible to
be considered under this scheme.

Nonetheless, employees unable to report for work to due to restrictions
imposed by the authorities, could also be considered under this scheme
and payments made on the basis that they have been ‘benched’.

Employees who absent themselves from work despite being rostered and

fail to provide acceptable reasons for their absence should be placed on no
pay (in lieu of days of such absence).

Others who may provide satisfactory explanations, should be placed on
leave, as appropriate.

5. According to the agreement reached, employers will apportion and pay
wages for days worked based on the basic salary, and for the days not
worked (days on the bench without any work) wages will be apportioned
and paid either at the rate of 50% of the basic wage or Rs 14,500/-,
whichever is higher. [It may be noted in this connection that the daily rate
would be determined by dividing the monthly rate by either 30 or 26 —
depending on whether the employee is covered by the “Shop and Office
Act” or a Wages Board decision for a particular trade which stipulates that
the daily rate would be determined by dividing the monthly rate by 26].
The following is a clarification of the application of the scheme, together

with an example.

Step 1. - To ascertain the daily rate at which employees who performed
work should be paid the following method of calculation should be applied.

Continued on Next Page
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a. Divide the Monthly basic salary by 30 / 26 days.

b. Thereafter, to arrive at the salary to be paid for the days worked,
multiply the daily rate by the number of days worked.

Step 2. - To ascertain the daily rate at which employees who were
“benched” have to be remunerated —

a. divide Half the Basic Salary OR Rs 14,500/-, whichever is higher, by 30 /
26 days.

b. Thereafter, to arrive at the salary to be paid for the days not worked,
multiply the daily rate by the number of days not worked.
Step 3.

To ascertain the Monthly salary to be paid to an employee, add the figures
finally arrived at.

Example: Assuming an employee whose daily rate is the monthly rate divided
by 30, is offered 15 days of work and is “benched” for 15 days.

Basic Salary - Rupees 30000 20000
Step 1 | Daily Rate 30,000/30 | 1000 | 20000/30 | 666
Salary for the days worked 15000 9990
Step 2 | Daily Rate 15,000/30 | 500 14500/30 | 483
Salary for the days not 7500 7250
worked
Step 3 | Total Salary for the month 22500 17240

Though this agreement does not have the force of law it is not unlikely that
officers of the Labour Department in seeking to conciliate industrial disputes
relating to the matter - and/or arbitrators/industrial courts in settling them

- would be mindful of the agreement and may well use its substance as a
guideline in determining what is just and equitable.

SC Appeal 25/2017 - D.L. Hema Malini de Silva of Uva v. K.
Sivasamy
Held: The Labour Tribunal was correct in not acting on facts in respect of the

workman'’s prior misconduct that have not been proved at the inquiry before
the Labour Tribunal. It was also correct in jtself putting questions to the

applicant/employee to ascertain his wages (which was relevant to determine
the quantum of relief) and in awarding a sum of RS. 390,000/= being five
years' salary as compensation in lieu of reinstatement at an average daily wage
of Rs. 250/=. The relief granted was not excessive in the circumstances of this
case.

A workman had been employed at the estate of an employer from the year
1977, and his employment was terminated by the employer in December
2004, on the basis that the workman had set fire to the storeroom and had
stolen some property belonging to the employer. The workman was 45 years
of age and had 27 years of service at the time of termination.

Subsequent to the employer’s complaint, the workman was charged for
causing mischief by fire with intent to cause destruction of the storeroom, theft
of property in possession of the employer and dishonestly receiving stolen
property.

The workman filed an application in the Labour Tribunal stating that the said
termination was unlawful and unjustified and sought reinstatement with back
wages. The application was suspended by the Labour Tribunal until the final
determination of the case against the workman in the Magistrate’s Court.

After the conclusion of the trial at the Magistrate's Court, the workman was
acquitted of all the charges.

Continued on Next Page
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The Labour Tribunal proceeded with the inquiry and by its order held that the
employer did not prove the allegations against the workman on the balance of
probabilities and as such the termination was unjust and unlawful.

The employer appealed to the High Court of Uva against the order of the
Labour Tribunal and the High Court of Uva affirmed the Order of the Labour
Tribunal. The employer then sought special leave to appeal from the Supreme
Court, against the judgment of the High Court of Uva, and leave was granted
on the question of law whether the Honourable Judge of the High Court failed
to consider that the Labour Tribunal awarded compensation contrary to the
evidence led before the Labour Tribunal.

The Supreme Court considered the following:

e the implications of having pending criminal proceedings before a court of
law in securing alternative employment;

¢ the age of the workman at the time of the termination of employment, the
impact it has on securing alternative employment;

¢ the type of employment that the workman was engaged in, the number of
years of service provided to the employer; and

e the age of the workman at the time the inquiry before the Labour Tribunal
concluded.

The Supreme Court was of the view that awarding five years’ salary as
compensation in lieu of reinstatement at an average daily wage of Rs. 250/=
was not excessive. The question of law was answered in the negative, and the
appeal against the judgment of High Court of Uva was dismissed with costs.

More...

SC Appeal 52/2014 - Sascon Knitting Company (Pvt) Ltd v.
Commissioner General of Labour and 51 others

Held: In the absence of an express term, a transfer of an employee from one
entity to another without the employee’s consent is neither legal nor valid and
it cannot and should not be permitted or made. The transfer of employees
from one company to another without the consent of the employees amounts
to an implied termination of its employment with the original company. If
such implied termination is permitted, it would amount to termination of
employment without any terminal benefits being paid to the employees. The
specific terms of employment agreed to by the employees cannot and should
not be varied unilaterally by the employer.

The 3rd to 53rd Respondents (‘'employees’) were employed by the Appellant
(‘employer’) for a number of years. In 2006, the employer informed the said
employees that they will be transferred to a factory at different premises and
to report for work at that premises. The employees refused to accept the
transfer/attachment and wrote to the employer that, to their knowledge, the
employer did not have a factory at the premises intended for transfer and they
were not willing to accept employment at another company.

Upon receipt of the said letters, the employer informed the employees that
according to the terms in the letters of appointment, the employees could

be transferred to an associate company, and thus the purported transfer

is legal and valid. The employees abstained from reporting for work at the

new premises and through their trade union made representations to the
Commissioner General of Labour (‘the Commissioner General’) that the
employer had terminated their services and requested that they be re-instated.

Upon receipt of the complaints and by virtue of the Termination of
Employment of Workmen (Special Provisions) Act no. 45 of 1971 (‘the Act’)
as amended, the Commissioner General held an inquiry. Subsequent to the
inquiry, the Commissioner General made an Order that the employer had
violated the provisions of the Act and terminated the employment of the
employees and directed that compensation be paid to the said employees.

Continued on Next Page
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Aggrieved by the said Order of the Commissioner General, the employer
came before the Court of Appeal by way of a writ application. The Court of
Appeal upheld the decision of the Commissioner General and dismissed the
application with costs.

The employer then sought special leave to appeal from the Judgment of the
Court of Appeal and leave was granted on the following questions of law —

*  Whether the letters of appointment of the employees set out that they are
liable to be transferred from one associate company to another?

*  Whether the Court of Appeal has given appropriate consideration to the
said term in the letter of appointment when deciding on whether there
was a lawful re-location of the employees?

The Supreme Court, in answering the questions of law, held that the
Commissioner General, can assume and has jurisdiction to look into the matter
and has correctly come to a finding that the purported transfer as evidenced
at the inquiry was not a transfer per se but would amount to termination of

the service of the employees. It was further held that the employer’s act was a
violation of the provisions of the Act and terminal benefits were granted to the
employees in accordance with the Act.

The transfer of employees from one company to another without the consent
of the employees amounts to an implied termination of its employment

with the original company. If such implied termination is permitted, it would
amount to termination of employment without any terminal benefits being
paid to the employees and this would offend and go against the Act itself.

Similarly, basic concepts of labour law, namely the implied right of an
employer to transfer a workman from one establishment to another, and the
inalienable right of an employee to choose his employer, together with the
contractual provisions of the employment contract cannot be ignored but
should be examined, considered, analyzed, properly balanced and weighed,
from the perspective of the employer as well as from the employee, in arriving
at a correct determination.

The questions of law were answered in favour of the employees, and the
appeal against the judgment of the Court of Appeal was dismissed with costs.

More...

SC Appeal 228/2017 - Rodrigo v. Central Engineering
Consultancy Bureau

On 2nd October, the Supreme Court delivered a judgment in the above
case interpreting Section 31B(5) of the Industrial Disputes Act which states as
follows —

“Where an application under subsection (1) is entertained by a Labour Tribunal
and proceedings thereon are taken and concluded, the workman to whom the
application relates shall not be entitled to any other legal remedy in respect of
the matter to which that application relates, and where he has first resorted to
any other legal remedy, he shall not thereafter be entitled to the remedy under
subsection (1) (a)” (which provides for an employee whose services have been
terminated by his employer to apply for relief from a Labour Tribunal ).

The employee concerned (the applicant) had made an application to the
Supreme Court alleging that by terminating his services the employer —a
business undertaking owned by the Government and thus an ‘organ of

the State’ — had violated his fundamental rights. He subsequently filed

an application for relief to the Labour Tribunal as well In its answer to the
application to the Labour Tribunal filed by the employee, the employer raised
a preliminary objection based on section 31B(5) on the ground that the
applicant having “first resorted to another legal remedy” was not entitled to
seek any relief from the Labour Tribunal. The objection was upheld by both the

Continued on Next Page
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Labour Tribunal and the High Court, following which the applicant appealed to
the Supreme Court, which held as follows -

a. It was clear that the first limb of the section which restricted an applicant’s
right to seek a remedy from any other forum “in respect of the matter to
which that application relates” applied only where proceedings thereon
had been taken and concluded and the matter finally determined by the
Tribunal.

b. There was no logical reason to think that the Legislature intended to apply
one standard in the first limb of the section to limit the curtailment of an
employee’s right to maintain an action/application in another forum only
to instances where he has previously had an application to the Tribunal
finally determined; and to apply another and much harsher standard in the
second limb of the section and deny an employee the right to maintain an
application to the Labour Tribunal merely because he has commenced
proceedings in another forum but has not yet received a determination
from it.

c. Further, the criteria upon which the second limb of section 31B(5) could be
applied were the following -

i. the action/application by the workman in the court or other forum must
cover the same or similar ground as the application to the Labour
Tribunal and have the same or similar scope;

ii. the action/application by the workman in the court or other forum
should seek the same or similar substantive reliefs as the application to
the Labour Tribunal;

iii. both the action/application by the workman in the other forum and the
workman'’s application to the Labour Tribunal should be decided upon
the core issue of whether the termination of the workman'’s’ services by
the employer was done for good cause, according to the principles
which are to be applied by the court or other forum; and

iv. there should not be a significant disparity between the procedure
followed by the court or other forum and the procedure followed by a
Labour Tribunal.

The Court expressed the view that the second limb of section 31B (5) can be
applied only if all these four criteria or, at least, a “sufficient number of them”,
(unspecified), are met, so as to satisfy the Labour Tribunal that there is no
material disparity or divergence between the previous action/application made
by the workman to a court or other forum and the subsequent application
made by the same workman to the Labour Tribunal.

As regards the particular case at hand, it was held that section 31B(5) did

not apply and in this connection it was observed that while the employee’s
‘fundamental rights application’ and his application to the Labour Tribunal
sought similar substantive reliefs, the application to the Supreme Court and
the application to the Labour Tribunal did not cover the same ground and

did not have the same or similar scope in that one was a matter of public

law where the focus was on whether the fundamental rights guaranteed by

the Constitution had been violated by the State and the other of private

law, in that the application was founded and confined within the employer —
employee relationship. So also, the fundamental rights application would be
decided by examining whether the employee had been subjected to unequal
treatment or been denied the equal protection of the law or been made the
victim of unreasonable or arbitrary or mala fide action by the employer and the
termination of employment was only a part of the issue before the Court to be
looked at in the context of the aforesaid matters. In the Labour Tribunal, on the
other hand, the issue would be decided solely on the core issue of whether
the termination of employment was just and equitable. Further, there was a
significant disparity between the procedure followed by the Supreme Court on
the one hand, and the Labour Tribunal on the other. In the case of

Continued on Next Page



the former, the employee would first have to be granted leave to proceed

and would only thereafter proceed to full hearing - if at all; and, moreover the
decision at both stages would be made on the basis of affidavits, documents
2020 and submissions. On the contrary, except where it dismissed an application on
a preliminary issue of law, a Labour Tribunal had no authority to refuse to hear
and determine an application and was obliged to do so.

In conclusion, the Supreme Court stated that in the case under consideration,
the proper course for the Labour Tribunal to have taken was to suspend its
proceedings pending the conclusion of the proceedings in the Supreme Court,
resume hearing thereafter and, when making a final determination, have
srRILANKA regard to the outcome of the fundamental rights application — as provided in
2 section 31(3) of the Industrial Disputes Act, which provides that:

OCT "Where an application under subsection (1) relates -
a. to any matter which, in the opinion of the tribunal, is similar to or identical

2020
. with a matter constituting or included in an industrial dispute to which the
N employer to whom that application relates is a party and into which an
. inquiry under this Act is held, or
b. to any matter the facts affecting which are, in the opinion of the tribunal,
- facts affecting any proceedings under any other law, the tribunal shall
- make order suspending its proceedings upon that application until the
- . . . . . .
conclusion of the said inquiry or the said proceedings under any other law,
a and upon such conclusion the tribunal shall resume the proceedings upon
a that application and shall in making an order upon that application, have
a regard to the award or decision in the said inquiry or the said proceedings
under any other law.]
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The Ministry of Labor’s explanations regarding the rules in the
Labor Standards Act and Occupational Safety and Health Act in
response to workers working extended hours and on holidays as
a result of revitalization and reconstruction efforts in industries
impacted by COVID-19

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-3-Zi-1090050303
Issue date: March 20, 2020

According to the Ministry of Labor's announcement on March 20, the
COVID-19 pandemic is considered a “force majeure” situation, thus the Labor
Standards Act special rules on extended work hours and work on holidays
during “force majeure situations” apply, and the daily or monthly regular
work hour and overtime restrictions (<12 hours total/day, <46 hours overtime/
month) do not apply.
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The Ministry of Labor’s Interpretation regarding the exclusions
in calculating the average wages under Article 2, Paragraph 4 of
the Labor Standards Act

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-2-Zi-1090130209
Issue date: March 30, 2020

Effective January 15, 2020, the following days and wages are not to be
included in the determination of “average wages” per Article 2, Paragraph 4
of the Labor Standards Act: 1) Quarantine leave requested by the worker per
Article 3 of the Special Regulations on the Prevention of Serious Infectious
Pneumonia and the Provision of Relief Stimulus and 2) Quarantine care leave
requested by the worker pursuant to the response measures from the Central
Epidemic Command Center.

The Ministry of Labor revises the “Model Work Rules”

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-1-Zi-1090130431
Issue date: May 1, 2020

1. Pursuant to the amendments to Articles 53, 54 and 55 of the Labor
Standards Act, the May 2020 version of the Model Work Rules changes
“loss of mental faculties or physically disabled” wordings to “physical
or mental handicapped”. The affected provisions include Article 35
(compulsory retirement), Article 36 (pension payment and standards) and
Article 44 (occupational hazard compensation).

2. A new Article 11-1 is inserted regarding the circumstances for termination
of the employment agreement by the worker without prior notice; a
footnote explanation added to Article 34 on voluntary retirement to clarify
that an employer must obtain approval from the local competent authority
if it provides an early retirement plan that is more favourable than the Labor
Standards Act and is now requesting pension payment from the worker’s
pension reserve fund.

3. The work rules review notes now also specify that demerits to workers
should not include termination or reduction of wages, nor shall there be
penalizing or compensatory fines.

Amendment to Article 80-1 of the Labor Standards Act

Issued by: The President’s Office
Ref. No.: Hua-Zhong-1-Yi-Zi-10900063561
Issue date: June 10, 2020

As the Labor Standards Act only specified the public disclosure of the name
of the employer entity and its responsible person who were sanctioned by the
competent authority for violation of labor laws, the information disclosures by
central and local competent authorities have not been consistent in practice,
and as a result has not been helpful for the public to keep watch on the
offending employer, this amendment further includes the “date of sanctions,
the provision of law violated and the fine imposed” as information that should
be publicly disclosed so that workers may timely receive information regarding
labor conditions, while also protecting the public’s right to know.

The Ministry of Labor’s order to amend the “Key Points in Labor-
Management Negotiations for Reduction of Work Hours Due to
Impact from the Economy”, effective immediately

Issued by: The Ministry of Labor

Ref. No.: Lao-Dong-Tiao-3-Zi-1090130635
Issue date: July 1, 2020

Continued on Next Page
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In amending the key points in labor-management negotiations for reduced
hours due to the economy, the Ministry of Labor is requiring businesses

to report any reductions in shifts or any changes in the implementation or
timeframe of such reductions to the local labor administrative authority as well
as the corresponding Workforce Development Agency under the Ministry of
Labor.

The Ministry of Labor’s order to amend the hourly minimum
wage and the monthly minimum wage, effective January 1,
2021.

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-2-Zi-1090077231
Issue date: September 7, 2020

The minimum wage is now amended to be:

i. NT$160 per hour; and

ii. NT$24,000 per month.

The Ministry of Labor’s order to include individuals engaged in
the construction and maintenance of land or offshore wind farms
as workers defined under Article 84-1 of the Labor Standards
Act, effective immediately.

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-3-Zi-1090130808B
Issue date: September 10, 2020

The Ministry of Labor hereby includes individuals engaged in the construction
and maintenance of land or offshore wind farms as workers defined under
Article 84-1 of the Labor Standards Act.

The Ministry of Labor’s interpretation of Article 16, Paragraphs
1 and 3 of the Labor Standards Act on rules relating to the
calculation of the notice period and wage payment standards
during the notice period, effective immediately.

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Guan-2-Zi-1090128292A
Issue date: October 29, 2020

Interpretation regarding Article 16, Paragraphs 1 and 3 of the Labor Standards
Act on the notice period:

1. The notice period shall start counting from the day after the employer noti-
fies the employee until the last day the employee provides labor services.

2. Wages paid during the notice period shall be based on “the number of
notice days multiplied by the daily wages of the employee”. The daily
wages shall be based on the wages for regular hours worked on the
day before the termination of the employment agreement. If wages are
calculated monthly, then it shall be the wages for regular hours worked in
the month before the termination of the employment agreement divided
by 30. If the above amount is lower than the average wage, the average
wage shall be used.

The Ministry of Labor’s interpretation that for wages paid in
consideration of untaken annual leave of an employee who is on
reduced work hours and a corresponding reduction of wages
due to overall economic environment — such wages shall be
based on the wages paid for regular hours of work in the most
recent full month prior to the implementation of the reduced
work hours.

Continued on Next Page
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COVID-19: Thailand Eases Provident Fund Requirements and
Prohibits Strikes and Lockouts

In the latest of a suite of measures designed to help employers and employees
weather the COVID-19 crisis, the Thai government has published legislation
allowing the temporary cessation of provident fund contributions for employers
and employees in crisis and preventing the use of strikes or lockouts in
employment disputes while the government’s emergency decree is in force.

Provident Fund Measures

On May 5, 2020, the Announcement on Designation of Types of Business,
Duration, and Conditions for Employees or Employers to Cease or Postpone
the Submission of Savings or Contributions to the Provident Fund in Areas
Affected by Economic Crisis, Disaster, or Other Severe Events Affecting
Economic Conditions was published by the Ministry of Finance in the
Government Gazette.

This announcement exempts both employers and employees from their duties
to submit contributions to the provident fund between May 5 and December
31, 2020, subject to certain criteria and their agreement to make use of the
exemption under the announcement. The provident fund membership status
of employers and employees who avail themselves of these measures will not
be affected.

In order to make use of the exemption under the announcement, employers

will have to certify that they meet the following conditions:

* The business is facing an operational crisis because of the COVID-19
pandemic; and,

® The business is facing a financial crisis.

The exemption also requires a resolution of approval from either:

* Avresolution by a general meeting of the provident fund members, held
in accordance with the fund’s regulations, resolved in accordance with the
regulations for counting votes in general meetings or by at least half of the
meeting attendees if the fund regulations are silent on vote counting; or,

e A unanimous vote from all members of the fund committee if the meeting
cannot be held for any reason.

* In addition, if the provident fund is a pooled fund consisting of more than
one employer, resolutions must be obtained from meetings of the members
of each employer, or from the fund committee of each employer.

The employer or the fund committee must notify the registrar that they have

resolved to make use of the exemption, attaching the following documents:

e A certification, signed by the employer’s directors, certifying that the
business is facing operational difficulties because of the COVID-19
pandemic, and is thus facing a financial crisis; and,

* The meeting report for the resolution with details of the acknowledgement
of the employer’s situation and details of the resolution to use the exemption
(showing the decision on whether to cease or postpone contributions, and
the decision on the duration of the cessation or postponement).

The employees and employer can resume their contributions to the provident
fund before the end of the agreed period by jointly agreeing and notifying
the registrar. In addition, during the temporary cessation or postponement of
contributions by employers, employees can still submit their contributions to
the provident funds. The employer has full discretion over whether to submit
employer contributions in that circumstance.

Strikes and Lockouts

In addition, on May 8, 2020, the Announcement on Determination of Unsettled
Disputes to be Resolved by Labor Relations Committee and Forbidding Lock

Continued on Next Page



Outs or Strikes during the Announcement of Emergency Situation under the
Law Regarding Public Administration in Emergency Situations, issued by the
Labor Ministry, was published in the Government Gazette.

This announcement prohibits employees and employers from using strike

or lockout measures under the Labor Relations Act B.E. 2518 (1975)

during the emergency situation period announced under the Emergency
Decree, currently set to expire on May 31, 2020 (subject to extension). The
announcement also states that any strike or lockout that commenced before
May 8, 2020, must end, and that all employees must return to work or
employers must reinstate the employees. Any unsettled disputes under the
Labor Relations Act that occurred during the emergency situation period must
now be considered and resolved by the Labor Relations Committee.
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Increasing family circumstance deductions of personal income
tax.

On 2 June 2020, the Standing Committee of the National Assembly issued
Resolution 954/2020/UBTVQH14 on increasing family circumstance deductions
for personal income tax ("PIT"). The key content of Resolution 954 is as
follows:

® The family circumstance deductions for a taxpayer is increased from
VND9 million to VND11 million per month (approximately from US$388 to
US$475); and

* The family circumstance deductions for each dependent shall be increased
from VND3,6 million to VND4,4 million per month (approximately from
US$155 to US$189).

The family circumstance deduction means the amount deductible from taxable
income prior to assessing tax payable on income from business activities

or income from salary or wages of a resident individual taxpayer. A resident
individual means any person satisfying one of the following conditions: (i)
being present in Vietnam for a period of one hundred and eighty-three (183)
days calculated within one (1) calendar year or within twelve (12) consecutive
months from the date of entry into Vietnam; or (i) having a regular residential
location in Vietnam being a residential location for which permanent residence
has been registered or a property rented pursuant to a lease for residential
purposes.

Dependents include children, spouses, parents, other individuals who must
meet certain conditions. Each dependent can only be assessed for one
taxpayer.

Resolution 954 will take effective from 1 July 2020 and applies for the whole
calendar year of 2020. The PIT amount temporarily paid for earlier months of
2020 shall be finalized at year-end 2020.

Retirement Age

Vietnam Government issued the Decree 135/2020/ND-CP on 18 November
2020 regulating the retirement age with effect from 1 January 2021 in
accordance with the Labour Code 2019 ("Decree 135").

Under the Labour Code, as from 2021, the minimum retirement age of
employees in normal working conditions will be sixty (60) years plus three (3)
months for male employees and fifty five (55) years plus four (4) months for
female employees ("Minimum Retirement Age"). In addition, the Labour
Code provides that if an employee's working ability has declined, he/she
may retire before reaching the Minimum Retirement Age ("Early Retirement
Age"), but not later than five (5) years compared to the Minimum Retirement
Age.

According to Decree 135, the roadmap for Minimum Retirement Age and Early
Retirement Age are set out as below:

Table 1: Minimum Retirement Age

Male employee Female employee
Year of retirement | Retirement age | Year of retirement | Retirement age

60 years 55 years

2021 2021
0 3 months 0 4 months
60 years 55 years
2022 6 months 2022 8 months
2023 80 years 2023 56 years

9 months

56 years

2024 61 2024
years 4 months

Continued on Next Page



Male employee Female employee
Year of retirement | Retirement age | Year of retirement | Retirement age
61 years 56 years
2025 2025
2020 3 months 8 months
61 years
202 202 7
026 6 months 026 57 years
61 years 57 years
2027 9 months 2027 4 months
a From year 62 vears 2028 57 years
a 2028 onwards 4 8 months
-~ 2029 58 years
58 years
- 2030
. 4 months
a 58 years
2031
8 months
. 2032 59 years
a 59 years
2033
4 months
4 59
o 2034 N
< months
oM From year
60
6] 2035 onwards e
Z
v VIENAV Table 2: Early Retirement Age
O 18 Male employee Female employee
o NoVv i
= : owest . Lowest
Year of retirement : Year of retirement ,
" 2020 retirement age retirement age
. 55 years 50 years
A~ 2021 3 months 2021 4 months
55 years 50 years
a 2022 2022
VIETNAM 0 6 months 0 8 months
" 55 years
2023 9 months 2023 51 years
- 51 years
a 2024 56 2024
years 4 months
- 56 years 51 years
2025 3 months 2025 8 months
2026 > years 2026 52 years
6 months
56 years 52 years
2027 9 months 2027 4 months
Good to know: From 52 years
7 202
il 2028 onwards >7 years 028 8 months
developments
2029 53 years
Note changes: 2030 53 years
no action 4 months
required
In case an employee continues to work after reaching the Minimum Retirement
Age, then the time of retirement is the time of termination of his or her
employment contract.
Employment Outsourcing Services
Looking VIETNAM  On 14 December 2020, the Viethamese Government issued Decree 145/2020/
T 14 ND-CP regulating details and implementing a number of articles of the Labour
DEC Code on labour conditions and relationship ("Decree 145"). The Decree 145
has replaced Decree 29/2019/ND-CP on labour outsourcing services ("Decree
2020

29").
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Companies providing employment outsourcing services must obtain an
employment outsourcing service license in order to provide employment
outsourcing services. The employment outsourcing service license is
conditional upon the company meeting the following requirements:

* Having a legal representative being an enterprise manager in accordance
with the Law on Enterprises, not having any criminal convictions and
having worked for the employment outsourcing company for at least a full
thirty six months.

¢ having deposited VND2 billion (about US$85,406).

Decree 145 provides a list of 20 jobs that are allowed to be outsourced by

an employment outsourcing company as follows: translator/interpreter/
shorthand taker, secretary/admin assistant, receptionist, tour guide, sales
assistant, project assistant, manufacturing programmer, manufacturer/
installer of television broadcasting/telecommunication equipment, operator/
checker/repairer of construction machinery/manufacturing electricity

system, cleaner of building/factory, document editor, bodyguard/security
staff, telemarketer, processor of financial/tax matters, automobile repairer/
checker, industrial technical drawer/scanner/interior designer, driver, manager/
operator/maintenance staff/servant on vessel, manager/ supervisor/operator/
technicians, maintenance worker/servant on offshore oil and gas platform,
pilots/service staff on aircraft/aircraft maintenance engineer/flight controller/
flight dispatchers.

The list above remains the same as the list as previously prescribed in Decree
29.

Decreed 145 will effect from 1 February 2021.
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