DOJ Test Drives New Vertical Merger Guidelines in
Closure of LSEG/Refinitiv Deal

In an early use of its newly issued Vertical Merger Guidelines (the “Guidelines”),” the Antitrust Division of the
US Department of Justice (“DOJ") announced on July 31, 2020, the closure of its investigation into the London
Stock Exchange Group's (“LSEG") proposed acquisition of Refinitiv.? The DOJ cited the Guidelines as a factor in
its assessment, explaining that any vertical component of the deal likely would not lead to a reduction in
competition.?

Lack of Unilateral Effects Supports Conclusion That LSEG/Refinitiv Deal Would
Not Impact Competition

The DOJ's vertical analysis focused on whether the LSEG/Refinitiv deal could lead to unilateral effects, which is
one of two theories of harm discussed in the Guidelines.* Essentially, the DOJ questioned whether the
combined LSEG/Refinitiv entity could harm its competitors by refusing to supply a product or service or
otherwise be able to increase its competitors’ costs.> The DOJ looked at whether LSEG/Refinitiv had the ability
and incentive to alter licensing terms for proprietary data feeds used by their competitors to provide
competing products.® The DOJ determined, however, that the competitors of LSEG/Refinitiv likely would be
able to maintain their pre-merger bargaining leverage because (1) these same competitors typically sold
products/services back to LSEG/Refinitiv; and (2) LSEG/Refinitiv products were not as competitive in the US as
similar products sold by their rivals. 7 This bargaining leverage decreased the ability of LSEG/Refinitiv to
benefit from any potential post-transaction price increases. Without this benefit, the DOJ concluded that the
LSEG/Refinitiv deal likely would not have an anticompetitive impact.®

Guidelines Solidify Agencies' Current Approach Towards Vertical Transactions

The Guidelines formalize the recent enforcement approach of the Federal Trade Commission (“FTC") and the
DOJ (together with the FTC, the "Agencies”) towards vertical mergers, which has been decidedly more
aggressive. In the last several years, vertical transactions (or vertical components of transactions) have been
challenged by both Agencies, including: AT&T/Time Warner (DOJ); CVS/Aetna (DOJ); Staples/Essendant (FTC);
Fresenius/NxStage (FTC); and UnitedHealth Group/Davita (FTC). The Guidelines reflect the Agencies’' concerns
raised in these matters, namely that vertical mergers can harm competition by: (1) enabling the combined
entity to increase the costs of its competitors; (2) providing the combined entity with competitively sensitive
information that may be used inappropriately; and (3) encouraging collusive activity that harms consumers.
And while traditionally, vertical mergers generally were viewed as being unlikely to raise antitrust concerns,®
the Guidelines make clear: “vertical mergers are not invariably innocuous.""°



“Vertical” Does Not Mean What You Think It Means

Starting with the premise that “vertical” really means “non-horizontal,”"" the Guidelines apply to more
transactions than just the typical manufacturer-buys-supplier deals. The Guidelines apply to “diagonal”
mergers, which involve companies at different stages of the supply chain, and to vertical elements in mergers
of complements.’ The Guidelines also make clear that they apply to vertical aspects of otherwise horizontal
mergers. The LSEG/Refinitiv deal had horizontal components, which did not result in harm because the parties’
products did not actually compete against each other in the US and, in any event, any post-transaction
changes to market share concentration were small.”

Guidelines v. HMGs—Similarities and Distinctions

The Guidelines borrow heavily from the tried-and-true analytical framework of the 2010 Horizontal Merger
Guidelines ("HMGs"), with several notable differences.' First, the Guidelines introduce the concept of Related
Products, which are products supplied or controlled by the merged entity and that are vertically related to, or
are complementary to, the relevant product.’ Additionally, while the Agencies will consider market shares in
vertical mergers, they will not rely on the market share screening analysis of the HMGs as evidence of
anticompetitive harm (i.e., the Agencies will not conduct an HHI analysis) ."® Noticeably absent from the final
Guidelines is the Market Share Safe Harbor that appeared in the draft version, which would have precluded
review of any deals where the combined market share was less than 20 percent.

Guidelines Recognize Pro-Competitive Benefits of Vertical Mergers, but Will the
Agencies?

The Guidelines recognize that vertical mergers can lead to pro-competitive benefits for consumers. Notably, the
Agencies acknowledge the “elimination of double marginalization” or "EDM,” which occurs when the merged entity
lowers downstream prices it charges to consumers because it has captured any margin at the upstream level."”
Other pro-competitive effects include the combination of complementary assets and cognizable, merger-specific
efficiencies.”® But pro-competitive benefits or efficiencies often are discounted by the Agencies as “vague,
suggestive, or presumed,” and they rarely are strong enough to overcome a determination that the merger may be
anticompetitive.' Thus, the utility of any pro-competitive defenses likely will be marginal, just as in traditional
horizontal mergers.2°

Guidelines Generate Dissents

The Guidelines’ publication generated contention from the start. FTC Commissioners Slaughter and Chopra
have made no secret of their beliefs that the antitrust laws have been woefully under-enforced for many years.
So, perhaps it should not have surprised people that each found the new Guidelines insufficiently suspect of
vertical mergers. They issued separate dissents in response to the publication of the draft Guidelines,?' and, on
February 4—just three weeks into the 30-day notice and comment period—the Agencies announced a two-
week extension and that each would hold workshops to discuss comments from the public.?? And while the
revisions to the Guidelines purportedly address concerns that were raised, the pair remained firm in their
opposition to the Guidelines.??

Commissioner Slaughter questioned whether the substantial revision of the Guidelines warranted a second
notice and comment period. She also found the Guidelines to be too lenient and “unbalanced” in their
treatment of potential harm.?* Finally, she raised concerns regarding failures to discuss buy-side concerns,
remedies or the potential for regulatory evasion.?

Commissioner Chopra discussed that the Guidelines do not address the impact of vertical transactions on the
digital economy or the “decline of entrepreneurship.”?® Like Commissioner Slaughter, he lamented that the
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Guidelines support the view that vertical mergers are “benign.”?’ Vertical mergers also can lead to “conflicted
gatekeepers” and high barriers to entry for new participants.?® At bottom, Chopra argued that the Guidelines
are based on an “antiquated” view that has “little basis in modern market realities."?°

The question remains as to the impact of these dissents going forward. It is unlikely that the Agencies will
revisit the Guidelines in the near future; after all the last iteration was in 1984. But with an election in a little
over three months and widespread criticism in Congress of (supposedly) lax antitrust enforcement,® it would
not be unreasonable to suspect that vertical merger enforcement could be tougher in a Biden administration
with Democrats running both the DOJ and FTC.

Guidelines or Bust?

The Agencies’ Horizontal Merger Guidelines are a tool routinely relied on and invoked by practitioners,
enforcement officials and courts. The Vertical Merger Guidelines never achieved the same level of prominence.
Will the major, joint agency effort that went into revising the Guidelines elevate their importance in the
antitrust world? Perhaps. While the LSEG/Refinitiv statement is a good start towards general acceptance,
because of the dissents issued by FTC Commissioners, it is questionable the extent to which the Guidelines will
become the same analytical staple as the HMGs. Acceptance by federal courts also will be key to the
Guidelines’ future. Absent Agency cohesion and regular treatment and consideration by the courts, the
Guidelines may get relegated to being an analytical afterthought to the HMGs.

For more information about the topics raised in this Legal Update, please contact the following lawyer.
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