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Introduction

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown produces the Asia Employment Law: Quarterly
Review, an e-publication covering 15 jurisdictions in Asia.

In this twenty-eighth edition, we flag and comment on employment law developments during
the second quarter of 2020 and highlight some of the major legislative, consultative, policy and
case law changes to look out for in 2020.

This publication is a result of ongoing cross-border collaboration between 15 law firms across
Asia with whose lawyers Mayer Brown has had the pleasure of working with closely for many
years. For a list of contributing lawyers and law firms, please see the contacts page.

We hope you find this edition useful.

With best regards,
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Duncan Abate

Partner

+852 2843 2203
duncan.abate@mayerbrown.com

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrown.com

Do

Jennifer Tam

Partner

+852 2843 2230
jennifer.tam@mayerbrown.com




INDEX

Looking
Back

Continued on Next Page



https://www.ag.gov.au/Consultations/Pages/industrial-relations-consultation.aspx

INDEX

2020
AUSTRALIA

Click here
to view
2019 edition

Good to know:
follow
developments

Note changes:
no action
required

Looking

Back

Looking
Forward

>

»

> »

>

LOOKING BACK

>

>

>

>

»

AUSTRALIA

1
MAR

2020

AUSTRALIA

5
MAR

2020

Changes to Queensland and Victoria’s Industrial Manslaughter laws

Four Australian States and Territories have now adopted legislation
specifically dealing with the offence of ‘industrial’ or ‘workplace’
manslaughter. The first was the ACT in 2004, followed by Queensland (2017),
and most recently the Northern Territory and Victoria (2019). In addition,

the Queensland legislation has recently been extended to the mining and
resources sector. Legislation to create such an offence is also currently before
the Western Australian parliament, but has not yet become law.

Queensland: Extension of offence to the Queensland Resources Sector

On 4 February 2020 a Bill was introduced to the Queensland Parliament,
which if passed, would extend the current industrial manslaughter offence
to the resources sector. The Bill was introduced in response to six deaths in
Queensland’s resource sector over the previous 12 months.

Specifically, the Mineral and Energy Resources and Other Legislation
Amendment Bill 2020 aims to extend industrial manslaughter offences to
mining and quarry legislation (Coal Mining Safety and Health Act 1999 (Qld),
the Mining and Quarrying Safety and Health Act 1999 (Qld), the Explosives
Act 1999 (Qld) and the Petroleum and Gas (Production and Safety) Act 2004
(Qld)).

If passed, the Bill will provide for fines of up to $13m and imprisonment of up
to 20 years for senior officers of Queensland mining or quarry companies, if
workers die through their employer’s criminal negligence. The new offence

will be an indictable offence with usual criminal procedural requirements.
Prosecutorial decisions will be made by the Work Health and Safety prosecutor
and are not subject to time limitation periods. Penalties range up to $13 million.

Victoria: proposal to increase the maximum criminal punishment

Victoria's industrial manslaughter offences are set to commence on 1 July 2020,
following the passing of the Workplace Safety Legislation Amendment (Workplace
Manslaughter and Other Matters) Act 2019 (Vic) in December 2019. On 5

March 2020, Victoria's Labor government introduced the Crimes Amendment
(Manslaughter and Related Offences) Bill 2020 to increase the maximum term of
imprisonment from 20 to 25 years. The Bill has passed the Legislative Assembly
and has moved for a second reading in the Legislative Council.

Mineral and Energy Resources and Other Legislation Amendment Bill 2020
Explanatory Notes — Mineral and Energy Resources and Other Legislation Amendment
Bill 2020

Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters)

Act 2019 (Vic)
Crimes Amendment (Manslaughter and Related Offences) Bill 2020


https://www.fwc.gov.au/documents/decisionssigned/html/2019fwcfb4368.htm
https://corrs.com.au/insights/annualised-salaries-what-are-the-options#_ftn1
https://www.legislation.qld.gov.au/view/whole/pdf/bill.first/bill-2019-043
https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2020/5620T157.pdf
https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2020/5620T157.pdf
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/344a28e2-1e24-3dee-a499-e769470f801a_591113bi1.pdf
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Changes to Queensland and Victoria’s Industrial Manslaughter
laws passed; first conviction of industrial manslaughter in
Australia

Victoria's ‘workplace’ or ‘industrial’ manslaughter legislation is set to come
into effect on 1 July 2020 after passing into legislation at the end of 2019.
Victoria is the fourth state to legislate a specific criminal offence of industrial
manslaughter following the Australian Capital Territory in 2004, Queensland in
2017 and the Northern Territory in 2019.

In addition, the Queensland legislation has recently been extended to the
mining and resources sector which was previously carved out.

Legislation to create such an offence is also currently before the Western
Australian parliament, but has not yet become law.

Queensland: Extension of offence to the Queensland Resources Sector

On 20 May 2020 the Queensland Parliament extended the current industrial
manslaughter offence to the resources sector. This was done in response to six
deaths in Queensland’s resource sector over the previous 12 months.

The Mineral and Energy Resources and Other Legislation Amendment Act
2020 extends industrial manslaughter offences to mining and quarry legislation
(Coal Mining Safety and Health Act 1999 (Qld), the Mining and Quarrying
Safety and Health Act 1999 (Qld), the Explosives Act 1999 (Qld) and the
Petroleum and Gas (Production and Safety) Act 2004 (Qld)).

The amendments provide for fines of up to $13 million and imprisonment of
up to 20 years for senior officers of Queensland mining or quarry companies,

if workers die through their employer’s criminal negligence. The new offence
will be an indictable offence with usual criminal procedural requirements.
Prosecutorial decisions will be made by the Work Health and Safety prosecutor
and are not subject to time limitation periods. The commencement date for
these offences is yet to be confirmed.

Queensland: First conviction of industrial manslaughter recorded in Australia
The extension of the offence preceded the first conviction under Queensland’s
industrial manslaughter laws on 11 June 2020.

In R v Brisbane Auto Recycling Pty Ltd & Ors [2020] QDC 113 the District
Court of Queensland convicted and fined Brisbane Auto Recycling Pty Ltd
(Company) $3 million after it pleaded guilty to causing the death of the
worker, and being “negligent about causing the death,” contrary to section
34C (“Industrial manslaughter-person conducting business or undertaking”)
of the Queensland Work Health and Safety (WHS) Act. An employee of the
Company was crushed and killed by a forklift on the Company’s premises. The
two directors of the Company admitted that they knew of the risk to the safety
of their workers, but consciously disregarded that risk and that there were no
safety systems in place at the Company.

The directors pleaded guilty to charges of reckless conduct (Category 1
offences) and were sentenced to 10 months in prison which is to be served
wholly suspended due to mitigating factors including their age and lack of
prior criminal history.

Victoria: Increase to the maximum criminal punishment

Victoria's industrial manslaughter offences are set to commence on 1 July
2020, following the passing of the Workplace Safety Legislation Amendment
(Workplace Manslaughter and Other Matters) Act 2019 (Vic) in December
2019. On 4 June 2020, the Victorian Parliament passed the Crimes
Amendment (Manslaughter and Related Offences) Act 2020 which increases
the maximum term of imprisonment from 20 to 25 years.

R v Brisbane Auto Recycling Pty Ltd & Ors [2020] QDC 113

Mineral and Energy Resources and Other Legislation Amendment Act 2020

Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters)
Act 2019 (Vic)

Crimes Amendment (Manslaughter and Related Offences) Bill 2020


https://archive.sclqld.org.au/qjudgment/2020/QDC20-113.pdf
https://www.dnrme.qld.gov.au/mining-resources/initiatives/merola
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://www.legislation.vic.gov.au/bills/crimes-amendment-manslaughter-and-related-offences-bill-2020
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https://www.premier.vic.gov.au/new-laws-to-crack-down-on-wage-theft/
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/fair-work-information-statement
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Underpaymentofwages
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The first reporting period for the Modern Slavery Act finishes at the end of
June 2020, with lodgement due in December. As employers approach the
close of the first reporting period, the time is ripe to ensure all steps are in
place to comply with their new obligations. Those required to report should
ensure they are:

* mapping supply chains and operations;

¢ identifying and assessing areas exposed to risk of modern slavery;

* ensuring policies and procedures are in place to address and manage
those risks; and

* engaging with suppliers.

For those entities who may be daunted by the new obligations, first steps
might include identifying someone to be responsible for leading the process,
establishing a cross functional team and committing to a program of work. It
will be important for reporting entities to engage in the process meaningfully.
All are expected to find risks of modern slavery in their supply chain, and these
risks cannot always be eliminated in the short term. After the first reporting
period, entities should stay abreast of developments, including best practice
recommendations and common strategies to eradicate modern slavery in the
years to come.

Commonwealth Modern Slavery Act — Guidance for reporting entities’ guide
Modern Slavery Act 2018 (Cth)

Federal Government introduces JobKeeper wage subsidy
program

On 8 April 2020, the Australian Government called an emergency sitting

of Parliament to enact laws to create the Government's ‘JobKeeper’ wage
subsidy program (the Program). The Program is a temporary six month wage
subsidy in response to COVID-19, and was described by Prime Minister Scott
Morrison as “the biggest economic lifeline in Australia’s history”.

The Program subsidises ‘Qualifying Employers’ who continue to pay the wages
of ‘Eligible Employees’ during the JobKeeper Period. After paying wages,
Qualifying Employers will be reimbursed by the Australian Tax Office at a flat
rate of $1,500 (before tax) for each Eligible Employee per JobKeeper fortnight.
The payment is available from 30 March 2020 to 27 September 2020.

The laws provide Eligible Employers who access the Program with broad
powers to stand down employees, reduce hours, change usual working

days and location or request an employee to take annual leave during the
JobKeeper period. These powers are subject to specific criteria being met, in
particular, that the request or direction is given because of changes to business
attributable to either the COVID-19 pandemic or government initiatives to
slow the transmission of COVID-19.

In order to be eligible for the Program, a Qualifying Employer must have been
carrying on a business in Australia at 1 March 2020 and meet the ‘decline

in turnover test’ (at any time during the JobKeeper period). This test asks
employers to project a requisite fall in turnover of either 50%, 30% or 15%
depending on the entity’s turnover and/or whether they are a registered
charity with the Australian Charities and Not-for-Profit Commission.

Eligible Employees include full-time, part-time and long-term casuals (those
engaged on a regular and systemic basis for longer than 12 months) providing
they were employed by a Qualifying Employer at 1 March 2020. However,
there are visa and residency requirements, as well as provisions to stop
employees obtaining the JobKeeper payment from two employers or whilst
accessing particular Government welfare schemes.

The Program is currently under review, with the Government expected to make
a formal announcement about its continued operation on 23 July 2020.

Coronavirus Economic Response Package Omnibus (Measures No. 2) Act 2020 (Cth)
Coronavirus Economic Response Package (Payments and Benefits) Act 2020 (Cth)
Coronavirus Economic Response Package (Payments and Benefits) Rules 2020 (Cth)
Corrs insight: implementing the JobKeeper Program


C:\Users\102253\ND Office Echo\AU-HJ2VCYHP\Senate Inquiry: Unlawful underpayment of employees’ remuneration
https://www.legislation.gov.au/Details/C2018A00153/36bf7558-b51e-4f6c-8534-2837163ca660
https://www.legislation.gov.au/Details/C2020A00038
https://www.legislation.gov.au/Details/C2020A00037
https://www.legislation.gov.au/Details/F2020L00419
https://corrs.com.au/insights/covid-19-implementing-the-jobkeeper-program
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G°°‘:ot"‘;\';"°w: Full Federal Court hands down Rossato decision, providing a

developments ‘casual’ with leave entitlements
On 20 May 2020, the Full Court of the Federal Court handed down its decision
in WorkPac Pty Ltd v Rossato [2020] FCAFC 84. The case was a test case
run by the labour hire company WorkPac which attempted to have the Court
declare that:

Looking * aformer employee, Mr Rossato, who had been engaged under a series
Back of six ‘casual’ employment contracts over six years, was in fact a casual
employee; and

Looking by paying a ‘casual loading’ of 25% to Mr Roassato throughout his

Forward employment, it was able to set-off any annual leave, personal leave and
compassionate leave entitlements he may have been entitled to had he
been classified as a permanent employee.

Continued on Next Page



https://minister.homeaffairs.gov.au/jasonwood/Pages/government-extends-reporting-deadlines.aspx
https://minister.homeaffairs.gov.au/jasonwood/Pages/government-extends-reporting-deadlines.aspx
https://www.homeaffairs.gov.au/about-us/our-portfolios/criminal-justice/people-smuggling-human-trafficking/modern-slavery-act-coronavirus
https://corrs.com.au/insights/covid-19-modern-slavery-reporting-deadline-changes
C:\Users\102253\ND Office Echo\AU-HJ2VCYHP\Senate Inquiry: Unlawful underpayment of employees’ remuneration
https://www.legislation.gov.au/Details/C2018A00153/36bf7558-b51e-4f6c-8534-2837163ca660
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2546/Final Report No.56 - Modern Slavery Act 2018 and associated matters - 25 March 2020.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2546/Final Report No.56 - Modern Slavery Act 2018 and associated matters - 25 March 2020.pdf
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The Court refused to make the declarations, and determined that Mr Rosatto
had been incorrectly characterised as a casual by WorkPac. Further the Court
held that WorkPac could not offset any leave entitlements owing to Mr Rossato
by taking into account the casual loading the company had paid to Mr Rossato
during his employment.

The facts of Rossato

Mr Rossato had been engaged under a series of six employment contracts, all
of which characterised his employment at two Queensland mines as ‘casual’.
Mr Rossato was also paid a 25% casual loading rate which was expressed to
be in lieu of his entitlements in relation to annual leave, personal leave, notice
of termination and redundancy pay. The contracts also included a payment in
recognition of the ‘intermittent nature of casual work’.

After his retirement, Mr Rossato brought a claim against his employer,
WorkPac, seeking annual leave which he had not taken over the period of
his employment with the Company, together with periods of personal and
compassionate leave that had been taken by him over that period. The case
was unusual in that WorkPac undertook to meet Mr Rossato’s costs in the
litigation, in recognition of the fact that WorkPac wished to use the case as
a means of reversing an earlier decision that had gone against it because of
certain concessions made by the Company in the course of the litigation.

The Court held that WorkPac had failed to show that there was no ‘firm
advance commitment’ to continuing employment for Mr Rossato. To

have done so would have required that there be ‘irregularity, uncertainty,
unpredictability, intermittency and discontinuity in the pattern of work’. Here,
Mr Rossato was notified of his rostered shifts far in advance, and was provided
with meals and accommodation by WorkPac's client (the operator of the mines).

WorkPac was not able to offset any leave entitlements owing to Mr Rossato
by taking into account the casual loading the company had paid during his
employment. In essence, this was because there was no ‘mistake’ in the legal
sense of that term, nor evidence of mistake being the cause of the casual
loading payment WorkPac made. Further, the purpose for which the loading
was paid was different in character from the purposes for which WorkPac
sought to apply the funds.

Whilst the decision has resulted in considerable commentary and concern by
employer groups, the members of the Court in Rossato were at pains to point
out, whether an employee is a ‘true casual’, will turn on the fact of each case
and not all fact-situations’ will be as clear-cut as in this case.

Following the Rossato decision, Attorney General Christian Porter states it
may be necessary to “consider legislative options” including extending casual
conversation opportunities and including a definition of casual employee
within the Fair Work Act 2009 (Cth). The issue of casual employment is
currently being considered by one of the Attorney-General's five industrial
relations reform groups, which will be held until September 2020.

Workpac have filed an application to have the matter heard by the High
Court of Australia. The High Court is likely to decide in August or September
whether it will hear the appeal.

WorkPac Pty Ltd v Rossato [2020] FCAFC 84

Corrs insight: No casual affair: double dipping and the Rossato decision
Transcript, ABC Insiders, (5 June 2020)

Attorney-General forms working groups with industry bodies
and unions to tackle Industrial Relations reform

On 26 May 2020, Prime Minister Scott Morrison, in the course of an address to
the National Press Club, announced that Industrial Relations reform was a key

legislative priority for his Government, stating that “the current system is not
fit for purpose.”

Continued on Next Page
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https://www.ag.gov.au/Consultations/Pages/industrial-relations-consultation.aspx
https://www.attorneygeneral.gov.au/media/media-releases/roundtable-kicks-ir-reform-process-3-june-2020
https://www.pm.gov.au/media/address-national-press-club-260520
https://www.attorneygeneral.gov.au/media/transcripts/abc-tv-insiders-31-may-2020
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/fair-work-information-statement
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Underpaymentofwages
https://www.ag.gov.au/Consultations/Pages/industrial-relations-consultation.aspx
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‘Wage theft’ legislation passed in Victoria as Commonwealth
considers drafting its own legislation

On 16 June 2020 the Victorian Parliament passed the Wage Theft Bill 2020
which criminalises the act of ‘dishonestly’ withholding "the whole or part of an
employee entitlement owed by the employer to the employee’ or authorising
or permitting another person to do so. The Wage Theft Act 2020 (Vic) is the
first of its kind to be introduced by any of the Australian jurisdictions.

Although the legislation is now law, it is not due to commence operation until
1 July 2021.

Under the Act, employers who dishonestly withhold wages, superannuation
or other employee entitlements could be fined up to $198,264 for individuals,
$991,320 for companies and be sentenced to up to 10 years' jail. The Act also
creates new record-keeping offences, to target employers who attempt to
conceal wage theft by falsifying or failing to keep records.

The Act establishes Wage Inspectorate of Victoria as a statutory authority with
powers to investigate and prosecute offences under the Act.

Employers who make honest mistakes or who exercise due diligence in paying
wages and other employee entitlements will not be subject to prosecution
under the legislation.

Once it becomes operative, it is highly likely that the legislation will face a
constitutional challenge on the ground that it is inconsistent with valid laws
of the Commonwealth relating to the enforcement of wage entitlements.
Many observers have indicated that they think this challenge is likely to be
successful, but that will not become apparent for some considerable time.

Commonwealth Industrial Relations Minister (and Attorney-General) Christian
Porter, criticised the passage of the legislation in Victoria, stating: "The
Commonwealth's approach will deliver the most vigorous, consistent and
robust set of national laws around wage underpayment we've ever seen...lt is
totally unnecessary for the Andrews Government to rush into this ill-conceived
venture."

Wage Theft Act 2020 (Vic)
Announcement: Wage Theft Legislation Passes Victorian Parliament



https://content.legislation.vic.gov.au/sites/default/files/2020-06/20-021aa authorised.pdf
https://www.premier.vic.gov.au/wage-theft-legislation-passes-victorian-parliament/
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Circular on Ensuring Effective Work on Social Insurance during
the Period for Prevention and Control of the Novel Coronavirus
Pneumonia Outbreak

The Ministry of Human Resources and Social Security issued the Circular on
Ensuring Effective Work on Social Insurance during the Period for Prevention
and Control of the Novel Coronavirus Pneumonia Outbreak (the “Circular”)

on Jan 30, 2020. The Circular calls for efforts to: 1. ensure various social
insurance benefits will be distributed in time and in full; 2. beef up precautions
in service halls; 3. promote "non-face-to-face" services; 4. provide a "green
passage" for medical workers and relevant personnel regarding work-related
injury insurance affairs; and 5. allow enterprises that have joined in the social
insurance scheme to handle relevant business at a later date. Among others,
the Circular states that where employers file applications for handling such
business as registration of employees joining in the social insurance scheme
and payment of social insurance contributions beyond the time limit, due

to impacts of the novel coronavirus epidemic, the social insurance service
agencies shall accept and process their applications in a timely manner. For
individuals in flexible employment,and urban and rural residents, the time
frame to make supplementary lump-sum payment or periodicpayment of social
insurance contributions for 2020, is relaxed. Such individuals or residents will
be allowed to make supplementary payments after the end of the epidemic
situation. If they fail to make the contributions in time, this will be marked in
the system. Making contributions beyond the time limit will have no impact on
the personal rights and interests of individuals joining in the social insurance
scheme, and formalities for supplementary contributions should be completed
within three months following the end of the epidemic.

More...
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http://www.mohrss.gov.cn/gkml/shbx/ylbx/202002/t20200221_360349.html

INDEX

Looking
Back



http://www.nhsa.gov.cn/art/2020/2/21/art_37_2651.html
http://www.mohrss.gov.cn/gkml/zcfg/gfxwj/202003/t20200310_362037.html

2020

CHINA

Click here
to view
2019 edition

Looking

Back

CONTRIBUTED BY: MARCHIRMBHAT
Looklng JINGTIAN & GONGCHENG
Forward

Mayer Brown: We are not admitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm
with home jurisdiction outside the PRC, is not permitted to render formal legal opinion on matters of PRC law. The views set out in this document are based on our
knowledge and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As

- such, this report does not constitute (and should not be construed as constituting) an opinion or advice on the laws and regulations of the PRC.
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2. Formulation of a data retention policy — Data Protection Principle 2 of
the PDPO requires data users to take all practicable steps to ensure that
personal data is not kept longer than is necessary for the fulfillment of the
purpose (including any directly related purpose) for which the data is to be
used. It does not specify any retention periods for personal data. From a
practical standpoint, it is not appropriate to mandate a uniform retention
period under the PDPO for all types of data held by different data users,
but the government is contemplating whether to require data users to
formulate a clear data retention policy setting out the maximum retention
periods for different categories of personal data collected.

3. Enhanced sanctioning powers and penalties — At present, the PCPD can
only issue an enforcement notice directing data users to take remedial
steps if they are found to have contravened the PDPO. A data user who
fails to comply with the enforcement notice commits an offence and may
be liable to a maximum fine of HK$50,000 and imprisonment for 2 years
(and a daily fine of HK$1,000 if the offence continues). The proposal is to
confer powers on the PCPD to impose direct administrative fines (which
are linked to the annual turnover of the data user) for contraventions of the
PDPO if a certain threshold is met.

4. Direct regulation of data processors — The PDPO does not directly
regulate data processors, but data users are obliged to use contractual
means to ensure that their data processors adopt measures to protect
personal data against leakage. The government is considering imposing
certain legal obligations on data processors. For example, they may be
required to be directly accountable for personal data retention and security
and notify the PCPD upon being aware of any data breach.

5. Expansion of the definition of "personal data" — The government proposes
to broaden the current definition of personal data (i.e. data relating to an
"identified" person) to include data relating to an "identifiable" person with
the view to strengthening the protection for personal data.

6. Regulation of doxxing — The PCPD has handled over 4700 doxxing-
related complaints since mid-2019 and the government is considering
introducing various measures to curb doxxing behaviour, such as
introducing amendments to the PDPO that specifically address doxxing and
empowering the PCPD to request the removal of doxxing contents online
and to carry out criminal investigation and prosecution.

The government will conduct a more thorough study together with the PCPD
on the proposals on the reform of the PDPO. Employers are encouraged to
closely monitor the developments from the review of the PDPO going forward.

More...

An employee cannot sue based on an illegal contract

In Dumayag, Analyn Pedro v Leung Mei Ling and Another [2020] HKCFI 276,

the High Court dismissed the Claimant's application for permission to appeal
against the Labour Tribunal's decision to dismiss her claim based on an illegal
contract of employment.

Facts:

The Claimant, a domestic helper, commenced proceedings against a Madam
Leung ("Leung") and the personal representative of the estate of a Madam
Chow ("Chow") for constructive dismissal and claimed for her statutory and
contractual entitlements.

The Claimant was a domestic helper in Leung's home from 23 March 2003
to 2 December 2015. The employer of the first 4 contracts was stated to be
Chow, who passed away on 2 December 2009 and Leung was the employer
in the fifth contract. The first 4 contracts were approved by the Immigration
Department until 2 December 2009 but the fifth contract was not. The

Continued on Next Page
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Wages Subsidy for Employers in Hong Kong

The Hong Kong Government introduced an HK$80 billion Employment
Support Scheme ("ESS") to help employers retain employees and avoid
redundancies. Each eligible employer may receive from the Government a
maximum amount of subsidy of HK$9,000 per month per eligible employee
during the subsidy period from June to November 2020.

There are certain undertakings and obligations that employers must provide
and comply with. The first tranche of the subsidy related to the period June,
July and August 2020 and required the employers (a) to ensure that the
number of employees on payroll (i.e. with pay) during the months of June to
August 2020 cannot be less than the number of employees (paid or unpaid) in
March 2020 (the first undertaking); and (b) to use the subsidy to pay wages of
the employees (the second undertaking). Failing which, they are required to
return a portion of the subsidy to the Government, details are as follows:

(a) Consequences of breaching the first undertaking: If the headcount of
employees with pay in any particular month during the subsidy period is
less than the headcount in March 2020, the employer will need to repay an
amount calculated by the following formula

(the full ESS in that month x the proportionate shortfall in headcount) x a
"specified percentage”

Continued on Next Page
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Incentives offered by government for employers and employees

The Government has announced certain incentives in light of the COVID-19
outbreak. These include:

2020

* On 16 March 2020, the Employees' State Insurance Corporation extended
the date for payment of employee's state insurance contributions for the
month of February and March to 15 April 2020 and 15 May 2020, instead
of 15 March 2020 and 15 April 2020 respectively. Further, on 13 April 2020,
the date for payment of employee's state insurance contributions for the
month of February was further extended to 15 May 2020.

INDIA ® On 20 March 2020, the Ministry of Labour and Employment issued a
letter to all the regional heads stating that the last date for filing of uni-
fied annual returns for the year 2019 is extended up to 30 April 2020.
Generally, the requirement is to file the unified annual returns on the
Shram Suvidha Portal between 1 January to 1 February.

* On 26 March 2020, the Union Finance & Corporate Affairs Minister
announced INR 1.70 lakh crore as relief package under "Pradhan Mantri
Garib Kalyan Yojana"("PMGKY"). Pursuant to this announcement, the
Employees' Provident Fund Organization amended Paragraph 68L of the
Employees’ Provident Fund Scheme, 1952 ("EPF Scheme") to include
pandemic / epidemic as a ground for withdrawal of EPF accumulations.
As per the amendment, if a member of the EPF Scheme who is employed
in an establishment/factory located in an epidemic/pandemic-affected
area makes an application for withdrawal of EPF, the authorities can permit
DA a non-refundable advance to be given to such member. Such advance
16, should not exceed the member’s ‘basic wages’ and ‘dearness allowance’
20, 27 of 3 months or 75% of the amount standing to member’s credit in the EPF,
MAR whichever is less.

and * As part of the PMGKY, for small establishments having up to 100 workers,
the government has proposed to pay both, the employer and employee’s
15' 16 share of PF contributions (12% each) into the PF accounts of wage-earners
APR in the organised sector (who earn below INR 15,000 per month). Such
2020 contributions are proposed to be made by the government for the next 3
months i.e. April, May and June.

* On 15 April 2020, the Employees’ Provident Fund Organisation issued an
order allowing a grace period of 30 days (i.e. from 16 April 2020 to 15 May
2020) for filing of Electronic Challan cum Return to the employers of those
establishments which have disbursed the wages for March 2020 to their

employees.
Important: * On 16 April 2020, the Karnataka State Government, issued an order,
action likely

. Karnataka Tax on Professions, Trades, Callings and Employments (Removal
required

of Difficulties) Order, 2020 ("Karnataka Order"). By virtue of the Karnataka
Good to know: Order, the due date for professional tax contributions for March 2020 payable
follow by 20 April 2020, got extended to 20 May 2020. Further, the payment of tax
developments for enrolled persons is required to be paid annually by 30 April, however, the
Karnataka Order extended this to 30 May 2020 for FY 2020-2021.

Note changes: ® The Ministry of Labour and Employment has extended the validity of

no action
required licenses, whose renewal is due in the months of March, April, and May

2020, granted under Contract Labour (Regulation and Abolition) Act, 1970
and the Inter State Migrant Workmen (Regulation of Employment and
Condition of Service) Act, 1979, till 31 May 2020.

More...

More...
More...
More...
More...
More...
More...

More...
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Exemption from certain provision of Factories Act, 1948 in
Guijarat

By way of a notification dated 17 April 2020, the Gujarat State Government
has exempted factories from the applicability of Section 51, Section 54,
Section 55, and Section 56 of the Factories Act, 1948 relating to weekly hours,
daily hours, interval of rest, and spread over, respectively, for a period of 3
months from 20 April 2020 till 19 July 2020.

These relaxations are, however, subject to a few conditions which includes
that:

* no adult worker shall be allowed or required to work in a factory for more
than 12 hours in any day and 72 hours in any week;

* the periods of work of adult workers in a factory each day shall be so fixed
that no period shall exceed 6 hours and that no worker shall work for more
than 6 hours before he has had an interval for rest of at least half an hour;

* no female workers shall be allowed or required to work in a factory
between 7:00 PM to 5:00 AM;

* wages shall be in a proportion of the existing wages.

More...
Exemption from certain provision of Factories Act, 1948 in
Punjab

By way of a notification dated 20 April 2020, the Punjab State Government
relaxed the applicability of Section 54 and Section 56 of the Factories Act,
1948, relating to daily hours and spread over, respectively, to allow optimum
utilisation of the workforce in order to tackle shortage of labour caused due

to lockdown. These relaxations include, change in the maximum permitted
working hours in a day from 9 hours to 12 hours; and change in total spread-
over limit for a day from 10.5 hours a day to 13 hours. These relaxations will be
effective for a period of 3 months from the date of this notification (i.e. 20 April
2020). The notification also clarified that for the additional hours, workers shall
be paid twice the rate of ordinary wages.

More...

Align Components Private Limited v. Union of India (Writ
petition 10569 of 2020)

The Bombay High Court has upheld the principle of ‘no-pay for no-work’

in a case challenging the 29 March 2020 MHA notification (which required
employers to pay full salaries during the period of the COVID-19 lockdown).
Accordingly, companies can apply this principle to the extent employees
refuse to report to work (in areas where the lockdown has been lifted) -
however, the nuances to each case would need to be assessed before
withholding salaries.

More...
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Instructions for commencement of domestic air travel, safety
measures to be followed by passengers, and specific operating
guidelines for airlines.

The Indian government has permitted domestic airline operations with effect
from 25 May 2020. Further to this, the Ministry of Civil Aviation (MoCA) has
issued instructions for commencement of airline operations, and measures to
be followed by air passengers. The MoCA instructions inter alia provide that —

a self-declaration or the Aarogya Setu app status would be obtained from
passengers to confirm that the passenger is free of COVID-19 symptoms.
passengers will be required to wear face masks.

no physical check-in at the airport counters will be done and only
passengers with confirmed web-check in shall be allowed to enter the
airport, etc.

passengers should report to the airport at least two hours before the
departure.

In Annexure I, the MoCA has prescribed detailed guidelines to be
followed by air passengers - this covers obligations on individuals

Continued on Next Page
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commencing from the point of origin to the airport, before entering the
terminal building, security checks, boarding, while traveling in the aircraft,
post-arrival activities (such as, baggage collection and exit from the
airport).

More...

Guidelines for domestic travel (air/train/inter-state bus travel)

Pursuant to the resumption of domestic air travel and road transport, the
MoHFW has released guidelines to be followed by persons undertaking
travel within the country. The measures under these guidelines inter-alia
include that - all passengers should download the Aarogya Setu app on their
mobile devices; during boarding and travel, all passengers should use face
covers/mask and follow hand hygiene, respiratory hygiene and maintain
environmental hygiene, etc.

Further, asymptomatic passengers will be permitted to go with the advice that
they shall self-monitor their health for 14 days. But those found symptomatic
will be isolated and taken to the nearest health facility, for further assessment.

More...
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Amendment to the Civil Code of Japan

The revisions of the Civil Code came into effect on April 1, 2020. The
amendments include a number of changes to the contract law in Japan. For
example, the rules of statute of limitations, defect liability, offset and service
contracts were amended.

In relation to HR related matters, as a result of the revisions of the Civil Code
and the Labour Standards Act, the statute of limitations for unpaid overtime
allowances has changed from two years to three years. In the future, it will be
changed to five years. In addition, the personal reference form (mimoto hosho
sho) must be revised to satisfy the new requirements under the Civil Code.

Preventive measures for workplace bullying

In Japan, workplace bullying is a social problem. The Japanese government
revised the Labor Measures Comprehensive Promotion Act in order to obligate
employers to take measures to prevent workplace bullying. The amendments
will apply to large sized enterprises from June 1, 2020, and will apply to small-
medium sized enterprises (“SMEs") from April 1, 2022. However, SMEs must
make efforts to prevent workplace bullying even before April 1, 2022.

More...
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Workers’ Minimum Standards of Housing And Amenities Act 446
(Amendment) 2019

This Act serves as an amendment to the old Workers’ Minimum Standards of

Housing and Amenities Act 1990. In 2019, the legislative had passed the Act

and was scheduled to take effect on 1 June 2020. However, a grace period of
3 months has now been extended to the employers, and the effective date is
scheduled on 1 September 2020.

The amendments cover a minimum standard for space requirement for
workers’ accommodations, basic facilities for the housing and workers, and
safety and hygiene elements to foreign workers in all sectors.

More...
More...
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Screen Industry Workers Bill

This Bill was introduced in February 2020 and had its first reading on 5 March
2020. The Bill proposes to provide a framework for workers in this industry.
Historically workers in the industry were considered contractors in order to be
more appealing to international organisations producing films in New Zealand,
as contractors had less rights than employees. The Employment Relations
(Film Production Work) Amendment Act 2010 excluded film production
workers from the definition of an employee regardless of the content of their
contract unless the contract explicitly defines the worker as an employee. The
Bill provides protections for screen production workers who are not covered by
employment agreements stating that they are employees, including:

* A requirement for parties to act in good faith and a prohibition on exerting
undue influence on a worker with regard to collective bargaining or worker
organisations;

* Arequirement for engagers to provide workers with individual contracts
with certain mandatory terms including:

» compliance with the Health and Safety at Work Act 2015 and the
Human Rights Act 1993;

» a complaints process for bullying, harassment or discrimination in the
workplace;

» the period of notice to terminate the contract and any compensation
payable to the worker if the engager terminates the contract;

® The ability for worker organisations and engager organisations to be
formed and collective bargaining to be carried out in good faith, together
with mandatory collective contract terms;

* Dispute resolution provisions.

This Bill is at the Select Committee stage, accepting submissions until 3 April
2020.

Find a copy of the Bill here and the status of the Bill here.
Epidemic Preparedness (Employment Relations Act 2000 —
Collective Bargaining) Immediate Modification Order 2020

The Employment Relations Act 2020 was amended for the duration of the
Epidemic Notice to extend timeframes for collective bargaining, and to
allow alternative ratification processes if the existing ratification process was
impracticable during COVID-19.

More...

Innovative Landscapes (2015) Ltd v Popkin [2020] NZEmpC 40

Ms. Popkin was terminated on the grounds of redundancy. On a claim

for unjustifiable dismissal, she received an award of compensation in the

Employment Relations Authority of $15,000. Innovative Landscapes claimed in

the Employment Court that:

a. The remedies were excessive;

b. The termination was justified because of the company’s financial position;
and

c. The financial circumstances of the company should be considered when
ordering compensation for hurt and humiliation.

While Chief Judge Inglis agreed that there were genuine reasons for the
redundancy, the process was flawed in such a way that it resulted in an
unjustifiable dismissal, not an unjustifiable disadvantage. As section 103A(5)
provides that a Court must not determine a dismissal to be unjustified solely
because of minor defects in the process, it must follow that where defects that
are not minor and in fact caused unfair treatment of the employee, there can
be a finding of unjustifiable dismissal based on procedural defects.

Continued on Next Page
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The Court found that the financial circumstances of the employer should not
be taken into account when awarding compensation for hurt and humiliation.
As there is a mechanism in the Employment Relations Act 2000 for instalment
payments where the employer is in a financial position that requires it, it must
have been the intention of Parliament that that would be the only option for
employers with financial difficulty.

More...

Leota v Parcel Express Ltd [2020] NZEmpC 61

Mr Leota was a driver for courier company Parcel Express. Leota asked the
Court for a declaration that he was an employee. Parcel Express argued that
he was an independent contractor.

While the agreement that Mr Leota had entered into stated he was an
independent contractor, English is not Mr Leota’s first language, and he did
not have a grasp of the legal differences between being an employee or an
independent contractor. The way in which a working relationship is described
is not determinative. The Court looked at the control held by Parcel Express

Continued on Next Page
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DOLE Department Order (DOLE DO) No. 209, Series of 2020

Guidelines On the Adjustment Measures Program for Affected Workers Due to
the Coronavirus Disease 2019

More...

DOLE Labor Advisory (DOLE LA) No. 14, Series of 2020

Clarification on the Non-Inclusion of the One-Month Enhanced Community
Quarantine Period On the Six-Month Probationary Period

More...

Department of Labor and Employment Labor Advisory (DOLE
LA) No. 16, Series of 2020

Interruption of Period for Filing of Application (New and Renewal) of Alien
Employment Permits (AEPs) and Private Employment Agency (PEA) Licenses

More...



https://www.dole.gov.ph/php_assets/uploads/2020/01/Labor-Advisory-No.-01-series-of-2020001.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/01/LABOR-ADVISORY-NO.-04-20-GUIDELINES-ON-2019-NOVELA-CORONAVIRUS-2019-nCOV-PREVENTION-AND-CONTROL-AT-THE-WORKPLACE.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/Labor-Advisory-No.-09-20-Guidelines-on-the-Implementation-of-Flexible-Work-Arrangements-as-Remedial-Measure-due-to-the-Ongoing-Outbreak-of-Coronavirus-Disease-2019-COVID-19.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/Labor-Advisory-No.-11-20-Supplemental-Guidelines-relative-to-the-remedial-Measures-in-view-of-the-ongoing-outbreak-of-coronavirus-disease-2019-COVID-19.pdf
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https://www.dole.gov.ph/php_assets/uploads/2020/03/labor-advisory-no.-12-1.pdf
https://www.officialgazette.gov.ph/downloads/2020/03mar/20200324-RA-11469-RRD.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/04/Labor-Advisory-No.-14-Series-of-2020.pdf
https://www.dole.gov.ph/news/labor-advisory-no-16-series-of-2020-interruption-of-period-for-filing-of-application-new-and-renewal-of-alien-employment-permits-aeps-and-private-employment-agency-pea-licenses/
https://www.dole.gov.ph/news/labor-advisory-no-17-series-of-2020-guidelines-on-employment-preservation-upon-the-resumption-of-business-operation/
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https://www.dole.gov.ph/news/labor-advisory-no-18-series-of-2020-guidelines-on-the-cost-of-covid-19-prevention-and-control-measures/
https://www.dole.gov.ph/news/labor-advisory-no-21-series-of-2020-guidelines-on-the-verification-of-the-qualifications-of-private-health-workers-and-or-their-beneficiaries-on-the-grant-of-compensation/
https://www.dole.gov.ph/news/labor-advisory-no-17-a-series-of-2020-establishment-report-form/
https://www.dole.gov.ph/php_assets/uploads/2020/06/LA-23-20.pdf
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Amendments to Work Injury Compensation Act Takes Effect

The Work Injury Compensation Bill 2019 was passed on 3 September 2020.
Increases in compensation limits under the Work Injury Compensation Act
2019 took effect on 1 January 2020, as follows:

Before 1 Jan 2020 From 1 Jan 2020
onwards
Compensation limit for ~ Min. $$69,000 Min. S$76,000
death Max. S$204,000 Max. S$225,000
Compensation limit Min. S$88,000 Min. S$97,000
for total permanent Max. S$262,000 Max. S$289,000
incapacity
Compensation limit for ~ Max. $$36,000 or up Max. S$45,000, or up
medical expenses to 1 year from date of  to 1 year from date of
accident, whichever accident, whichever
comes first. comes first.
More...

Rejection of job-seekers or restriction on employees for wearing
articles of religious faith constitutes violation of Tripartite
Guidelines on Progressive and Fair Employment Practices
("“TGFEP")

In response to a Parliamentary Question, the Minister of Manpower clarified
that refusal to interview and/or hire a jobseeker on the basis that he or she
wears articles of religious faith is a violation of the TGFEP. The Minister
clarified that employees should be permitted to wear articles of religious faith
unless the employer has uniform or dress code requirements suited to the
nature of the work. If so, such requirements must be clearly communicated

to employees and jobseekers. It was also clarified that the Tripartite Alliance
for Fair and Progressive Employment Practices received 16 complaints of
discrimination based on articles of religious faith from 2014 to 2018.

More...

First prosecution for false declaration of compliance with Fair
Consideration Framework

On 14 January 2020, MOM charged a local logistics firm, Ti2 Logjistics Pte
Ltd (“Ti2 Logistics”), for falsely declaring that it had fairly considered local
candidates in accordance with the FCF.

Ti2 Logistics’ initial EP application for a foreign candidate was rejected by
the MOM because the firm failed to post the requisite job advertisements
in accordance with the FCF. Following the rejection, Ti2 Logistics posted
the job advertisements. However, although Ti2 Logistics had fulfilled

the advertisement requirements on paper and declared in its second EP
application that it had interviewed two Singapore citizens and assessed
them fairly for the position in question, MOM’s investigations revealed that
the firm did not in fact consider any of the 22 Singaporean candidates who
had expressed interest in the role, as it had already pre-selected the foreign
candidate.

Employers convicted of making false declarations in EP applications face up
to $$20,000 in fine and/or 2 years of imprisonment under the Employment of
Foreign Manpower Act. A fine of $$18,000 was imposed on Ti2 Logistics, and
Ti2 Logistics was banned from hiring foreign employees for two years.

More...
More...


https://www.mom.gov.sg/workplace-safety-and-health/work-injury-compensation/changes-to-wica-in-2020
https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0106-written-answer-by-mrs-josephine-teo-minister-for-manpower-to-pq-on-employment-discrimination
https://www.mom.gov.sg/newsroom/press-releases/2020/0114-logistics-firm-first-to-be-charged-for-false-declaration-on-workplace-discrimination
https://www.mom.gov.sg/newsroom/press-releases/2020/0310-company-fined-$18000-for-making-false-declaration-on-fair-hiring

Enhanced penalties for discriminatory hiring practices

On 14 January 2020, the Minister for Manpower announced that penalties
against employers for workplace discrimination have been enhanced.

2020 This includes penalties for non-compliance with the FCF and the Tripartite
Guidelines on Fair Employment Practices (“TGFEP”). Under the FCF and
TGFEP, employers are to hire based on merits only, and unless otherwise
exempted, are to advertise job vacancies to Singapore citizens and permanent
residents on MyCareersFuture.sg before making Employment Pass (“EP")
applications to hire foreigners. Consequently, the penalties for violation are

enhanced as follows:
SINGAPORE

14
JAN

2020 4

* the minimum debarment period from hiring foreign workers for employers
who breach the TGFEP has doubled from 6 months to 12 months, and the
maximum debarment period has increased to 24 months;

debarment for non-compliance with the TGFEP now applies to both
renewal of work passes and new applications for work passes. Previously,
debarment only largely applied to new applications; and

* MOM will prosecute employers and key personnel who make false declara-
tions of compliance with the FCF.

In addition, the Minister for Manpower expressed that employment agencies

are also expected to abide by the FCF and TGFEP. It was announced that the
SINGAPORE MOM will look into regulating employment agencies to ensure they comply

with fair employment practices.

More...

New Workplace Safety and Health guidelines on crane safety

issued

On 15 January 2020, the issuance of two sets of new Workplace Safety and
Health (“WSH") guidelines on crane safety was announced.

The first set, which relate to the safe use of lorry cranes during lifting
operations, sets out, amongst other things, guidelines on the following:
® Risk assessments measures;

* Development and review of lifting plans based on factors such as the
lifting equipment, process and environment, amongst others;

SINGAPORE ® Roles and responsibilities of the responsible person, the lifting supervisor,
15 the lorry crane operator, the rigger and the signal man;

JAN °* Common hazards;

Important: 2020 °® Conditions for safe set-up of lorry cranes;
aCﬁO”ﬁkcej'Y * Safety considerations in operating lorry cranes such as the rated capacity
require

of the lorry crane, the presence of persons nearby, the health of the crane
operator and security of access to the lorry crane;
Good to know:

follow e Useful devices for ensuring safer listing operations; and

developments ' ]
P * Requirements for maintenance of lorry cranes.

Note changes: The second set, relate to guidelines on heavy lifting operations. Amongst
no action other things, the guidelines set out safety issues in equipment selection,
required . ; ;

operation, inspection and maintenance.
More...
More...

Director charged for collecting kickbacks from foreign
sINGAPORE employees under the Employment of Foreign Manpower Act
21 (u EFMA")
JAN A director of San Tong Engineering Pte Ltd was charged by the Ministry of
g =Eng ] 9 y y

2020  Manpower for various offences under the EFMA. Amongst these,

Continued on Next Page



https://www.mom.gov.sg/newsroom/speeches/2020/0114-speech-by-minister-for-manpower-mrs-josephine-teo-at-the-pcp-for-salesforce-graduation-ceremony
https://www.mom.gov.sg/newsroom/speeches/2020/0115-speech-by-minister-of-state-for-manpower-mr-zaqy-mohamad-at-the-wsh-symposium-on-cranes-2020
https://www.wshc.sg/files/wshc/upload/infostop/attachments/2020/IS202001140000000441/WSHGuidelines_Safe_Use_of_Lorry_Crane.pdf
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https://www.mom.gov.sg/newsroom/press-releases/2020/0121-company-director-charged-for-offences-under-efma-and-ea
https://www.straitstimes.com/singapore/manpower/mom-makes-over-1000-calls-visits-daily-on-leave-of-absence-workers
https://www.mom.gov.sg/about-us/budget-highlights-2020
https://www.mom.gov.sg/newsroom/speeches/2020/speech-by-minister-for-manpower-mrs-josephine-teo-at-mom-committee-of-supply-2020
https://www.mom.gov.sg/-/media/mom/documents/budget2020/factsheet-senior-worker-support-package.pdf?la=en&hash=CD89AED2087E895CB5457202F10F1DEF
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https://www.mom.gov.sg/-/media/mom/documents/press-releases/2020/0311-annex-press-release-tamem-support-for-businesses.pdf
https://www.singaporebudget.gov.sg/docs/default-source/budget_2020/download/pdf/annexa1.pdf
https://www.mom.gov.sg/newsroom/speeches/2020/0303-speech-by-minister-of-state-for-manpower-mr-zaqy-mohamad-at-mom-committee-of-supply-2020
https://www.straitstimes.com/singapore/manpower/mental-health-declaration-for-job-applicants-discriminatory
https://www.tal.sg/tafep/getting-started/fair/tripartite-guidelines
https://www.mom.gov.sg/newsroom/speeches/2020/speech-by-minister-for-manpower-mrs-josephine-teo-at-mom-committee-of-supply-2020
https://www.straitstimes.com/singapore/manpower/logistics-firm-charged-with-false-declaration-on-fair-hiring
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https://www.mom.gov.sg/newsroom/speeches/2020/speech-by-minister-for-manpower-mrs-josephine-teo-at-mom-committee-of-supply-2020
https://www.mom.gov.sg/about-us/budget-highlights-2020
https://www.mom.gov.sg/newsroom/press-releases/2020/0311-tripartite-partners-update-advisory-on-managing-excess-manpower-and-responsible-retrenchment
https://www.mom.gov.sg/-/media/mom/documents/employment-practices/guidelines/tripartite-advisory-on-managing-excess-manpower-and-responsible-retrenchment.pdf?la=en&hash=FED5FC78385A29DE079C113C4DBB0871
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https://www.supremecourt.gov.sg/docs/default-source/module-document/judgement/-2020-sgca-35-pdf.pdf
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https://www.mom.gov.sg/newsroom/press-releases/2020/0401-expansion-of-temporary-scheme-to-help-businesses-manage-manpower-needs
https://www.mom.gov.sg/newsroom/press-replies/2020/0406-support-measures-for-working-parents-affected-by-preschool-closures
https://www.mom.gov.sg/employment-practices/retrenchment/mandatory-notifications-on-cost-saving-measures

* Approach 1: Under this strict approach (also known as the rule in
Brickenden), a fiduciary in breach is not permitted to argue that the
company would have suffered the damage in any event;

2020 * Approach 2: The plaintiff company is required to show that the damage in
question was caused by the fiduciary in breach; and
* Approach 3: This is a hybrid approach where the burden of proof is reverse

SINGAPORE
such that the fiduciary is required to prove that the damage suffered by the
9 plaintiff company would have occurred in any event.
APR

The Court of Appeal rejected Approaches 1 and 2 in favour of Approach 3.

2020 Under Approach 3, the burden of proof on showing there was a breach of

fiduciary duties remains with the plaintiff company but the fiduciary is given the
opportunity to prove that the plaintiff company would have suffered the loss

in any event, even absent the breach, and therefore strikes the appropriate
balance between the parties.

More...

Jobs Bank advertisement not required for hiring a Personalized
Employment Pass (“PEP"”) holder

SINGAPORE |n response to a Parliamentary Question, the Minister of Manpower clarified

4 that the requirement under the Fair Consideration Framework for employers
MAY t© advertise job vacancies on MyCareersFuture.sg and consider the local
SINGAPORE workforce fairly before hiring an Employment Pass (“EP") holder does not
2020

apply to PEP holders. PEP holders are however required to notify MOM when
they find employment.

More...

Tripartite partners to release advisories on ensuring
sustainability of outsourced sectors affected by COVID-19
On 6 May 2020, MOM announced that the tripartite partners will publish

Tripartite Advisories to guide service buyers and providers on measures to
ensure sustainability of outsourced sectors affected by COVID-19. It published

SINGAPORE
its TA on Ensuring Sustainability of the Security Sector together with the
6 press release. The tripartite partners had earlier published its TA on Ensuring
MAY Sustainability of the Cleaning Sector on 17 April 2020.
2020

Amongst others, the TAs call for service providers to comply with employment
regulations to ensure the well-being of their employees, and for fair
remuneration of service workers.

More...
More...
Important: More...
action likely . . .
required MOM issues advisory on retrenchment benefit payable to
retrenched employees as a result of business difficulties due to
Good to know: COVID-19
follow
developments On 20 May 2020, MOM issued an advisory on the payment of retrenchment

benefits to employees who were let go due to COVID-19. The key points

Note changes: stated in the advisory are as follows:

no action
required SINGAFORE Employers should head the Tripartite Advisory on Managing Excess
20 Manpower and Responsible Retrenchment and consider implementing the
MAY cost-saving measures outlined therein before turning to retrenchment as a
2020 last resort.

e Employers in sound financial position should continue to pay retrenchment
benefit according to existing agreements or prevailing norms (currently
between 2 weeks and 1 month salary per year of service).

e Employers whose business are adversely affected should renegotiate with
its employees and/or union for a fair retrenchment benefit linked to the
employee’s years of service.

Continued on Next Page


https://www.supremecourt.gov.sg/docs/default-source/module-document/judgement/-2020-sgca-35-pdf.pdf
https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0504-written-answer-by-mrs-josephine-teo-minister-for-manpower-on-personalised-employment-pass
https://www.mom.gov.sg/newsroom/press-releases/2020/0506-tripartite-partners-to-release-advisories-on-ensuring-sustainability-of-outsourced-sectors
https://www.mom.gov.sg/covid-19/tripartite-advisory-on-ensuring-sustainability-of-the-security-sector
https://www.mom.gov.sg/covid-19/tripartite-advisory-on-ensuring-sustainability-of-the-cleaning-sector
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e Employers in severe financial difficulties despite government support
measures should negotiate with their unions (where applicable) for a
mutually acceptable retrenchment benefit package. Non-unionised
employers could provide a lump sum of one to three months of salary
as retrenchment benefit, instead of linking retrenchment benefits to the
employees’ years of service. The lump sum must take into consideration the
employer’s financial position and JSS pay-outs received.

e Extra consideration and generosity should be afforded to lower wage
employees.

More...

Government provides additional funding support for employers
in view of COVID-19 Pandemic

On 26 May 2020, the Finance Minister delivered his speech on the Fortitude
Budget which features additional funding support for employers affected by
COVID-19. The key initiatives benefiting employers are as follows:

Enhancements to Jobs Support Scheme (“JSS")

Under the JSS, the Government will co-fund between 25% to 75% of the first
$4,600 of gross monthly wages of local employees. The base tier of support
varies with different business sectors. Following the Fortitude Budget, the JSS
has been extended by one month to cover wages paid from October 2019 to
August 2020. Employers allowed to resume business operations following the
easing of Circuit Breaker measures on 2 Jun 2020 will revert to receiving their
base tier of support. Businesses not allowed to resume operations immediately
on 2 Jun 2020 will continue to receive JSS at the enhanced level of 75% of
the first $4,600 of gross monthly wages until August 2020 or until they are
allowed to resume operations, whichever is earlier. The JSS payouts will be
calculated automatically from the employer’s CPF contributions and issued in
four tranches: April, May, July and October 2020.

The Finance Minister also announced that the sector classification for the
different JSS payout tiers have been revised. Amongst others, the qualifying
criteria for 75% wage support has been expanded for businesses in the
aviation and aerospace sector, the tourism, hospitality, conventions and
exhibitions sector, and the built environment sector.

Enhancements to SkillsFuture Mid-Career Support Package (“SMCSP")

The SMCSP provides salary support to businesses which hire local workers who
had undergone eligible reskilling or training programmes. Moving forward,

the SMCSP will cover the hiring of local workers of all ages (previously only
applicable to workers aged 40 and above). Employers hiring an eligible local
worker aged 40 and above can now receive salary support of 40% (up from
20%) for six months, capped at $12,000 (up from $6,000) in total for each
eligible worker. Employers hiring an eligible local worker aged below 40 can
now receive salary support of 20% for six months, capped at $6,000 in total for
each eligible worker. The list of eligible reskilling and training programmes has
also been expanded.

Other cost relief measures — foreign worker levy and rebate extended,
CPF increases deferred

For businesses not allowed to resume operations on 2 Jun 2020, existing
foreign worker levy waiver and rebates will be extended for up to two months.
The rate of levy waiver will be 100% in June 2020 and 50% in July 2020, and

the amount of rebate will be $750 in June 2020 and $375 in July 2020. This
is in addition to the levy waivers for the months of April and May and two
previous rounds of rebates announced on 6 and 23 April 2020.

The planned increase in CPF contribution rates for senior workers (and
accordingly the CPF Transition Offset Scheme) will also be deferred from 1
January 2021 to 1 January 2022.

More...
More...
More...
More...


https://www.mom.gov.sg/covid-19/advisory-on-retrenchment-benefit-to-retrenched-employees
https://www.iras.gov.sg/irashome/Schemes/Businesses/Jobs-Support-Scheme--JSS-/
https://www.mom.gov.sg/newsroom/press-releases/2020/0526-sgunited-jobs-and-skills-package
https://www.singaporebudget.gov.sg/docs/default-source/budget_2020/download/pdf/fortitude_annexb1.pdf
https://www.mom.gov.sg/newsroom/press-releases/2020/0423-further-measures-to-help-companies-during-extended-circuit-breaker

SINGAPORE

Click here
to view
2019 edition

Good to know:
follow
developments

Looking
Back

Looking
Forward

N4
©)
<
m
O
z
N4
O
O
-

MND-MOM to introduce new dormitories with improved living
standards for migrant workers

On 1 June 2020, MOM issued a joint media release with the Ministry of
National Development (“MND") on plans to create additional housing spaces
for migrant workers to reduce density in dormitories. The following spaces will
be created to house about 60,000 workers in the short to medium term:

® Quick Build Dormitories (“QBDs") lasting two to three years;

e Temporary fitting out of currently unused state properties such as former
schools and vacant factories; and
Construction Temporary Quarters built by contactors to house workers at

worksite.

Continued on Next Page


https://covid.gobusiness.gov.sg/safemanagement/sector/
https://www.mom.gov.sg/covid-19/requirements-for-safe-management-measures
https://covid.gobusiness.gov.sg/safemanagement/sector/
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In the long term, it is planned that these short to medium term housing spaces

will be replaced by purpose-built dormitories.

The following improved living standards will be piloted at the new QBDs:

Standards Current Improved
Living space | = 4.5sgqm per resident, = 6sgm per resident, not
including shared facilities including shared facilities
Occupancy | No maximum beds per room. | < 10 beds per room. Use of
per room single deck bed only, with 1m
spacing between beds
Toilets > 1 set of toilet, bathroom, > 1 set of toilet, bathroom
sink and urinal: 15 beds and sink to 5 beds
Sick bay and | = 1 sick bay bed per 1,000 > 15 sick bay beds per 1,000
isolation bed spaces. Additional bed spaces. Additional
facility isolation spaces (to be stood | isolation spaces (to be stood
up if needed) at 19 beds per | up if needed) at 10 beds per
1,000 bed spaces. 1,000 bed spaces
More...

The MOM requires employers to allow relocation and transfer of
foreign workers to receive levy waiver and rebate

As part of the conditions for the waiver of foreign workers levy and rebate

announced by the Government on 26 May 2020, the MOM will require

employers to accept two conditions:

* Employers must allow the MOM to move foreign workers cleared of
COVID-19 to a cleared dormitory; and

Employers must allow the MOM second or transfer workers to another

company in need of workers but whose own worker are in dormitories

which have not been cleared.

Employers are required to make an online declaration by 10 June 2020 that
they accept these conditions.

More...

Employers who disguise retrenchment may risk withdrawal of
government support

Minister of Manpower, Josephine Teo, told Parliament that employee who

disguise retrenchment to sidestep their obligations to give retrenchment
benefit may be penalised. This may include, amongst others, the withdrawal
of work pass privileges and governmental support such as the Jobs Support
Scheme, which co-pays part of the salary of workers. She also stated that the
MOM and Tripartite Alliance for Fair and Progressive Employment Practices
will also identify companies whose planned wage cuts seem excessive and
intervene where necessary.

More...

Employers remain responsible for work injuries suffered by
employee while working from home (“WFH")

In response to a Parliamentary Question, the Minister of State for Manpower

clarified that WFH arrangements do not change an employer’s responsibility
for work injury compensation (“WIC”). The key is in establishing that the injury
arose while the employee is doing work at home and not while performing

non-work activities. WIC insurance purchased by employers will cover WFH

injuries.

More...



https://www.mom.gov.sg/newsroom/press-releases/2020/0601-joint-mnd-mom-media-release-on-new-dormitories-with-improved-standards-for-migrant-workers
https://www.straitstimes.com/singapore/employers-seeking-levy-rebates-must-let-mom-deploy-foreign-workers
https://www.straitstimes.com/politics/parliament-employers-who-lay-off-workers-but-shirk-obligations-to-pay-retrenchment-benefits
https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0604-oral-answer-by-mr-zaqy-mohamad-on-manpower-to-pq-on-work-from-home-injuries
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MOM to start taking enforcement actions against employers
who do not pay salaries electronically

In response to a Parliamentary Question, the Minister of Manpower stated that
MOM will in due course take enforcement action for non-compliance with the
requirement for employers of workers living in dormitories to pay their salaries
electronically. While the vast majority of employers have complied, a small
number of employers had previously declared their inability to make electronic
payments due to reasons such as technical difficulties.

More...



https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0605-written-answer-by-mrs-josephine-teo-minister-for-manpower-to-pq-on-declarations-for-e-salary
https://www.mom.gov.sg/covid-19/advisory-on-salary-and-leave
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MOM states that TAFEP will intervene to assess fairness and
reasonableness of cost-saving measures which appear to be
excessive

On 24 June 2020, MOM, together with the Tripartite Alliance for Fair and
Progressive Employment Practices (“TAFEP”), released key findings on cost-
saving measures notified by employers impacted by COVID-19.

In the press release, MOM stated that TAFEP will intervene to assess if
cost-saving measures were fair and reasonable with reference to relevant
tripartite advisories if the measures notified appear to be excessive. Since
12 March 2020, TAFEP engaged about 700 employers, 300 of which agreed
to review measures such as by providing more wage support or requiring
that employees clear fewer days of annual leave. TAFEP also handled more
than 600 complaints from employees who felt their employers’ cost-saving
measures were unfair or unreasonable. Although MOM had found that
most employers have been fair and reasonable in implementing cost-saving
measures thus far, it states that it will investigate complaints and take actions
against employers who do not treat employees fairly.

More...

MOM revokes 140 work passes for breach of circuit breakers
measures, SHNs or QOs

On 25 June 2020, MOM announced that 140 work passes have been
revoked between 1 May 2020 and 25 June 2020 for breaching circuit breaker
measures, SHNs or Quarantine Orders (“QOs"). 42 work pass holders were
caught outside their residence while on SHN or QO, while the remaining 98
were caught eating, drinking and gathering in groups in dormitories, private
residences or public spaces when social gatherings were prohibited. These
work pass holders have also been permanently banned from working in
Singapore.

MOM states that it will continue to take such enforcement measures and
reminds employers of their joint responsibility to ensure that workers abide by
safe distancing measures and SHN or QO requirements where applicable.

More...


https://www.straitstimes.com/singapore/52-fines-issued-to-employers-for-flouting-safe-management-measures
https://www.mom.gov.sg/newsroom/press-releases/2020/0622-new-licence-conditions-for-employment-agencies-to-strengthen-fair-hiring
https://www.mom.gov.sg/newsroom/press-releases/2020/0624-majority-of-employers-reasonable-and-fair-when-implementing-cost-saving-measures
https://www.mom.gov.sg/newsroom/press-releases/2020/0625-140-work-passes-revoked-for-breach-of-circuit-breaker-measures-shn-qo
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Article prohibiting financial support for operating labor unions

Looking found unconstitutional
Forward
On May 31, 2018, the Constitutional Court of Korea held unconstitutional the

section prohibiting the “provision of financial support for operations of labor
unions” in Article 81(4) (the "Article”) of the Trade Union and Labor Relations

Continued on Next Page



SOUTH
2 o 2 0 KOREA
1
JAN
2020
-
-
-
-
-
-
o
a SOUTH
SOUTH . KOREA
KOREA
16
A4
< JAN
< 2020
(a]
O
e
A4
@)
®)
—
-
-
Click here
a -
to view
2019 edition
S
S
S
o
o
Good to know: .
follow
developments
Note changes:
no action SOUTH
required KOREA
31
Looking JAN
Back
2020
Looking
Forward

Adjustment Act (“TULRAA"), and ruled that the Article must be amended by
December 31, 2019, and shall continue to be effective until then.

Since then, the process to amend the Atrticle to provide that employers
providing financial support for operating labor unions may be exceptionally
permitted within the scope of not infringing upon the independent
operation or activities of labor union is ongoing, but the amendment was not
legislated by December 31, 2019, which was the deadline presented by the
Constitutional Court. Accordingly, the Article prohibiting employers from
providing financial support for operating labor unions will be invalidated from
January 1, 2020.

Promulgation and Implementation of the Enforcement Rules to
the Labour Standards Act (“LSA") for Improvement of Special
Overtime Work Approval System

The amendment to the Enforcement Rules to the LSA for improvement of the
special overtime work approval system became effective as of January 31. The
special overtime work approval system temporarily allows additional overtime
work exceeding the 52-hour workweek if an employer obtains “employee’s
consent” and “approval of the Minister of Employment and Labor” under
“special circumstances”.

Under the previous Enforcement Rules to the LSA, “special circumstances”
were limited to “cases where it is required to address disasters, calamities or
other accidents corresponding thereto”. However, with a growing number

of exceptional cases that make it inevitable for businesses to exceed the
overtime hours limit due to the 52-hour workweek and reduced number of
business types exempted from the overtime hours limit, the Enforcement
Rules to the LSA expanded the applicable scope of the special overtime work
approval system.
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Clarification of Several Liability of Principal Company for Unpaid
Wages

The Labour Standards Act was amended to clarify that if a project is sub-
contracted once (i.e., is not re-subcontracted), a principal company shall

be jointly and severally liable for a subcontractor’s failure to pay wage to its
employee if such failure is due to the principal company. Previously, the law
only expressly stipulated the scope of responsibility in the event a project
was subcontracted on several levels. As such, the previous law was not
clear on the principal company’s scope of responsibility if the project was
only subcontracted once (i.e., the project was not re-subcontracted by the
subcontractor).

Implementation of Compulsory Order System

The Occupation Safety and Health Act was amended to provide that if the
fatality of an employee due to the employers’ violation of its obligation to
provide health and safety measures occurs and a conviction (excluding a
suspended sentence) or a summary order is imposed against an employer,

(i) if a suspension of punishment is imposed, the employer may be ordered

to attend a lecture which is required to prevent occupational incidents
concurrently; and (i) if a fine or a more severe punishment or summary order is
imposed, the employer may be ordered to complete occupational safety and
health programs concurrently.

Stricter Requirements for Withdrawal of Retirement Payment
during Employment

Prior to the Amendment, regardless of the amount of medical expenses,

interim settlement or partial withdrawal of retirement benefits was permitted

if an employee has paid medical expenses for diseases or injuries that require
medical care for six (6) months or longer. To prevent depletion of retirement
income due to employees' abuse of interim settlement or partial withdrawal, the
Amendment restricts the grounds for interim settlement or partial withdrawal to
cases in which an employee has paid medical expenses for diseases or injuries
that require medical care for six (6) months or longer and has paid medical
expenses in the excess of 12.5% of his/her total annual wages.
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SC 160/2010 - Ceylon Grain Elevators Limited v Commissioner
General of Labour and Others

Held: A pensionable allowance paid apart from salary must be included in
computation of gratuity.

The Commissioner General of Labour directed the Company to pay gratuity
to an employee (a Malaysian) who had been employed from 1st June 1988 to
25th July 2004 - on the basis that he had been drawing a salary of US$ 5600
per month.

The Company challenged the legality of the Commissioner’s order by way
of an application for a writ from the Court of Appeal, which refused the
application.

The Company then sought leave to appeal from the Supreme Court against
the judgment of the Court of Appeal, and leave was granted on two questions
of law (as stated in the petition), namely —

1. “Whether the Court of Appeal had erred in stating the last drawn salary of
the employee was US$ 5600, and

2. Whether the Court of Appeal had erred in failing to consider the impact
on the impugned order of the failure of the 1st and/or 2nd Respondents
(the Commissioner General and Commissioner of Labour respectively) to
give reasons for the order despite a written request for the same by the
Company.”

The Supreme Court noted that while the employee had been receiving a basic

salary of US$ 3825, he was also being paid a monthly pensionable allowance

of US$ 1775. The Court held that, in these circumstances, he had been
drawing a salary of US$ 5600 per month and gratuity should be calculated
accordingly.

On the second question referred to above, the Court - referring to two
documents (marked 2R1 and X 17 respectively), observed that sufficient
reasons for the order had been given.

SC Appeal 138/2017 - Prasanna Peiris v. Toroid International
(Pvt) Limited.

Held: Where an employee whose employment had been found to have been
unjustly terminated was also found to have subsequently obtained other more
lucrative employment, compensation awarded to him should be computed
only up to the date on which he/she obtained such other employment.

The employee’s employment was terminated for having (allegedly) committed
theft of company petrol. The employee made an application to the Labour
Tribunal for relief in respect of the said termination and the Tribunal, having
held that the termination was unjustified, awarded — in the words of the
Supreme Court - “compensation from the date of termination to the date of
deciding the case as well as other additional payments (total amount to be
paid being Rs. 732,424)". The "other additional payments” referred to were
not specified by the Court.

The company appealed to the High Court, which affirmed the Labour
Tribunal’s order. The company then appealed to the Supreme Court.

While the finding of the Labour Tribunal that the termination was unreasonable
was held by the Supreme Court to be acceptable, on the question of
compensation, it was observed that the employee had lied under oath when
he gave evidence in the Tribunal that he had been unemployed from the

date of termination; that he had later admitted that he had lied when he gave
that evidence; and that, in fact, he had obtained other employment after
termination by the employer company (the Appellant) at a higher salary than
the salary that he drew from the Appellant.

Continued on Next Page
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In the result, having found that the employee had been without employment
for only 10 months, the Supreme Court ordered that the compensation
awarded by the Tribunal be varied (reduced) to Rs. 262,580 (26, 258 x 10).

It may be noted that the fact that the employee had, admittedly, lied under
oath in claiming relief did not result in his being denied any relief at all.

SC Appeal 79/2012 — Superintendent, Uduweriya Estate and
Two Others [Appellants] v. Lanka Wathu Sevaka Sangamaya (on
behalf of K. Jayaratne) [Respondent]

Held:

1. The issuing of a formal charge sheet or the holding of a formal domestic
inquiry is not mandatory and the failure to do so does not render a
termination unjustified.

2. The fact that the employee was acquitted of the charge in the Magistrate’s
Court does not bar the charge being held to be proved in a Labour
Tribunal.

The services of the abovenamed employee (“the employee”) were terminated,
after a domestic inquiry, on his being found guilty of stealing tea and the
Trade Union made an application to the Labour Tribunal, on his behalf, in
respect of the said termination.

The Labour Tribunal held that the termination was justified in the face of the
evidence adduced in the case and dismissed the application.

The Trade Union thereafter appealed to the Provincial High Court which set
aside the order of the Tribunal and awarded 3 years' salary as compensation.

The reasons adduced by the High Court for its judgment were that -

1. The employer failed to conduct a formal domestic inquiry on a formally
prepared charge.

2. The charges against the employee had not been read over and explained
to him

3. The said domestic inquiry had not been held following the rules of natural
justice.

4. The fact that the employee had been acquitted in the trial in the
Magistrate's Court on the basis that the charges against him had not been
proved beyond reasonable doubt was an important factor which should
have been considered in favour of the employee.

5. The High Court could not accept the evidence of the witnesses called on
behalf of the employer to establish the charge against the employee.

In appeal to the Supreme Court, the Court having considered the evidence
that had been adduced in the case in some detail, found that there was cogent
evidence against the employee adduced in the Labour Tribunal, which served
to successfully discharge the burden on the employer (i.e. to prove the charge
on a balance of probability).

The Supreme Court held that, accordingly, the finding of the High Court that
the evidence adduced on behalf of the employer could not be accepted was
without substance. In this connection, the Supreme Court also cited with
approval the observations made by it in a previous judgment (Caledonian Tea
and Rubber Estates v. Hillman — 79(1) NLR Part | 421 at 425) to the effect (inter
alia) that the assessment of evidence was within the province of the Tribunal
and that a Court hearing an appeal from a Labour Tribunal could only set aside
a finding of fact by the Tribunal where there was no legal evidence to support
the finding or where it was not rationally possible and/or perverse.

As regards the matter of the absence of a formal charge sheet and/or a formal
domestic inquiry, the Court asserted that there was no mandatory requirement

Continued on Next Page
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for either; and as regards the finding of the High Court that the domestic
inquiry had been not been held following rules of natural justice, the Supreme
Court observed that the High Court had failed to point out any circumstance
or instance where such rules had not been followed and that, therefore, that
assertion by the High Court was also without merit.

As regards the acquittal of the employee in the Magistrate’s Court, the
Supreme Court pointed out that the High Court had failed to appreciate
the difference between the standard of proof in a criminal case — which was
beyond reasonable doubt and the standard of proof required in a Labour
Tribunal — which was proof on a balance of probability.

In the result, the Supreme Court set aside the judgment of the High Court and
restored the order of the Labour Tribunal.

Tripartite Agreement.

Agreement was reached on 4" May 2020 between the Employers’ Federation

of Ceylon, some Labour Unions and the Government Task Force set up to look
into the effects of the pandemic on employment related matters. The features
of the Agreement are as follows below.

1. The scheme will be applied to pro-rate wages in respect of employees
who cannot be deployed at work simultaneously with others due to health
restrictions — e.g. where Government guidelines dictate that only a given
percentage (or number) of employees could be employed on a particular
day.

2. It will apply to monthly paid employees in all sectors, and was initially to
be limited in its application for the months of May and June 2020 but we
have recently received information that the period will be extended till 30th
September 2020.

3. While being applicable to all sectors without exception, any employer
who cannot afford to pay employees based on this scheme could make
representations to the Commissioner General of Labour.

4. Only employees who reported for duty or those who could not do so due
to restrictions imposed by employers due to health reasons are eligible to
be considered under this scheme.

Nonetheless, employees unable to report for work to due to restrictions
imposed by the authorities, could also be considered under this scheme
and payments made on the basis that they have been ‘benched’.

Employees who absent themselves from work despite being rostered and

fail to provide acceptable reasons for their absence should be placed on no
pay (in lieu of days of such absence).

Others who may provide satisfactory explanations, should be placed on
leave, as appropriate.

5. According to the agreement reached, employers will apportion and pay
wages for days worked based on the basic salary, and for the days not
worked (days on the bench without any work) wages will be apportioned
and paid either at the rate of 50% of the basic wage or Rs 14,500/-,
whichever is higher. [It may be noted in this connection that the daily rate
would be determined by dividing the monthly rate by either 30 or 26 —
depending on whether the employee is covered by the “Shop and Office
Act” or a Wages Board decision for a particular trade which stipulates that
the daily rate would be determined by dividing the monthly rate by 26].
The following is a clarification of the application of the scheme, together

with an example.

Step 1. - To ascertain the daily rate at which employees who performed
work should be paid the following method of calculation should be applied.

Continued on Next Page
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The Ministry of Labor’s explanations regarding the rules in the
Labor Standards Act and Occupational Safety and Health Act in
response to workers working extended hours and on holidays as
a result of revitalization and reconstruction efforts in industries
impacted by COVID-19

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-3-Zi-1090050303
Issue date: March 20, 2020

According to the Ministry of Labor's announcement on March 20, the
COVID-19 pandemic is considered a “force majeure” situation, thus the Labor
Standards Act special rules on extended work hours and work on holidays
during “force majeure situations” apply, and the daily or monthly regular
work hour and overtime restrictions (<12 hours total/day, <46 hours overtime/
month) do not apply.
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The Ministry of Labor’s Interpretation regarding the exclusions
in calculating the average wages under Article 2, Paragraph 4 of
the Labor Standards Act

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-2-Zi-1090130209
Issue date: March 30, 2020

Effective January 15, 2020, the following days and wages are not to be
included in the determination of “average wages” per Article 2, Paragraph 4
of the Labor Standards Act: 1) Quarantine leave requested by the worker per
Article 3 of the Special Regulations on the Prevention of Serious Infectious
Pneumonia and the Provision of Relief Stimulus and 2) Quarantine care leave
requested by the worker pursuant to the response measures from the Central
Epidemic Command Center.

The Ministry of Labor revises the “Model Work Rules”

Issued by: The Ministry of Labor
Ref. No.: Lao-Dong-Tiao-1-Zi-1090130431
Issue date: May 1, 2020

1. Pursuant to the amendments to Articles 53, 54 and 55 of the Labor
Standards Act, the May 2020 version of the Model Work Rules changes
“loss of mental faculties or physically disabled” wordings to “physical
or mental handicapped”. The affected provisions include Article 35
(compulsory retirement), Article 36 (pension payment and standards) and
Article 44 (occupational hazard compensation).

2. A new Article 11-1 is inserted regarding the circumstances for termination
of the employment agreement by the worker without prior notice; a
footnote explanation added to Article 34 on voluntary retirement to clarify
that an employer must obtain approval from the local competent authority
if it provides an early retirement plan that is more favourable than the Labor
Standards Act and is now requesting pension payment from the worker’s
pension reserve fund.

3. The work rules review notes now also specify that demerits to workers
should not include termination or reduction of wages, nor shall there be
penalizing or compensatory fines.

Amendment to Article 80-1 of the Labor Standards Act

Issued by: The President’s Office
Ref. No.: Hua-Zhong-1-Yi-Zi-10900063561
Issue date: June 10, 2020

As the Labor Standards Act only specified the public disclosure of the name
of the employer entity and its responsible person who were sanctioned by the
competent authority for violation of labor laws, the information disclosures by
central and local competent authorities have not been consistent in practice,
and as a result has not been helpful for the public to keep watch on the
offending employer, this amendment further includes the “date of sanctions,
the provision of law violated and the fine imposed” as information that should
be publicly disclosed so that workers may timely receive information regarding
labor conditions, while also protecting the public’s right to know.

&,
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COVID-19: Thailand Eases Provident Fund Requirements and
Prohibits Strikes and Lockouts

In the latest of a suite of measures designed to help employers and
employees weather the COVID-19 crisis, the Thai government has published
legislation allowing the temporary cessation of provident fund contributions
for employers and employees in crisis and preventing the use of strikes or
lockouts in employment disputes while the government’s emergency decree is
in force.

Provident Fund Measures

On May 5, 2020, the Announcement on Designation of Types of Business,
Duration, and Conditions for Employees or Employers to Cease or Postpone
the Submission of Savings or Contributions to the Provident Fund in Areas
Affected by Economic Crisis, Disaster, or Other Severe Events Affecting
Economic Conditions was published by the Ministry of Finance in the
Government Gazette.

This announcement exempts both employers and employees from their duties
to submit contributions to the provident fund between May 5 and December
31, 2020, subject to certain criteria and their agreement to make use of the
exemption under the announcement. The provident fund membership status
of employers and employees who avail themselves of these measures will not
be affected.

In order to make use of the exemption under the announcement, employers

will have to certify that they meet the following conditions:

* The business is facing an operational crisis because of the COVID-19
pandemic; and,

® The business is facing a financial crisis.

The exemption also requires a resolution of approval from either:

* Avresolution by a general meeting of the provident fund members, held
in accordance with the fund’s regulations, resolved in accordance with the
regulations for counting votes in general meetings or by at least half of the
meeting attendees if the fund regulations are silent on vote counting; or,

e A unanimous vote from all members of the fund committee if the meeting
cannot be held for any reason.

* In addition, if the provident fund is a pooled fund consisting of more than
one employer, resolutions must be obtained from meetings of the members
of each employer, or from the fund committee of each employer.

The employer or the fund committee must notify the registrar that they have

resolved to make use of the exemption, attaching the following documents:

* A certification, signed by the employer’s directors, certifying that the
business is facing operational difficulties because of the COVID-19
pandemic, and is thus facing a financial crisis; and,

* The meeting report for the resolution with details of the acknowledgement
of the employer’s situation and details of the resolution to use the
exemption (showing the decision on whether to cease or postpone
contributions, and the decision on the duration of the cessation or
postponement).

The employees and employer can resume their contributions to the provident
fund before the end of the agreed period by jointly agreeing and notifying
the registrar. In addition, during the temporary cessation or postponement of
contributions by employers, employees can still submit their contributions to
the provident funds. The employer has full discretion over whether to submit
employer contributions in that circumstance.

Continued on Next Page
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Strikes and Lockouts

In addition, on May 8, 2020, the Announcement on Determination of Unsettled
Disputes to be Resolved by Labor Relations Committee and Forbidding Lock
Outs or Strikes during the Announcement of Emergency Situation under the
Law Regarding Public Administration in Emergency Situations, issued by the
Labor Ministry, was published in the Government Gazette.

This announcement prohibits employees and employers from using strike

or lockout measures under the Labor Relations Act B.E. 2518 (1975)

during the emergency situation period announced under the Emergency
Decree, currently set to expire on May 31, 2020 (subject to extension). The
announcement also states that any strike or lockout that commenced before
May 8, 2020, must end, and that all employees must return to work or
employers must reinstate the employees. Any unsettled disputes under the
Labor Relations Act that occurred during the emergency situation period must
now be considered and resolved by the Labor Relations Committee.

More...
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