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Introduction

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown produces the Asia Employment Law: Quarterly
Review, an e-publication covering 15 jurisdictions in Asia.

In this twenty-seventh edition, we flag and comment on employment law developments during
the first quarter of 2020 and highlight some of the major legislative, consultative, policy and case
law changes to look out for in 2020.

This publication is a result of ongoing cross-border collaboration between 15 law firms across
Asia with whose lawyers Mayer Brown has had the pleasure of working with closely for many
years. For a list of contributing lawyers and law firms, please see the contacts page.

We hope you find this edition useful.

With best regards,
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Duncan Abate

Partner

+852 2843 2203
duncan.abate@mayerbrown.com

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrown.com

Do

Jennifer Tam

Partner

+852 2843 2230
jennifertam@mayerbrown.com
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Changes to Queensland and Victoria's Industrial Manslaughter laws

Four Australian States and Territories have now adopted legislation
specifically dealing with the offence of ‘industrial’ or ‘workplace’
manslaughter. The first was the ACT in 2004, followed by Queensland (2017),
and most recently the Northern Territory and Victoria (2019). In addition,

the Queensland legislation has recently been extended to the mining and
resources sector. Legislation to create such an offence is also currently before
the Western Australian parliament, but has not yet become law.

Queensland: Extension of offence to the Queensland Resources Sector

On 4 February 2020 a Bill was introduced to the Queensland Parliament,
which if passed, would extend the current industrial manslaughter offence
to the resources sector. The Bill was introduced in response to six deaths in
Queensland’s resource sector over the previous 12 months.

Specifically, the Mineral and Energy Resources and Other Legislation
Amendment Bill 2020 aims to extend industrial manslaughter offences to
mining and quarry legislation (Coal Mining Safety and Health Act 1999 (Qld),
the Mining and Quarrying Safety and Health Act 1999 (Qld), the Explosives
Act 1999 (Qld) and the Petroleum and Gas (Production and Safety) Act 2004
(Qld)).

If passed, the Bill will provide for fines of up to $13m and imprisonment of up
to 20 years for senior officers of Queensland mining or quarry companies, if
workers die through their employer’s criminal negligence. The new offence

will be an indictable offence with usual criminal procedural requirements.
Prosecutorial decisions will be made by the Work Health and Safety prosecutor
and are not subject to time limitation periods. Penalties range up to $13 million.

Victoria: proposal to increase the maximum criminal punishment

Victoria's industrial manslaughter offences are set to commence on 1 July 2020,
following the passing of the Workplace Safety Legislation Amendment (Workplace
Manslaughter and Other Matters) Act 2019 (Vic) in December 2019. On 5

March 2020, Victoria's Labor government introduced the Crimes Amendment
(Manslaughter and Related Offences) Bill 2020 to increase the maximum term of
imprisonment from 20 to 25 years. The Bill has passed the Legislative Assembly
and has moved for a second reading in the Legislative Council.

Mineral and Energy Resources and Other Legislation Amendment Bill 2020
Explanatory Notes — Mineral and Energy Resources and Other Legislation Amendment
Bill 2020

Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters)

Act 2019 (Vic)
Crimes Amendment (Manslaughter and Related Offences) Bill 2020


https://www.fwc.gov.au/documents/decisionssigned/html/2019fwcfb4368.htm
https://corrs.com.au/insights/annualised-salaries-what-are-the-options#_ftn1
https://www.legislation.qld.gov.au/view/whole/pdf/bill.first/bill-2019-043
https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2020/5620T157.pdf
https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2020/5620T157.pdf
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/71af41ed-527b-33fb-aa03-0a46d57c3ad7_19-050aa authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/344a28e2-1e24-3dee-a499-e769470f801a_591113bi1.pdf
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Circular on Ensuring Effective Work on Social Insurance during
the Period for Prevention and Control of the Novel Coronavirus
Pneumonia Outbreak

The Ministry of Human Resources and Social Security issued the Circular on
Ensuring Effective Work on Social Insurance during the Period for Prevention
and Control of the Novel Coronavirus Pneumonia Outbreak (the “Circular”)

on Jan 30, 2020. The Circular calls for efforts to: 1. ensure various social
insurance benefits will be distributed in time and in full; 2. beef up precautions
in service halls; 3. promote "non-face-to-face" services; 4. provide a "green
passage" for medical workers and relevant personnel regarding work-related
injury insurance affairs; and 5. allow enterprises that have joined in the social
insurance scheme to handle relevant business at a later date. Among others,
the Circular states that where employers file applications for handling such
business as registration of employees joining in the social insurance scheme
and payment of social insurance contributions beyond the time limit, due

to impacts of the novel coronavirus epidemic, the social insurance service
agencies shall accept and process their applications in a timely manner. For
individuals in flexible employment,and urban and rural residents, the time
frame to make supplementary lump-sum payment or periodicpayment of social
insurance contributions for 2020, is relaxed. Such individuals or residents will
be allowed to make supplementary payments after the end of the epidemic
situation. If they fail to make the contributions in time, this will be marked in
the system. Making contributions beyond the time limit will have no impact on
the personal rights and interests of individuals joining in the social insurance
scheme, and formalities for supplementary contributions should be completed
within three months following the end of the epidemic.

More...



http://www.mohrss.gov.cn/SYrlzyhshbzb/dongtaixinwen/buneiyaowen/202001/t20200130_357853.html
http://www.mohrss.gov.cn/gkml/shbx/ylbx/202002/t20200221_360349.html
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2. Formulation of a data retention policy — Data Protection Principle 2 of
the PDPO requires data users to take all practicable steps to ensure that
personal data is not kept longer than is necessary for the fulfillment of the
purpose (including any directly related purpose) for which the data is to be
used. It does not specify any retention periods for personal data. From a
practical standpoint, it is not appropriate to mandate a uniform retention
period under the PDPO for all types of data held by different data users,
but the government is contemplating whether to require data users to
formulate a clear data retention policy setting out the maximum retention
periods for different categories of personal data collected.

3. Enhanced sanctioning powers and penalties — At present, the PCPD can
only issue an enforcement notice directing data users to take remedial
steps if they are found to have contravened the PDPO. A data user who
fails to comply with the enforcement notice commits an offence and may
be liable to a maximum fine of HK$50,000 and imprisonment for 2 years
(and a daily fine of HK$1,000 if the offence continues). The proposal is to
confer powers on the PCPD to impose direct administrative fines (which
are linked to the annual turnover of the data user) for contraventions of the
PDPO if a certain threshold is met.

4. Direct regulation of data processors — The PDPO does not directly
regulate data processors, but data users are obliged to use contractual
means to ensure that their data processors adopt measures to protect
personal data against leakage. The government is considering imposing
certain legal obligations on data processors. For example, they may be
required to be directly accountable for personal data retention and security
and notify the PCPD upon being aware of any data breach.

5. Expansion of the definition of "personal data" — The government proposes
to broaden the current definition of personal data (i.e. data relating to an
"identified" person) to include data relating to an "identifiable" person with
the view to strengthening the protection for personal data.

6. Regulation of doxxing — The PCPD has handled over 4700 doxxing-
related complaints since mid-2019 and the government is considering
introducing various measures to curb doxxing behaviour, such as
introducing amendments to the PDPO that specifically address doxxing and
empowering the PCPD to request the removal of doxxing contents online
and to carry out criminal investigation and prosecution.

The government will conduct a more thorough study together with the PCPD
on the proposals on the reform of the PDPO. Employers are encouraged to
closely monitor the developments from the review of the PDPO going forward.

More...

An employee cannot sue based on an illegal contract

In Dumayag, Analyn Pedro v Leung Mei Ling and Another [2020] HKCFI 276,

the High Court dismissed the Claimant's application for permission to appeal
against the Labour Tribunal's decision to dismiss her claim based on an illegal
contract of employment.

Facts:

The Claimant, a domestic helper, commenced proceedings against a Madam
Leung ("Leung") and the personal representative of the estate of a Madam
Chow ("Chow") for constructive dismissal and claimed for her statutory and
contractual entitlements.

The Claimant was a domestic helper in Leung's home from 23 March 2003
to 2 December 2015. The employer of the first 4 contracts was stated to be
Chow, who passed away on 2 December 2009 and Leung was the employer
in the fifth contract. The first 4 contracts were approved by the Immigration
Department until 2 December 2009 but the fifth contract was not. The

Continued on Next Page
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https://www.mha.gov.in/sites/default/files/MHA%20order%20dt%2015.04.2020%2C%20with%20Revised%20Consolidated%20Guidelines_compressed%20%283%29.pdf
https://www.mha.gov.in/sites/default/files/PR_MHAOrderrestrictingmovement_29032020.pdf
https://labour.gov.in/sites/default/files/Central_Government_Update.pdf
https://clc.gov.in/clc/sites/default/files/mygov_15855558681.pdf
•	https://mib.gov.in/sites/default/files/OM%20dt.1.4.2020%20along%20with%20Supreme%20Court%20Judgement%20copy.pdf

Incentives offered by government for employers and employees

The Government has announced certain incentives in light of the COVID-19
outbreak. These include:

2020

* On 16 March 2020, the Employees' State Insurance Corporation extended
the date for payment of employee's state insurance contributions for the
month of February and March to 15 April 2020 and 15 May 2020, instead
of 15 March 2020 and 15 April 2020 respectively. Further, on 13 April 2020,
the date for payment of employee's state insurance contributions for the
month of February was further extended to 15 May 2020.

INDIA e On 20 March 2020, the Ministry of Labour and Employment issued a
letter to all the regional heads stating that the last date for filing of uni-
fied annual returns for the year 2019 is extended up to 30 April 2020.
Generally, the requirement is to file the unified annual returns on the
Shram Suvidha Portal between 1 January to 1 February.

® On 26 March 2020, the Union Finance & Corporate Affairs Minister
announced INR 1.70 lakh crore as relief package under "Pradhan Mantri
Garib Kalyan Yojana"("PMGKY"). Pursuant to this announcement, the
Employees' Provident Fund Organization amended Paragraph 68L of the
Employees’ Provident Fund Scheme, 1952 ("EPF Scheme") to include
pandemic / epidemic as a ground for withdrawal of EPF accumulations.
As per the amendment, if a member of the EPF Scheme who is employed
in an establishment/factory located in an epidemic/pandemic-affected
area makes an application for withdrawal of EPF, the authorities can permit
NDIA a non-refundable advance to be given to such member. Such advance
16, should not exceed the member’s ‘basic wages' and ‘dearness allowance’
20, 27 of 3 months or 75% of the amount standing to member’s credit in the EPF,
MAR whichever is less.

and * As part of the PMGKY, for small establishments having up to 100 workers,
the government has proposed to pay both, the employer and employee’s
15' 16 share of PF contributions (12% each) into the PF accounts of wage-earners
APR in the organised sector (who earn below INR 15,000 per month). Such
2020 contributions are proposed to be made by the government for the next 3
months i.e. April, May and June.

* On 15 April 2020, the Employees’ Provident Fund Organisation issued an
order allowing a grace period of 30 days (i.e. from 16 April 2020 to 15 May
2020) for filing of Electronic Challan cum Return to the employers of those
establishments which have disbursed the wages for March 2020 to their

employees.
Important: * On 16 April 2020, the Karnataka State Government, issued an order,
action likely

. Karnataka Tax on Professions, Trades, Callings and Employments (Removal
required

of Difficulties) Order, 2020 ("Karnataka Order"). By virtue of the Karnataka
Good to know: Order, the due date for professional tax contributions for March 2020 payable
follow by 20 April 2020, got extended to 20 May 2020. Further, the payment of tax
developments for enrolled persons is required to be paid annually by 30 April, however, the
Karnataka Order extended this to 30 May 2020 for FY 2020-2021.

Note changes: * The Ministry of Labour and Employment has extended the validity of

no action
required licenses, whose renewal is due in the months of March, April, and May

2020, granted under Contract Labour (Regulation and Abolition) Act, 1970
and the Inter State Migrant Workmen (Regulation of Employment and
Condition of Service) Act, 1979, till 31 May 2020.

More...

More...
More...
More...
More...
More...
More...

More...


https://clc.gov.in/clc/sites/default/files/mygov_15846889651.pdf
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https://www.esic.nic.in/attachments/circularfile/c5ffbad53f7e3b7134a72d9b2cf9d13c.pdf
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2019-2020/Gazette_notification_pandemic.pdf
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2020-2021/FAQonSchemefor3months.pdf
https://www.epfindia.gov.in/site_docs/PDFs/Circulars/Y2020-2021/GraceperiodMarch2020.pdf
https://pt.kar.nic.in/(S(nz33jvtmkbpvvd00tglt2bs3))/Documents/PTRODORDER012020.pdf
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https://www.amt-law.com/en/publications/detail/publication_0021515_en_001
https://www.amt-law.com/asset/pdf/bulletins9_pdf/LELB44.pdf
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https://www.dole.gov.ph/php_assets/uploads/2020/01/Labor-Advisory-No.-01-series-of-2020001.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/01/LABOR-ADVISORY-NO.-04-20-GUIDELINES-ON-2019-NOVELA-CORONAVIRUS-2019-nCOV-PREVENTION-AND-CONTROL-AT-THE-WORKPLACE.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/Labor-Advisory-No.-09-20-Guidelines-on-the-Implementation-of-Flexible-Work-Arrangements-as-Remedial-Measure-due-to-the-Ongoing-Outbreak-of-Coronavirus-Disease-2019-COVID-19.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/Labor-Advisory-No.-11-20-Supplemental-Guidelines-relative-to-the-remedial-Measures-in-view-of-the-ongoing-outbreak-of-coronavirus-disease-2019-COVID-19.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/a.department-order-no.-209.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/03/labor-advisory-no.-12-1.pdf
https://www.officialgazette.gov.ph/downloads/2020/03mar/20200324-RA-11469-RRD.pdf
https://www.dole.gov.ph/php_assets/uploads/2020/04/Labor-Advisory-No.-14-Series-of-2020.pdf
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Amendments to Work Injury Compensation Act Takes Effect

The Work Injury Compensation Bill 2019 was passed on 3 September 2020.
Increases in compensation limits under the Work Injury Compensation Act
2019 took effect on 1 January 2020, as follows:

Before 1 Jan 2020 From 1 Jan 2020
onwards
Compensation limit for ~ Min. $$69,000 Min. S$76,000
death Max. S$204,000 Max. S$225,000
Compensation limit Min. S$88,000 Min. S$97,000
for total permanent Max. S$262,000 Max. S$289,000
incapacity
Compensation limit for ~ Max. $$36,000 or up Max. S$45,000, or up
medical expenses to 1 year from date of  to 1 year from date of
accident, whichever accident, whichever
comes first. comes first.
More...

Rejection of job-seekers or restriction on employees for wearing
articles of religious faith constitutes violation of Tripartite
Guidelines on Progressive and Fair Employment Practices
(“TGFEP")

In response to a Parliamentary Question, the Minister of Manpower clarified
that refusal to interview and/or hire a jobseeker on the basis that he or she
wears articles of religious faith is a violation of the TGFEP. The Minister
clarified that employees should be permitted to wear articles of religious faith
unless the employer has uniform or dress code requirements suited to the
nature of the work. If so, such requirements must be clearly communicated

to employees and jobseekers. It was also clarified that the Tripartite Alliance
for Fair and Progressive Employment Practices received 16 complaints of
discrimination based on articles of religious faith from 2014 to 2018.

More...

First prosecution for false declaration of compliance with Fair
Consideration Framework

On 14 January 2020, MOM charged a local logistics firm, Ti2 Logistics Pte
Ltd (“Ti2 Logistics”), for falsely declaring that it had fairly considered local
candidates in accordance with the FCF.

Ti2 Logistics’ initial EP application for a foreign candidate was rejected by
the MOM because the firm failed to post the requisite job advertisements
in accordance with the FCF. Following the rejection, Ti2 Logistics posted
the job advertisements. However, although Ti2 Logistics had fulfilled

the advertisement requirements on paper and declared in its second EP
application that it had interviewed two Singapore citizens and assessed
them fairly for the position in question, MOM’s investigations revealed that
the firm did not in fact consider any of the 22 Singaporean candidates who
had expressed interest in the role, as it had already pre-selected the foreign
candidate.

Employers convicted of making false declarations in EP applications face up
to $$20,000 in fine and/or 2 years of imprisonment under the Employment of
Foreign Manpower Act. A fine of $$18,000 was imposed on Ti2 Logistics, and
Ti2 Logistics was banned from hiring foreign employees for two years.

More...
More...


https://www.mom.gov.sg/workplace-safety-and-health/work-injury-compensation/changes-to-wica-in-2020
https://www.mom.gov.sg/newsroom/parliament-questions-and-replies/2020/0106-written-answer-by-mrs-josephine-teo-minister-for-manpower-to-pq-on-employment-discrimination
https://www.mom.gov.sg/newsroom/press-releases/2020/0114-logistics-firm-first-to-be-charged-for-false-declaration-on-workplace-discrimination
https://www.mom.gov.sg/newsroom/press-releases/2020/0310-company-fined-$18000-for-making-false-declaration-on-fair-hiring

Enhanced penalties for discriminatory hiring practices

On 14 January 2020, the Minister for Manpower announced that penalties
against employers for workplace discrimination have been enhanced.

2020 This includes penalties for non-compliance with the FCF and the Tripartite
Guidelines on Fair Employment Practices (“TGFEP”). Under the FCF and
TGFEP, employers are to hire based on merits only, and unless otherwise
exempted, are to advertise job vacancies to Singapore citizens and permanent
residents on MyCareersFuture.sg before making Employment Pass (“EP")
applications to hire foreigners. Consequently, the penalties for violation are
enhanced as follows:

SINGAPORE
* the minimum debarment period from hiring foreign workers for employers
14 who breach the TGFEP has doubled from 6 months to 12 months, and the
JAN maximum debarment period has increased to 24 months;
2020

debarment for non-compliance with the TGFEP now applies to both
renewal of work passes and new applications for work passes. Previously,
debarment only largely applied to new applications; and

* MOM will prosecute employers and key personnel who make false declara-
tions of compliance with the FCF.

In addition, the Minister for Manpower expressed that employment agencies

are also expected to abide by the FCF and TGFEP. It was announced that the
SINGAPORE MOM will look into regulating employment agencies to ensure they comply

with fair employment practices.

More...

New Workplace Safety and Health guidelines on crane safety

issued

On 15 January 2020, the issuance of two sets of new Workplace Safety and
Health (“WSH") guidelines on crane safety was announced.

The first set, which relate to the safe use of lorry cranes during lifting
operations, sets out, amongst other things, guidelines on the following:
® Risk assessments measures;

* Development and review of lifting plans based on factors such as the
lifting equipment, process and environment, amongst others;

SINGAPORE ® Roles and responsibilities of the responsible person, the lifting supervisor,
15 the lorry crane operator, the rigger and the signal man;

JAN °* Common hazards;

Important: 2020 °® Conditions for safe set-up of lorry cranes;
action.likgly * Safety considerations in operating lorry cranes such as the rated capacity
require

of the lorry crane, the presence of persons nearby, the health of the crane
operator and security of access to the lorry crane;
Good to know:

follow e Useful devices for ensuring safer listing operations; and

developments ] :
P * Requirements for maintenance of lorry cranes.

Note changes: The second set, relate to guidelines on heavy lifting operations. Amongst
no action other things, the guidelines set out safety issues in equipment selection,
required . ; ;

operation, inspection and maintenance.
More...
More...

Director charged for collecting kickbacks from foreign
sINGAPORE  employees under the Employment of Foreign Manpower Act
21 (u EFMA")
JAN A director of San Tong Engineering Pte Ltd was charged by the Ministry of
g =Eng gl 9 y y

2020  Manpower for various offences under the EFMA. Amongst these,

Continued on Next Page
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Article prohibiting financial support for operating labor unions

Looking found unconstitutional
Forward
On May 31, 2018, the Constitutional Court of Korea held unconstitutional the

section prohibiting the “provision of financial support for operations of labor
unions” in Article 81(4) (the "Article”) of the Trade Union and Labor Relations

Continued on Next Page
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Adjustment Act (“TULRAA”"), and ruled that the Article must be amended by
December 31, 2019, and shall continue to be effective until then.

Since then, the process to amend the Atrticle to provide that employers
providing financial support for operating labor unions may be exceptionally
permitted within the scope of not infringing upon the independent
operation or activities of labor union is ongoing, but the amendment was not
legislated by December 31, 2019, which was the deadline presented by the
Constitutional Court. Accordingly, the Article prohibiting employers from
providing financial support for operating labor unions will be invalidated from
January 1, 2020.

Promulgation and Implementation of the Enforcement Rules to
the Labour Standards Act (“LSA") for Improvement of Special
Overtime Work Approval System

The amendment to the Enforcement Rules to the LSA for improvement of the
special overtime work approval system became effective as of January 31. The
special overtime work approval system temporarily allows additional overtime
work exceeding the 52-hour workweek if an employer obtains “employee’s
consent” and “approval of the Minister of Employment and Labor” under
“special circumstances”.

Under the previous Enforcement Rules to the LSA, “special circumstances”
were limited to “cases where it is required to address disasters, calamities or
other accidents corresponding thereto”. However, with a growing number

of exceptional cases that make it inevitable for businesses to exceed the
overtime hours limit due to the 52-hour workweek and reduced number of
business types exempted from the overtime hours limit, the Enforcement
Rules to the LSA expanded the applicable scope of the special overtime work
approval system.
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SC 160/2010 - Ceylon Grain Elevators Limited v Commissioner
General of Labour and Others

Held: A pensionable allowance paid apart from salary must be included in
computation of gratuity.

The Commissioner General of Labour directed the Company to pay gratuity
to an employee (a Malaysian) who had been employed from 1st June 1988 to
25th July 2004 - on the basis that he had been drawing a salary of US$ 5600
per month.

The Company challenged the legality of the Commissioner’s order by way
of an application for a writ from the Court of Appeal, which refused the
application.

The Company then sought leave to appeal from the Supreme Court against
the judgment of the Court of Appeal, and leave was granted on two questions
of law (as stated in the petition), namely -

1. “Whether the Court of Appeal had erred in stating the last drawn salary of
the employee was US$ 5600, and

2. Whether the Court of Appeal had erred in failing to consider the impact
on the impugned order of the failure of the 1st and/or 2nd Respondents
(the Commissioner General and Commissioner of Labour respectively) to
give reasons for the order despite a written request for the same by the
Company.”

The Supreme Court noted that while the employee had been receiving a basic

salary of US$ 3825, he was also being paid a monthly pensionable allowance

of US$ 1775. The Court held that, in these circumstances, he had been
drawing a salary of US$ 5600 per month and gratuity should be calculated
accordingly.

On the second question referred to above, the Court - referring to two
documents (marked 2R1 and X 17 respectively), observed that sufficient
reasons for the order had been given.

SC Appeal 138/2017 - Prasanna Peiris v. Toroid International
(Pvt) Limited.

Held: Where an employee whose employment had been found to have been
unjustly terminated was also found to have subsequently obtained other more
lucrative employment, compensation awarded to him should be computed
only up to the date on which he/she obtained such other employment.

The employee’s employment was terminated for having (allegedly) committed
theft of company petrol. The employee made an application to the Labour
Tribunal for relief in respect of the said termination and the Tribunal, having
held that the termination was unjustified, awarded — in the words of the
Supreme Court - “compensation from the date of termination to the date of
deciding the case as well as other additional payments (total amount to be
paid being Rs. 732,424)". The "other additional payments” referred to were
not specified by the Court.

The company appealed to the High Court, which affirmed the Labour
Tribunal’s order. The company then appealed to the Supreme Court.

While the finding of the Labour Tribunal that the termination was unreasonable
was held by the Supreme Court to be acceptable, on the question of
compensation, it was observed that the employee had lied under oath when
he gave evidence in the Tribunal that he had been unemployed from the

date of termination; that he had later admitted that he had lied when he gave
that evidence; and that, in fact, he had obtained other employment after
termination by the employer company (the Appellant) at a higher salary than
the salary that he drew from the Appellant.

Continued on Next Page
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In the result, having found that the employee had been without employment
for only 10 months, the Supreme Court ordered that the compensation
awarded by the Tribunal be varied (reduced) to Rs. 262,580 (26, 258 x 10).

It may be noted that the fact that the employee had, admittedly, lied under
oath in claiming relief did not result in his being denied any relief at all.

SC Appeal 79/2012 — Superintendent, Uduweriya Estate and
Two Others [Appellants] v. Lanka Wathu Sevaka Sangamaya (on
behalf of K. Jayaratne) [Respondent]

Held:

1. The issuing of a formal charge sheet or the holding of a formal domestic
inquiry is not mandatory and the failure to do so does not render a
termination unjustified.

2. The fact that the employee was acquitted of the charge in the Magistrate’s
Court does not bar the charge being held to be proved in a Labour
Tribunal.

The services of the abovenamed employee (“the employee”) were terminated,
after a domestic inquiry, on his being found guilty of stealing tea and the
Trade Union made an application to the Labour Tribunal, on his behalf, in
respect of the said termination.

The Labour Tribunal held that the termination was justified in the face of the
evidence adduced in the case and dismissed the application.

The Trade Union thereafter appealed to the Provincial High Court which set
aside the order of the Tribunal and awarded 3 years’ salary as compensation.

The reasons adduced by the High Court for its judgment were that -

1. The employer failed to conduct a formal domestic inquiry on a formally
prepared charge.

2. The charges against the employee had not been read over and explained
to him

3. The said domestic inquiry had not been held following the rules of natural
justice.

4. The fact that the employee had been acquitted in the trial in the
Magistrate's Court on the basis that the charges against him had not been
proved beyond reasonable doubt was an important factor which should
have been considered in favour of the employee.

5. The High Court could not accept the evidence of the witnesses called on
behalf of the employer to establish the charge against the employee.

In appeal to the Supreme Court, the Court having considered the evidence
that had been adduced in the case in some detail, found that there was cogent
evidence against the employee adduced in the Labour Tribunal, which served
to successfully discharge the burden on the employer (i.e. to prove the charge
on a balance of probability).

The Supreme Court held that, accordingly, the finding of the High Court that
the evidence adduced on behalf of the employer could not be accepted was
without substance. In this connection, the Supreme Court also cited with
approval the observations made by it in a previous judgment (Caledonian Tea
and Rubber Estates v. Hillman — 79(1) NLR Part | 421 at 425) to the effect (inter
alia) that the assessment of evidence was within the province of the Tribunal
and that a Court hearing an appeal from a Labour Tribunal could only set aside
a finding of fact by the Tribunal where there was no legal evidence to support
the finding or where it was not rationally possible and/or perverse.

As regards the matter of the absence of a formal charge sheet and/or a formal
domestic inquiry, the Court asserted that there was no mandatory requirement

Continued on Next Page
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