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Litigating Contract Disputes After COVID-19: A Practical Guide
The contract disputes now emerging from the COVID-19 pandemic are sure to lead to litigation in
both courts and arbitral tribunals involving a wide range of businesses and industries. This litigation
will raise novel issues requiring practical guidance on how companies can best position themselves to
achieve favorable outcomes in COVID-19 contract disputes. The key issues relate not only to
affirmative defenses and burdens of proof but also to the nature of relevant evidence, the importance
of expert testimony and the major themes of winning strategies.

I.

Defenses Excusing Failure To Perform

The litigation of most COVID-19 contract disputes will focus largely on whether the pandemic or its
related effects provide a defense for the nonperforming party’s alleged breach. In many cases, the
underlying contract will contain provisions addressing unforeseeable events that prevent or impede
performance.
For example, the contract may contain a force majeure clause that relieves a party of liability if certain
unforeseeable events beyond the party’s control—e.g., “acts of God,” “acts of war” or governmental
actions—prevent performance. Alternatively, in some contracts, especially in loan, real estate or
leasing agreements, the parties will specify that a “material adverse event” or other form of “hardship”
can provide grounds for either re-negotiating or terminating the agreement.1 Finally, in addition to
contract-based defenses, some common law jurisdictions recognize a breach of contract defense
based on “impossibility of performance” or “frustration of purpose.”2
As shown below, these defenses have several elements in common, with the most important being a
requirement that the “triggering event” be both unforeseeable and beyond the non-performing
party’s control. At the same time, the defenses have important differences, such as whether a party’s
“economic hardship” is sufficient to invoke the defense:
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Although the litigation of these defenses will involve widely varying facts and different governing
laws, they will also raise many common issues and implicate similar themes for litigation strategies.

II.

Defining the Triggering Event

The first issue likely to arise in any pandemic-related contract litigation is whether the claimed
“triggering event” qualifies as an occurrence excusing non-performance (assuming all other
requirements are met). Predictably, the non-performing party will invoke either the pandemic itself or
a specific government restriction (or a combination of both) as the event excusing non-performance.
In the case of contracts formed after the first reports of COVID-19, the parties are likely to dispute
whether the pandemic (or any subsequent government action) was sufficiently “unforeseeable” to
qualify as a triggering event. On this issue, the date of contract formation will be critical in assessing
the information available to both parties about the emerging pandemic.
By contrast, in the case of contracts formed before the first reports of COVID-19, the non-performing
party will likely be able to show that the pandemic (or its effects) constituted an unforeseeable
occurrence that was beyond its control. Indeed, in many cases, the contract will contain a force
majeure provision that expressly applies to “epidemics,” “acts of government” or, more generally,
“other events beyond the party’s control.”
The definition of the triggering event is important not only for assessing its “unforeseeability” but also
for determining its duration and the scope of its effects—factual questions that carry important
implications for other issues likely to be litigated in the dispute.
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III.

Causation

To establish a valid defense, a non-performing party must also show that the triggering event was the
“proximate cause” of its inability to perform a specific contractual duty.3 To this end, the nonperforming party must satisfy three separate but closely related “causation” elements: (1) a direct
causal link between the triggering event and non-performance, (2) due diligence in avoiding the
effects of the triggering event and (3) exhaustion of all reasonable alternatives to non-performance.

A.
THE CAUSAL LINK REQUIREMENT
The first requirement focuses on whether a causal link exists between the triggering event and the
inability to perform a contractual obligation. On this issue, the non-performing party will bear the
burden of proof. In the case of contract-based defenses (e.g., force majeure), the necessary quantum
of proof will depend in part on whether the contract requires the triggering event to “prevent”
performance or merely “impede” or “delay” performance. It will also depend on whether the relevant
provision requires a showing of “but for” causation or some lesser showing of causation.
In most cases, the triggering event must directly prevent or impede the party from completing
performance, not simply create economic conditions that make performance impracticable. A major
exception to this rule is a contract provision that specifically identifies economic hardship as a
qualifying event. Absent such a provision, courts and tribunals generally hold that economic
hardship does not excuse non-performance—even when the hardship is the direct result of a
4
force majeure event.
Consequently, in most COVID-19 disputes, the non-performing party will have to show more than
economic hardship to establish the requisite causation. In some cases, the non-performing party’s
ability to carry this burden will depend on whether it can cite a governmental act as the triggering
event, rather than the pandemic itself. A governmental act not only carries the force of law but also
has a well-defined scope that facilitates the causation analysis. For example, a concert promoter could
plausibly claim that a government ban on public gatherings directly prevented it from going forward
with a scheduled concert. By contrast, if the triggering event is the pandemic itself, the causal link with
nonperformance may be more attenuated and may involve elements of economic hardship, such as a
decline in demand for the relevant goods or services.
Nevertheless, in many COVID-19 litigations, the non-performing party will be able to make at least a
prima facie showing (based on both fact and expert testimony) that either a government lockdown or
the pandemic itself was the proximate cause for its nonperformance.5 The factual predicate for this
showing could take many forms, including a quarantined labor force, an inability to obtain a needed
government permit, supply chain disruptions or other factors. In these cases, the litigation will focus
not only on the adequacy of the “causal link” but also on whether other causes contributed to the
non-performance.

B.
COULD THE EFFECTS HAVE BEEN AVOIDED?
The second requirement focuses on whether the non-performing party could have avoided the effects
of the triggering event through the exercise of due diligence. This requirement rests on the
recognition that the effects of a triggering event can sometimes be avoided, even though the event
itself is “unforeseeable.” If the non-performing party’s own lack of diligence prevented it from
avoiding the effects of the triggering event, a tribunal will likely decline to excuse non-performance.
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For example, in one well-known case, a tribunal found that the occurrence of a flood did not excuse a
supplier’s failure to deliver goods destroyed by the flood, even though the flood itself qualified as a
force majeure event.6 The tribunal reasoned that the supplier could have avoided the damage caused
by the flood if it had packaged the goods in ways consistent with standard industry practice. Similarly,
if a company victimized by a cyberattack failed to mitigate the effects of the attack by following its
own policies, the company may be foreclosed from using the attack to excuse non-performance.
Similar issues are likely to arise in many COVID-19 cases as parties dispute whether the nonperforming party failed to take reasonable steps that would have allowed it to avoid the pandemic’s
effects. In these disputes, the parties will develop both fact evidence and expert testimony comparing
the non-performing party’s internal policies and procedures with standard industry practices and/or
the practices of similarly situated third parties.

C.
COULD THE EFFECTS HAVE BEEN OVERCOME?
The final requirement focuses on whether the non-performing party could have overcome the effects
of the triggering event by using a commercially reasonable alternative. In some cases, the resolution
of this issue will determine the outcome of the dispute. For instance, in one well-known case, a
company that failed to complete a Libyan construction project blamed a US government order
banning travel to Libya because the company could not use the US personnel it had allocated for the
project.7 In rejecting the defense, the tribunal stressed that the company could have relied on non-US
personnel to complete the project.
Thus, in many COVID-19 contract disputes, the parties will seek to develop both fact and expert
evidence on whether any commercially reasonable alternatives were available to the non-performing
party. This issue will likely focus on the “commercial reasonableness” of possible alternatives. As a
result, evidence showing the ways in which other parties dealt with the same impediment could be
especially relevant in supporting—or undermining—the contentions made by the non-performing
party.8 Predictably, therefore, the litigation of the “reasonable alternatives” issue will include discovery
and expert testimony devoted to the ways in which other parties dealt with the triggering event.

IV.

Notice Issues

Many contracts contain provisions requiring the non-performing party to give notice within either a
“reasonable” period or a specified number of days. These requirements give rise to two major issues.
First, under the contract, when does the period begin within which the non-performing party must
give notice? Is it the date the triggering event occurs, the date its effects on performance occur, or the
date such effects become reasonably foreseeable?
Second, under the contract, is the notice requirement a “condition precedent” to excusing
performance, or is it simply a separate contractual duty? If the requirement is a condition precedent,
its breach may bar the contractual defense. On the other hand, if the requirement is simply a separate
duty, its breach will have no consequence absent a showing of harm. In resolving this issue, courts
and tribunals generally decline to view notice as a “condition precedent” unless the contract expressly
designates it as such, particularly if the opposing party suffered no prejudice as a result of any alleged
delay.9 In some cases, therefore, the litigation will address what the opposing party knew about the
triggering event and its effects on the non-performing party’s ability to discharge its obligations.
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V.

Remedies and Damages

In COVID-19 contract disputes, the damages phase of the litigation will have to address two scenarios.
The first scenario assumes that the non-breaching party proves its case and the non-performing party
does not establish a valid defense based on a pandemic-related effect. In this scenario, the nonbreaching party will generally be entitled to recover the actual damages suffered as a result of the
identified breach, with the amount of recovery not to exceed the amount of foreseeable damages at
the time of contract formation.10 The damage recovery would also be subject to any successful
mitigation efforts undertaken by the non-performing party.
The second scenario assumes that the non-performing party establishes a valid defense based on a
pandemic-related effect. In the case of force majeure-type provisions, such a showing will generally
release the non-performing party from liability, but only for as long as the triggering event prevents
performance.11 As a result, in some cases, the non-performing party will still be liable for at least some
damages for at least part of the term of the contract.
As a result, in these cases, the duration of the triggering event—both its starting point and its end
point—will become a disputed issue during the damages phase of the litigation. This is particularly
true if the non-performing party relies not only on the triggering event but also on its continuing
effects to excuse non-performance.12

VI.

Conclusion

The outcome of COVID-19 contract disputes will depend ultimately on the specific facts of each case
and the relevant law governing the disputes. Nevertheless, the litigation of these disputes will involve
common issues and strategies that can enable companies to put themselves in the best possible
position to achieve a successful outcome.

If you wish to receive regular updates on the range of the complex issues confronting businesses in the
face of the novel coronavirus, please subscribe to our COVID-19 “Special Interest” mailing list.
And for any legal questions related to this pandemic, please contact the author of this Legal Update
listed below or Mayer Brown’s COVID-19 Core Response Team at FW-SIG-COVID-19-Core-ResponseTeam@mayerbrown.com.
James R. Ferguson
+1 312 701 7282
jferguson@mayerbrown.com
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