Chair Clayton and Division Director Hinman Issue Public
Statement on the Importance of Disclosure in the Current

COVID-19 Environment

On April 8, 2020, the Chair of the U.S.
Securities and Exchange Commission (the
“SEC") — Jay Clayton — and the Director of the
SEC's Division of Corporation Finance —
William Hinman — issued a joint statement
titled The Importance of Disclosure — For
Investors, Markets and Our Fight Against
COVID-19 (the “Statement”).

In the Statement, Chair Clayton and Division
Director Hinman noted that “[i]n the coming
weeks, our public companies will be issuing
earnings releases and conducting analyst and
investor calls.” They urged “companies to
provide as much information as is practicable
regarding their current financial and
operational status, as well as their future
operational and financial planning.” Finally,
they provided several observations and
requests for companies to consider as they
prepare their disclosures, focusing primarily
on forward-looking statements. These
observations and requests build upon
previous guidance issued by the Division of
Corporation Finance.?

In short, Chair Clayton and Division Director
Hinman highlighted several disclosure points,
including:

Company disclosures should reflect the
current state of COVID-19 affairs and
outlook and, in particular, respond to
investor interest in:

— Where the company stands today,
operationally and financially,

— How the company’s COVID-19 response,
including its efforts to protect the health
and well-being of its workforce and
customers, is progressing, and

— How the company’s operations and
financial condition may change;

Historical information may be relatively less
significant;

Providing detailed information regarding
future operating conditions and resource
needs is challenging, but important;

High quality disclosure will not only benefit
investors and companies, it will promote
valuable communication and coordination
across the economy;

Companies that respond to the call for
forward-looking disclosure should avail
themselves of the forward-looking safe
harbors in the U.S. federal securities laws;
and



¢ Good faith attempts to provide
appropriately framed forward-looking
statements would not be second-guessed
by the SEC.

There are four important takeaways for public
companies to consider as they plan their
upcoming earnings calls and quarterly
disclosures.

1. First quarter earnings reports and related
investor and analyst calls will not be
routine. Historical information may be
substantially less relevant as shareholders
want to know where companies stand
today, and how they have adjusted and
expect to adjust in the future as they
continue to deal with COVID-19. While
recognizing that producing
comprehensive financial and operational
reports, both historical and forward-
looking, may present challenges for public
companies, the SEC continues to
encourage earnings and related
disclosures to be as timely, accurate and
robust as practicable under the
circumstances.

2. Chair Clayton and Division Director
Hinman request that companies provide
as much information as practicable
regarding their current status and plans
for addressing the effects of COVID-19,
including information regarding their
current operating status and their future
operating plans under various COVID-19-
related mitigation conditions. They noted
that investors and the markets may be
particularly interested in, among other
things, detailed discussions of current
liquidity positions and expected financing
needs, whether the company is receiving
or intends to apply for financial assistance
under various COVID-19 related federal
and state programs, including the CARES
Act, and how such assistance has had or
may have a material effect on the
company.

3. Inrequesting companies to produce more
forward-looking information under the
current circumstances, the SEC recognizes
the particular challenges companies will
face to produce forward-looking
information in light of the unknowns that
still exist. The SEC recognizes that
companies will have to make a variety of
assumptions, including some that relate to
factors that are beyond their control.
Nonetheless, they encouraged companies
to consider the broad frameworks that
have been proposed to have the economy
move forward and discuss how following
those frameworks may affect their
operations if it would be of material
interest to investors, while avoiding
generic or boilerplate discussions.

4. Asis always the case, companies providing
forward-looking information are
encouraged to avail themselves of the safe
harbors for forward-looking statements in
the U.S. federal securities laws. The SEC
recognizes that in many cases actual
results may differ substantially from what
were reasonable estimates when the
forward-looking statements were made.

In light of this, they would not expect to
second guess good faith attempts to
provide investors and other market
participants appropriately framed forward-
looking information.

Practical Considerations

Companies considering providing enhanced
forward-looking information should take all
appropriate steps to make sure that any such
disclosure is based on reasonable estimates
and assumptions and to disclose them.
Companies should allow sufficient time for
drafting and internal review of any new
disclosures and ensure that any such
disclosure is tailored to their own situation.
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Although the Statement says that the SEC
would not expect to second-guess good faith
attempts at providing forward-looking
information, the SEC will not be the only
interested party reviewing disclosures.
Investors, and more particularly the U.S.
plaintiff's bar, will have the benefit of
hindsight when deciding how to view the
adequacy of disclosure previously made.
Since these parties will not be bound by the
views of the SEC, it is important to follow the
conditions necessary to take advantage of the
safe harbor provisions of the U.S. federal
securities laws to provide a defense against
any future lawsuits in the event actual results
differ from the forward-looking information.

It is still important not to selectively disclose
material non-public information, including
forward-looking information, to any investor.
To the extent a company is ready to disclose
material non-public information relating to
COVID-19, that information should be
disclosed in a Regulation FD compliant
method. If there has been an inadvertent
selective material disclosure regarding
COVID-19, the company must promptly
disseminate such information by a press
release, a Form 8-K or another accepted
method. Given the Statement’'s warning
regarding safeguarding material non-public
information and the recent statement by the
co-directors of the SEC's Division of
Enforcement on market integrity,> companies
should also consider reviewing their insider
trading policies and reminding employees of
their obligations thereunder.

The Statement repeats previous statements
that the SEC is willing to discuss on a case-by-
case basis issues in complying with U.S.
federal securities laws that may arise in
connection with COVID-19. Companies that
have particular concerns should reach out to
the SEC staff to discuss how to handle issues
that may arise.

As the COVID-19 pandemic continues and
governments and companies take additional
precautionary measures that may impact
businesses, more disclosure-related and filing
or compliance issues may arise. Therefore,
companies should monitor SEC
announcements for any further developments.

The Statement is part of an evolving
COVID-19 response that is moving across
regulatory agencies. Please visit our website®
to learn more. In addition, companies might
find the SEC's COVID-19 Response webpage®
to be a helpful resource.
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T Available at https://www.sec.gov/news/public-
statement/statement-clayton-hinman

2 For example, see our Legal Update "SEC Extends
Conditional Reporting Relief and Issues COVID-19
Guidance for Public Companies,” dated March 26, 2020,
available at https://www.mayerbrown.com/-
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Available at https://www.sec.gov/news/public-
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