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Introduction

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown produces the Asia Employment Law: Quarterly
Review, an e-publication covering 15 jurisdictions in Asia.

In this twenty-sixth edition, we flag and comment on employment law developments during the
fourth quarter of 2019 and highlight some of the major legislative, consultative, policy and case
law changes to look out for in 2020.

This publication is a result of ongoing cross-border collaboration between 15 law firms across
Asia with whose lawyers Mayer Brown has had the pleasure of working with closely for many
years. For a list of contributing lawyers and law firms, please see the contacts page.

We hope you find this edition useful.

With best regards,
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Duncan Abate
Partner

+852 2843 2203
duncan.abate@mayerbrown.com

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrown.com




2019
AUSTRALIA

Important:
action likely
required

Good to know:
follow
developments

Note changes:
no action
required

Looking
Forward

LOOKING BACK

4

AUSTRALIA

13
FEB

2019

AUSTRALIA

14
FEB

2019

Proposed law to provide all casual employees with the right to
request conversion to full-time or part-time employment

The Australian Government has introduced legislation to amend the Fair Work
Act 2009 (Cth) (FW Act) extending the right for casual employees to request
conversion to full-time or part-time employment, to apply to all regular casual
employees. The amending legislating, the Fair Work Amendment (Right to
Request Casual Conversion) Bill 2019 (Casual Conversion Bill) incorporates

a right to request conversion to full-time or part-time employment into the
National Employment Standards.

Under the Casual Conversion Bill, an employee will have the right to request
conversion from casual to full-time or part-time employment if the employee
has:

* been designated as a casual employee by their employer for the purposes
of the employee’s contract of employment or any fair work instrument that
applies to the employee; and

* in the previous 12 months worked a regular pattern of hours on an
ongoing basis which without significant adjustment the employee could
continue to work as a full- or part-time employee.

Employees who meet these two requirements may submit a written request to
their employer for their employment to be converted to full-time or part-time
employment, as consistent with the regular pattern of hours worked by the
employee during the previous 12 month period. The employer may only refuse
the employee’s request if:

* it has consulted with the employee; and

* there are reasonable grounds for refusing the request based on facts
known or reasonably foreseeable at the time of refusing the request.

The reasonable grounds for refusing an employee’s request include:

* that converting to full-time or part-time employment would require a
significant adjustment to the employee’s hours of work;

¢ within the period of 12 months after giving the request:
* the employee’s position will cease to exist;

* the hours of work which the employee is required to perform will be
significantly reduced; or

e there will be a significant change in the days and/or times that the
employee is required to work that cannot be accommodated within the
days or times the employee is available to work; and

* granting the employee’s request would not comply with a recruitment or
selection process required under Commonwealth or State law.

The Casual Conversion Bill still requires the approval of the Senate before it is
passed into law.
Fair Work Amendment (Right to Request Casual Conversion) Bill 2019

Explanatory Memorandum
Second Reading Speech

Potential changes to casual loading offset regulations

The Australian Federal Opposition has proposed a motion in the Senate to
disallow the Federal Government's Fair Work Amendment (Casual Loading
Offset) Regulations 2018 (Casual Loading Offset Regulations), which came
into effect in December 2018. The Casual Loading Offset Regulations were
introduced in response to the decision of the Full Court of the Federal Court
in WorkPac Pty Ltd v Skene [2018] FCAFC 131, in which the Court decided
that employees who were paid a casual loading in lieu of leave entitlements
but who were actually employed as permanent employees could claim against
their employer for unpaid leave entitlements.

Continued on Next Page


https://parlinfo.aph.gov.au/parlInfo/download/legislation/bills/r6286_first-reps/toc_pdf/19030b01.pdf;fileType=application%2Fpdf
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Corporations Amendment (Strengthening Protections for
Employee Entitlements) Act 2019

The Australian Federal Parliament has passed the Corporations Amendment
(Strengthening Protections for Employee Entitlements) Act 2019 (SPEE Act),
which is designed to deter and penalise company officers, including company
directors, from trying to avoid liability for employee entitlements in corporate
insolvency.

The SPEE Act is aimed at stopping certain employers’ inappropriate reliance
on the Fair Entitlements Guarantee (FEG). The FEG is a scheme whereby the
Federal Government provides financial assistance to cover certain unpaid
employment entitlements to eligible employees who lose their jobs due to the
liquidation or bankruptcy of their employer. The FEG covers Australian citizens
and certain permanent residency visa holders who have lost their job due to,
or less than six months before, their employer’s liquidation or bankruptcy. It
does not cover independent contractors or company directors.

The SPEE Act was introduced after concerns that certain corporate employers
have adopted a practice of ‘phoenixing’, whereby a company transfers its
assets to a new company without paying market value, before placing the

first company into liquidation. By doing so, those employers have avoided
liability for outstanding employee entitlements which would be covered by the
FEG. This practice has enabled some employers to effectively shift the cost of
payment of those entitlements from their businesses to the publically funded
FEG scheme.

The SPEE Act amends the Corporations Act 2001 (Cth) by lowering the fault
element required to establish the criminal offence of avoiding employee
entitlements, to include both ‘intention’ and ‘recklessness’. Accordingly it is
a criminal offence for an officer of a company to enter into a transaction or
causing the company to enter into a transaction with the intention or while
being reckless as to whether the transaction will:

* avoid or prevent the recovery of the entitlements of employees of the
company; or

e significantly reduce the amount of the entitlements of employees of the
company that can be recovered.

Continued on Next Page
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Exposure draft of Religious Discrimination Bill 2019 released for
consultation

The Morrison Government intends to introduce a bill as early as October
2019 that would prohibit discrimination on the basis of religion and would
specifically prohibit such discrimination in employment.

In anticipation, the Attorney-General, Christian Porter has released an
exposure draft of the Religious Discrimination Bill 2019 (Cth) (Draft Bill) with
detailed commentary and notes.

Under the terms of the Draft Bill a person would be allowed to make a

complaint to the Australian Human Rights Commission alleging that they have

been subject to unlawful discrimination on the basis of their religious belief or
activity if the:

* person has or engages in a religious belief or activity (defined broadly as
'holding or not holding a religious belief’ or ‘engaging, not engaging or
refusing to engage in lawful religious activity’)

* person has been subject to direct or indirect discrimination on the basis of
their religious belief or activity

* discrimination occurs in a specified area of public life, and

* conduct is covered by this Bill and an exception does not apply.

The Draft Bill prohibits both direct and indirect discrimination on religious
grounds in a range of areas, including employment.

The prohibition would be in addition to the existing provisions in the Fair
Work Act 2009 (Cth)(FW Act) which prohibit an employer from taking ‘adverse
action’ against an employee or prospective employee because of the person’s
religion and also terminating employment on the grounds of a person’s
religion (sections 351(1) and 772(1)(f) of the FW Act).

For employers, the Draft Bill "imposes additional requirements on large
businesses [defined in the Draft Bill as employers with a revenue of at least
$50 million] relating to standards of dress, appearance or behaviour which limit
religious expression"

If a large business imposes a condition relating to the standards of dress,
appearance or behaviour of their employees, and that condition would
restrict or prevent an employee from making statements of belief in their
private capacity, the business is required to prove that compliance with the
condition is necessary to avoid unjustifiable financial hardship to the business.
If the business is unable to demonstrate that the condition is necessary to
avoid unjustifiable financial hardship, the condition is not reasonable, and is
therefore discriminatory, whether or not it would otherwise be reasonable
under the general reasonableness test.

The Draft Bill is intended to implement recommendations 3, 15 and 19 of the
2018 Religious Freedom Review.

Discrimination on the basis of sexual orientation or gender identity continues
to be regulated by the Sex Discrimination Act.

Consultation on the Draft Bill closes October 2.

Religious Freedom Bills homepage
Draft religious freedom bills, outline of reforms

Continued on Next Page


https://corrs.com.au/insights/a-day-is-a-day-personal-carers-leave-in-the-wake-of-mondelez-v-amwu
https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2019/2019fcafc0138
https://www.ag.gov.au/Consultations/Pages/religious-freedom-bills.aspx
https://www.ag.gov.au/Consultations/Documents/religious-freedom-bills/summary-document-religious-freedom-reforms.pdf
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Explanatory notes — Religious Discrimination Bill 2019

Exposure draft — Religious Discrimination (Consequential Amendments) Bill 2019
Explanatory notes — Religious Discrimination (Consequential Amendments) Bill 2019
Exposure draft — Human Rights Legislation Amendment (Freedom of Religion) Bill 2019
Explanatory notes — Human Rights Legislation Amendment (Freedom of Religion) Bill
2019

Bill to grant employers ‘amnesty’ to report unpaid
superannuation

Australian employers are required to contribute a minimum percentage

of each eligible employee's earnings (ordinary time earnings) to a
complying super fund or retirement savings account in accordance with the
Superannuation Guarantee (Administration) Act 1992 (Cth). This is known as
the ‘superannuation guarantee’ (SG).

On 18 September 2019, the Morrison Government reintroduced the Treasury
Laws Amendment (Recovering Unpaid Superannuation) Bill 2019 which, if
passed will:

* provide a one-off amnesty to encourage employers to self-correct historical
SG non-compliance;

allows employers who qualify for the amnesty to claim tax deductions for

payments of SG charge and contributions made to offset SG charge made
during the amnesty period.

The Bill was first introduced prior to the Australian Federal election in May
2019.

To qualify for the amnesty an employer would be disclose to the Commissioner
of Taxation (Commissioner) information related to an SG shortfall.

If passed, the amnesty would run from May 2018 — when the measure was first
announced — until six months after it receives Royal Assent.
Explanatory Memorandum for the Bill

Treasury Laws Amendment (Recovering Unpaid Superannuation) Bill 2019
Parliament of Australia, Bills and Legislation

Attorney-General’s consults on Industrial Relations reform;
considers introduction of crime of ‘wage theft’

Attorney-General and Industrial Relations Minister Christian Porter has
commenced a review of ‘potential improvements in Australia’s Industrial
Relations system.’

In a speech to the Committee for Economic Development of Australia The
Attorney-General has stated that any reform will be ‘incremental’ rather
than ‘wholesale changes’ and has placed emphasis on employers providing
evidence to support any changes to the IR system.

Reforms, including possible amendments to the Fair Work Act 2009 (Cth)
(FW Act), will proceed by way of consultation with employers, employee-
groups and the community. Over the coming months, the Attorney-General's
Department will release ‘discussion papers’ on a series of topics which will
include:

* The enforcement and penalties regime

* Greenfields agreements

* The Building Code applicable to Commonwealth funded building work;
e Casual employment;

e Small Business Fair Dismissal Code; and

* Several aspects of enterprise bargaining

Discussion papers covering the first two topics were released on 19 September
2019 (for return on 25 October 2019 and 1 November 2019 respectively).

Continued on Next Page
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It will take some time before possible amendments are formulated, but

it is worth noting that the discussion paper regarding the enforcement

and penalties regime considers ‘new and strengthened penalties’ for non-
compliance with the FW Act, including criminal sanctions for ‘clear, deliberate
and systematic’ conduct. The Attorney General has previously stated that
‘the issue of wage theft, and specifically the criminalisation of deliberate
underpayments, is one of the areas that will be examined as a priority.’

Separately the Morrison Government has substantially increased funding
to the Fair Work Ombudsman (the body responsible for regulating the FW
Act) for the 2019-2020 financial year. Following the successful high-profile
prosecution of restaurant group MADE Establishment Pty Ltd in July, Fair
Work Ombudsman Sandra Parker said Made's "massive back-payment bill
should serve as a warning to all employers that if they don't get workplace
compliance right from the beginning, they can spend years cleaning up the
mess".

The second discussion paper calls for feedback on a proposal to increase the
term of enterprise agreements (beyond the current four-year nominal expiry
date under the FW Act) that cover major new ‘greenfields’ projects.

Speech by Attorney-General to the Committee for Economic Development of Australia
(19 September 2019)

Discussion Paper: Improving protections of employees' wages and entitlements:
Strengthening penalties for non-compliance (Closing date for submissions: 25 October
2019)

Discussion Paper: Attracting major infrastructure, resources and energy projects to in-
crease employment — Project life greenfields agreements (Closing date for submissions:
1 November 2019)



https://www.attorneygeneral.gov.au/Media/Pages/The-Government%E2%80%99s-Approach-to-Industrial-Relations-Reform-19-09-2019.aspx
https://www.attorneygeneral.gov.au/Media/Pages/The-Government%E2%80%99s-Approach-to-Industrial-Relations-Reform-19-09-2019.aspx
https://www.ag.gov.au/Consultations/Documents/industrial-relations/strengthening-penalties-for-non-compliance-discussion-paper.pdf
https://www.ag.gov.au/Consultations/Documents/industrial-relations/strengthening-penalties-for-non-compliance-discussion-paper.pdf
https://www.ag.gov.au/Consultations/Documents/industrial-relations/strengthening-penalties-for-non-compliance-discussion-paper.pdf
https://www.ag.gov.au/Consultations/Documents/industrial-relations/project-life-greenfields-agreements-discussion-paper.pdf
https://www.ag.gov.au/Consultations/Documents/industrial-relations/project-life-greenfields-agreements-discussion-paper.pdf
https://www.ag.gov.au/Consultations/Documents/industrial-relations/project-life-greenfields-agreements-discussion-paper.pdf
C:\Users\102253\ND Office Echo\AU-HJ2VCYHP\If you haven't started reporting via STP and you don’t have a deferral, we may contact you. If you don't start reporting within a reasonable amount of time, we may apply penalties
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Senate Inquiry announced into ‘Wage Theft'

In November 2019, the Senate referred an inquiry into the causes, extent and
effects of unlawful non-payment or underpayment of employees’ remuneration
by employers and measures that can be taken to address the issue. The
committee is to report to the Senate by the last sitting day in June 2020.

The Senate committee is likely to conduct hearings in early 2020 and
employers, regulators and employee representatives may be called to answer
questions as part of the Inquiry. The committee has also invited interested
parties and the public to make submissions by 14 February 2020.

The inquiry follows a series of high profile disclosures by employers of
historical underpayments and non-compliance with labour standards. These
include disclosures by major employers such as Woolworths, Qantas and the
Commonwealth Bank and has highlighted systemic flaws or complacency in
the governance and payroll systems used by employers to monitor and pay
employee entitlements.

In response to these disclosures the Fair Work Ombudsman has put employers
‘on notice’ about ensuring their compliance with all terms and conditions
applicable to their employees and warned that, ‘Companies should expect
that breaking workplace laws will end in a public court enforcement outcome.’

To assist employers and employees clarify their rights and obligations, the Fair
Work Ombudsman published an updated version of the Fair Work Information
Statement. This document must be provided by employers to all new
employees.

Senate Inquiry: Unlawful underpayment of employees’ remuneration
Fair Work Ombudsman: Fair Work Information Statement (December 2019)

Industrial Manslaughter introduced as a crime in Victoria and the
Northern Territory

In November 2019, the Workplace Safety Legislation Amendment (Workplace
Manslaughter and Other Matters) Bill 2019 (Vic) and the Work Health and
Safety (National Uniform Legislation) Amendment Bill 2019 (NT) passed their
respective parliaments. Both amending bills create the industrial manslaughter
offence in their respective jurisdictions, albeit in different forms. The crime

of industrial manslaughter is already law in Queensland and the Australian
Capital Territory (and is currently being considered by the Western Australian
parliament).

Victoria

The industrial manslaughter offence will be committed if conduct is engaged

in that is negligent, constitutes a breach of an applicable duty that the person
owes to another person and causes the death of that other person. If a body
corporate, partnership, unincorporated body,

unincorporated association or self-employed person commits the offence,

the maximum penalty is $16,522,000 or 20 years imprisonment for a natural
person. If an officer commits the offence, the maximum penalty available is 20
years imprisonment.

Volunteers and employees are exempt from prosecution for the offence. The
offence will be available from a date to be proclaimed or otherwise by 1 July
2020.

The Minister for Workplace Safety said that the state government promised
it would “make workplace manslaughter a criminal offence and that's exactly
what [it has] done — because there is nothing more important than every
worker coming home safe every day”.

Continued on Next Page
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Northern Territory

The industrial manslaughter offence will be committed if conduct is
intentionally engaged in that breaches a health and safety duty, causes

the death of an individual to whom that health and safety is owed and the
person is reckless or negligent about that conduct. The maximum penalty is
$10,205,000 if a body corporate commits the offence and life imprisonment if
an individual (including an officer) commits the offence.

The offence will be available from a date to be proclaimed.

Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters)
Bill 2019 (Vic)
Work Health and Safety (National Uniform Legislation) Amendment Bill 2019 (NT)

Western Australia moves closer to harmonisation of safety laws
with national ‘model law’

Last month, the state government in Western Australia introduced the Work
Health and Safety Bill 2019 (WA). The bill will replace the Occupational Safety
and Health Act 1984 (WA) and amend other industry-specific safety legislation.

Key reforms in the bill include two industrial manslaughter offences (industrial
manslaughter — crime and industrial manslaughter — simple offence), a
prohibition on insurance and indemnities under which a person is covered
for liability for a monetary penalty under the Act and a duty on persons
conducting a business or undertaking that provide services relating to work
health and safety.

For this new latter duty, a "WHS service provider’ must ensure, so far as is
reasonably practicable, that its services are provided so that any relevant

use of them at, or in relation to, a workplace will not put at risk the health
and safety of persons who are at the workplace. ‘Services’ include testing

or analysis, training or other educational courses, other information or
documents (e.g. reports, plans, guidelines or manuals) and recommendations
or other advice. Some services are excluded, including those subject to legal
professional privilege and those which are provided in-house. The intention
for introducing this duty is so "WHS service providers’ take “appropriate
care” in the provision of services; it will not diminish the duties of the person
conducting a business or undertaking that engaged the ‘WHS service
provider’.

Work Health and Safety Bill 2019 (WA)

Attorney-General'’s continues consultation on Industrial Relations
reform

In September 2019, Attorney-General and Industrial Relations Minister
Christian Porter commenced a review of ‘potential improvements in Australia’s
Industrial Relations system.’

The consultation is proceeding by way of discussion papers released by the
Attorney-General’s office to which employers, employee groups and other
interested parties are invited to respond.

Consultation has completed on the first two discussion papers which called for

feedback on:

* a proposal to increase the term of enterprise agreements (beyond the
current four-year nominal expiry date under the FW Act) that cover major
new ‘greenfields’ projects; and

* the enforcement and penalties regime under the Fair Work Act 2009 (Cth)
including a criminal sanctions for ‘wage theft'.

In November, the Attorney-General released the third, and relatively open-
ended, discussion paper on ‘cooperative workplaces’ seeking views on
whether and how improved productivity performance might be available to
Australian workplaces through more harmonious workplaces.

Continued on Next Page
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Circular on Further Regulating Recruitment Practices to Promote
Female Employment

Nine departments, including the Ministry of Human Resources and Social
Security ("MOHRSS"), jointly issued the Circular on Further Regulating
Recruitment Practices to Promote Female Employment on 18 February 2019.
The Circular gives a further detailed description of particular forms of gender
discrimination in recruitment activities, clearly requiring that in preparing the
recruitment plans or in other recruitment activities, all types of employers

and human resource service agencies shall neither impose limits on gender
or have gender preference, nor refer to the gender as an excuse to restrict
opportunities available to women to seek employment or refuse to employ
women. Also, the Circular calls for establishing the joint interview mechanism,
under which authorities will hold a joint interview to talk with those employers
on suspicion of gender discrimination during the recruitment process,
according to whistleblower reports and complaints they have received;
employers will be investigated and punished if they refuse to attend such talk
or to make corrections after the talk, and their illegal practices will be exposed
among the general public through the media. Moreover, the Circular stresses
that, efforts shall be made to improve training services concerning women's
employment, promote the development of care services for infants under the
age of three, step up after-school services for primary and middle schools,
optimize and put in place the maternity insurance system, and thus create a
good environment and favorable conditions for women's employment.

More...

Circular of the Ministry of Human Resources and Social Security,
the Ministry of Finance, the State Taxation Administration and
the National Healthcare Security Administration on Executing
the Comprehensive Plan for Reducing the Social Insurance
Contribution Rates

Four departments, including the Ministry of Human Resources and

Social Security ("MOHRSS"), have issued the Circular on Executing the
Comprehensive Plan for Reducing the Social Insurance Contribution Rates
(the "Circular") on April 28 2019. The Circular reads that contributions to

the employees' basic endowment insurance borne by enterprises in each
region may be reduced to 16%, if the current level of contributions they make
is higher than 16%; if the current level is lower than 16%, research shall be
conducted to work out transitional measures. Further, the Circular expressly
states that efforts will continue to lower the work-related injury insurance
contribution rate, and that where privately-owned business and personnel
seeking flexible employment opt to join the employees' basic endowment
insurance scheme, individuals making the insurance contributions are allowed
to select a proper base that ranges between 60% and 300% of the officially
assessed base. The portion of state-owned capital allocated to supplement the
social insurance fund will be enhanced and be set at 3.5% in 2019. Moreover,
the Circular requires that practices to intensively settle and collect previous
contributions in arrears without approval, and any practices to increase the
actual burden of contributions on small and micro firms, are prohibited in all
regions during the social insurance contribution collection regime reform,

in order to ensure that the burden of social insurance contributions on
enterprises, particularly on small and micro firms, will be substantially reduced.

More...


http://www.mohrss.gov.cn/SYrlzyhshbzb/jiuye/zcwj/201902/t20190221_310707.html
http://www.mohrss.gov.cn/gkml/zcfg/gfxwj/201904/t20190429_316528.html
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Recommendations to increase Maternity leave from 10 weeks to
14 weeks

In her 2018 Policy Address, the Chief Executive proposed that the statutory
maternity leave (“SML") under the Employment Ordinance (“EO") be
extended to 14 weeks (from the current 10 weeks). Following this, the Labour
and Welfare Bureau submitted recommendations on this in the document
“Review of Statutory Maternity leave”. Their recommendations include:

1) extending SML to 14 weeks, with details including:

a. the newly added 4 weeks will continue from the current 10 weeks
granted to expectant mothers;

b. the pay for the additional 4 weeks will remain at fourfifths of the
employee’s average daily wages;

c. the government will fund the additional 4 weeks of SML wages — this
will be paid by the employer to the employee following the current
procedure for paying the 10 weeks of SML pay, and upon proof of
payment the government will reimburse the employer;

d. the additional 4 weeks SML pay will be capped at $36,822 per
employee.

2) amending the EO as follows:

a. amend the definition of “miscarriage” to “the expulsion of the
products of conception which are incapable of survival after being
born before 24 weeks of pregnancy” (currently it is 28 weeks) — this
will entitle an employee whose child is incapable of survival after
being born in the 24th week of pregnancy or after to SML (currently
a termination of pregnancy in the 24-27th week will only entitle an
employee to sick leave);

b. require an employer to pay sickness allowance to a pregnant
employee who attends a pre-natal medical examination provided that
she provides a medical certificate and relevant documentary proof of
her having done such medical examination.

The Government intends to introduce a bill amending the EO to the
Legislative Council in late 2019.

More...

Hong Kong District Court Strikes Out Discrimination Claim
Against Judges

Hong Kong's District Court (the "Court") in [E#8% v KiHENR B A [2018]
HKDC 1589 struck out the Applicant's discrimination claim against the
Respondents, who were the judges who dismissed the Applicant's appeal in
a Court of Appeal case CACV 185/2017. The Court also gave a Restricted
Proceedings Order against the Applicant.

Facts

The hearing of CACV 185/2017 was scheduled on 1 June 2018, but the
Applicant was unable to attend the hearing due to his sickness. The
Respondents dismissed the Applicant's appeal in the absence of the
Applicant. The Applicant claimed that the Respondents discriminated him on
the ground of his disability by refusing to adjourn the hearing.

For the present case, the Respondents applied for a striking-out order while
the Applicant submitted an application to appoint an amicus curiae and an
application to list the Judiciary as a respondent.

Decision

The Court struck out the Applicant's claim.

Continued on Next Page
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Hong Kong Government Publishes Proposed Amendments to
the Occupational Retirement Schemes Ordinance (ORSO)

On 4 April 2019 the Hong Kong government published the long-awaited
Occupational Retirement Schemes (Amendment) Bill 2019. This Bill is
designed to:

* ensure that retirement schemes which are registered or exempted under
ORSO are "employment-based" (thereby outlawing certain purely
investment-based products which have sprung up since ORSO commenced
in the mid 90s)

* grant the MPF Authority (MPFA) increased powers and discretion to
investigate, approve or reject applications for registration, and

® |imit the circumstances in which retirement schemes can, in the future,
apply for exemption under ORSO

These anticipated changes have been previously considered in our earlier
alerts of:

Hong Kong's Mandatory Provident Fund Schemes Authority proposed new
changes to the Occupational Retirement Schemes Ordinance, 19 June 2018

MPFA Launches Consultation to Overhaul Hong Kong Retirement Schemes
Regime, 14 December 2017

Below are some of the more important consequences of the proposed
legislation and some of the concerns arising from the proposed changes.

1. Requiring all registered or exempted ORSO schemes to be "employment-
related"

This is the most fundamental, and intrusive, change to the Hong Kong
retirement schemes regulatory regime. It will require the employer of every
single one of the over-4,000 ORSO registered or exempted schemes to
confirm annually that each scheme satisfies the "employment-related
criterion”.

A scheme satisfies the "employment-related criterion” if, in simple terms:
* the only persons who are members of the scheme are employees (or
former employees) of the employer, or employees of a former employer

Continued on Next Page
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in respect of which a transfer has been made to the scheme, and
* no other types of person (i.e., non-employees) are permitted to become

members of the scheme

The current draft of the Bill contains unusual provisions deeming "full-
time" independent contractors to be "employees”. Precisely how this is
intended to work (or, indeed, why it is even in the proposed legislation)
will no doubt be explained in due course.

An unexpected consequence of the proposed legislative changes

is a material narrowing of the definition of "occupational retirement
scheme" in ORSO by excluding from such definition any scheme

or arrangement which does not limit membership to, in essence,
"employees”. Whilst this means that any scheme or arrangement which
is open to any non-"employee" cannot be registered or exempted
under ORSQO, it also means that it will not be unlawful under section

3 of ORSO to contribute to or administer such a scheme. It is unclear
whether this was the intention of the government. If it was, and so if this
drafting is adopted, then it is possible that this may give rise to a new
class of arrangement which is non-registered, non-exempt retirement
schemes which cannot provide tax efficient benefits, but which are
broadly unregulated.

Comment: The essence of this change is well intentioned and should
be relatively easy for employers to embrace (other than, of course, the
schemes which are not employment-related!). It will require each of the
4,000 schemes in existence to be considered in order to ensure that the
membership rule is sufficiently tight so as to exclude "non-employees".
We do have a slight concern that there may be overseas schemes that
are currently exempt under ORSO and may have standard membership
clauses which do not expressly exclude non-employees. If this is the
case then this could result in major restructuring arrangements for such
schemes, their employers and the impacted employees.

. Increasing the investigation powers of the MPFA

The Authority is seeking powers of investigation which are broadly
aligned with those provided to other regulatory authorities in Hong
Kong.

Comment: This change should not be a cause of any particular concern.

. Limiting the circumstances in which a future retirement scheme can be

exempted under ORSO

This change has been the subject of substantial discussion over the last
year or so. It is also the primary topic of the two previous alerts from us

referred to above.

This change will materially narrow the circumstances in which a
retirement scheme can obtain an ORSO exemption certificate in the
future. The principal concern is that it is not at all uncommon for an
international business looking to set up in Hong Kong (or send globally
mobile international executives to Hong Kong) to wish to employ
executives in Hong Kong who are members of an overseas retirement
scheme (a "Home Country Scheme"). In order to avoid committing an
offence under ORSO the employer must obtain an exemption certificate
for the Home Country Scheme.

Currently there is a clear and obvious route to enable the Home
Country Scheme to obtain an exemption certificate (the "no more
than 10 percent or 50 members being Hong Kong permanent identity
cardholders" route). The proposed changes will result in this clear and
obvious route being removed in its entirety. This will mean that

Continued on Next Page
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the ONLY way in which the Home Country Scheme can obtain an
exemption certificate is by applying under the (very rarely used) section
7(4)(@) ORSO. This section enables the MPFA to grant an exemption
certificate where the applicant scheme is "registered or approved by a
regulatory authority outside Hong Kong performing functions which are
generally analogous to those of the [MPFA]" (the "analogous authority
exemption").

Comment: The MPFA has historically failed to provide any guidance as
to which "regulatory authorities outside Hong Kong" satisfy the criteria
of providing analogous functions.

Notwithstanding numerous requests and despite the hugely increased
importance of this analogous authority exemption, the MPFA continues
to refuse even to commit to providing information to the retirement
scheme industry of which overseas authorities it considers satisfy the
condition of "performing functions which are generally analogous" to
those of the MPFA.

This refusal to provide such information is a cause of concern. Either
the MPFA is refusing to explain its position due to a desire to keep

this exemption option very narrow (which would be a material issue for
employers, and lawmakers, to consider when debating the impact of
this legislation on Hong Kong) or the MPFA is unaware of the powers
and functions being undertaken by its fellow regulators generally, which
raises a separate set of concernsl!

In any case, we would strongly encourage the MPFA to clarify this
important issue, and for lawmakers to insist on a disclosure by the MPFA
of the manner in which it intends to apply the analogous authority
exemption.

Conclusion

When it gets to the stage of commenting on the drafting of the Bill then much
of the "devil" will almost inevitably be in the "detail". Certainly most of the
changes set out in the Bill were expected. That does not, however, mean that
the implementation of the changes or, indeed, the impact of the changes

is going to be seamless or painless. There will be pain and there will be
disruption. The amount of pain and the amount of disruption can be minimised
by transparency from the regulators who will oversee these changes, and by
continued constructive dialogue with the industry as a whole. Many of these
changes will be felt hardest by global employers who have operations in Hong
Kong. If the new legislation is introduced in a clumsy or heavy-handed manner
then this will impact Hong Kong's reputation globally.

More...

The Occupational Retirement Schemes (Amendment) Bill 2019:
"Devils" in the Details

Our recent update commented on the broad aim of the changes proposed to
be made to the Occupational Retirement Schemes Ordinance (ORSO) by the
ORS (Amendment) Bill 2019. This update dives deeper into the Bill to identify
three of the ugliest or weirdest "devils" in the details of the Bill.

Devil 1 - Increased powers for the Registrar

The Bill grants the Registrar of Occupational Retirement Schemes materially
increased powers of investigation. Such powers are broadly fine as they bring
the Registrar in line with other Hong Kong regulators.

However, the Bill also looks to grant the Registrar the unilateral power to
"impose conditions for [exemption/registration]" as "the Registrar considers
appropriate". Such broad (and unfettered) power could be a concern for
employers and the retirement scheme industry generally. In effect, it would
give the Registrar quasi-legislative powers to determine the circumstances
under which schemes can be exempted or registered under ORSO.

Continued on Next Page


https://www.mayerbrown.com/en/perspectives-events/publications/2019/04/hong-kong-government-publishes-proposed-amendments-to-the--occupational-retirement-schemes-ordinance

2019

HONG KONG

Important:
action likely
required

Good to know:
follow
developments

Note changes:
no action
required

Looking
Forward

4

LOOKING BACK

> »

4

HONG
KONG

APR

2019

The Bill also replaces the current obligation of the Registrar to register a
scheme which satisfies each of the specified statutory conditions with a
discretion. As such, even where a scheme satisfies all required conditions the
Registrar will, if the Bill is approved in its current form, be able to refuse to
register such scheme.

Devil 2 - Codification of trust law obligations into ORSO

Over the course of several centuries, the general principles of trust law have
been determined by the courts and such determinations have resulted in
many thousands of pages of judgments and academic tomes. Such writings
include a comprehensive analysis of how trustees should act and the extent of
their obligations under different circumstances (also known as the "fiduciary
obligations" of trustees).

The Bill attempts to condense the fiduciary obligations of trustees into

around 160 words. There is no explanation as to why this is considered
necessary. There is also no analysis on the impact such codification of fiduciary
obligations may have on the rights of a beneficiary of the trust (for instance,
will an aggrieved beneficiary now have to bring an action for breach of
statutory duty as opposed to breach of fiduciary duties?).

Rather strangely, the Bill also contains an obligation on the employer of a
retirement scheme which is applying for registration to confirm that the trustee
has complied with the relevant obligations set out in the 160 words purporting
to describe the fiduciary obligations of a retirement scheme trustee.

Precisely how any employer will satisfy itself that it can give such confirmation
will, no doubt, be a cause of considerable discussion between the employer
and the trustee.

Devil 3 - Amended definition of "occupational retirement scheme"

ORSO came into being in 1995 as a direct result of the Mirror Group/Robert
Maxwell pension scandal in the early 1990s, which involved the theft of
several hundred million pounds worth of Mirror Group Pension Fund assets.
ORSO created an oversight structure designed to ensure that "occupational
retirement schemes" set up for Hong Kong employees were properly funded
and the assets appropriately secured.

To this end, the original (and current) definition of "occupational retirement
scheme" was drafted in a broad manner to capture as many of these post-
termination-of-employment-promise type arrangements as possible.

The Bill will narrow the definition of "occupational retirement scheme"” by
inserting a condition that only a scheme limiting its membership to employees
or former employees’ will fall within such definition of "occupational retirement
scheme". Therefore, a current or future scheme that admits (or is drafted in a
manner such that it could admit) even one person who is not an employee (or
former employee) will cease to be an "occupational retirement scheme" for
the purposes of ORSO. As such, it means that (1) such an arrangement is not
governed by ORSO at all, and (2) such an arrangement is therefore not subject
to any of the structural, funding or investment restrictions imposed by ORSO.

This would be a bizarre outcome and, we can only assume, is not the intention.
This "devil" may well be a mistake!

More...

1 The actual phrase used in the Bill is "eligible person”, which is slightly more complex than
"employee or former employee", but is generally equivalent.
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Statutory Entitlements to Sickness, Holiday, and Annual Leave
Pay

HK District Court in Mak Wai Man v Richfield Realty Limited ruled in favour
of the employer taking the commission payment and bonus payment into
account when calculating what amount may be used to discharge the
employer's the statutory obligation to pay certain leave payments under the
Employment Ordinance.

Facts

The four plaintiffs (the "Plaintiffs") were former employees of the Defendant.
Upon termination of their employment, the Plaintiffs claimed for shortfalls in
their statutory holiday pay, annual leave pay and/or sick leave allowance (the
"Statutory Entitlements").

Under sections 35(4), 41(6), and 41C(6) of the Employment Ordinance (“the
Deduction Sub-Sections”), if, pursuant to the terms of the employee's
contract of employment or any other agreement or for any other reason, the
employee is paid by his employer a sum of money in respect of a day of sick
leave, statutory holiday and annual leave taken by him/her, the statutory leave
payment payable to the employee in respect of that day of sick leave/statutory
holiday/annual leave is to be reduced by the sum.

The Plaintiffs claimed that the 'team-based' commission ("Commission") and
team leader bonus ("Bonus") they received during their employment were
only attributable to working days, and therefore were not paid for or inclusive
of Statutory Entitlements and should not be deducted from the calculations.
The Defendant argued that since the Commission and Bonus were paid
monthly, they should be taken to be payments for every day of the month and
are inclusive of Statutory Entitlements.

Court’s Decision

The court found both the Commission and Bonus fell within the Deduction
Sub-Sections and held that such sums could be used to reduce the employer's
obligation to pay the Statutory Entitlements. As such, there was no shortfall
and the Defendant is not liable for any further sum to the Plaintiffs. In arriving
at this conclusion, the court dealt with two issues:

1. Were the Commission and Bonus paid for or inclusive of Statutory
Entitlements?

The amount that can be used to set off an employee’s Statutory Entitlements
is not limited to the employee’s “wages”, as defined in section 2. Where an
employee is paid “a sum of money” in respect of the leave day, the sum of
money which is not necessarily “wages” can be used to set off the Statutory

Entitlements.

The court considered that the Commission and Bonus do not wholly fall
within the definition of "wages" in section 2 of the Employment Ordinance

as the payments cover not only work done by the individual plaintiffs
themselves but includes payment for work done by their teammates. As such,
for the Commission and Bonus to be included in calculating the Statutory
Entitlements, they must fall within the extended definition of wages under the
Deduction Sub-Sections.

The definition of “wages” in calculating the daily rate of the Statutory
Entitlements covers not only payments by the employer to the employee in
respect of work done, but also in respect of a day of leave or a normal working
day where the employee is not provided with work.

Continued on Next Page
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Hence, it was held that both the Commission and the Team Leader Bonus
were paid for each day of the month and attributable to both working days
and notional or non-working days. In other words, the Commission and Bonus
include payments to the Plaintiffs for days when they were on leave and
therefore is paid for or inclusive of their Statutory Entitlements.

2. Should the Bonus and Commission be deducted pursuant to the Deduction
Sub-sections?

The Deduction Sub-Sections allow for deductions of any sums of money paid
by the employer to the employee pursuant to 1) the terms of the employment
contract; 2) any other agreement; and 3) for any other reason, in respect of a
day of holiday/annual leave/sick leave.

There was no express term in the Plaintiffs' employment contracts or express
agreement providing that the Commission and Bonus was inclusive of
Statutory Entitlements. Therefore, the question for the Court was whether
the Commission and Bonus payments fell within the ‘any other reason’ limb.
The court adopted a purposive approach to interpreting that expression and
held that “any other reason” encompassed a non-exhaustive list of reasons to
further the legislative objective of avoiding double payment by the employer.
Examples of such reasons included by operation of law and situations where
estoppel may arise.

The court then held that the Commission and Bonus were paid for and
inclusive of Statutory Entitlements, a failure to deduct such sums causes
double payment by the employer and is inconsistent with the policy objective
of the legislation and therefore such sums should be deducted from the
calculation of the Statutory Entitlements.

Takeaways for employers

For contracts of employment which involve variable payments or commissions,
it is recommended that employers state expressly in the contracts of
employment that such sums are paid in fulfillment of the statutory entitlements
of the employee to ensure that the payments fall within the Deduction Sub-
Sections.

More...

Think Twice before Delegating Authority to Employees!

In the case Tien Sau Tong Medicine Company (Hong Kong) Limited v Cheung
Po Ling and Wu Chi On [2019] HKCFI 1258, the court considered whether two
employees misused company funds for their personal purposes.

Facts

The Plaintiff company (the “Plaintiff”) was wholly owned by one shareholder,
Mr. Ng (who is also the sole director) and the 15t Defendant and 2" Defendant
were mother and son who were both employed by the Plaintiff. The 1<
Defendant handled most of the day to day management and administration
of the Plaintiff and had signing rights as she was the only authorised signatory
for the Plaintiff's bank accounts. There was no dispute the 1% Defendant owed
fiduciary duties to the Plaintiff.

Continued on Next Page
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Hong Kong continues its Journey Along the Rainbow-Coloured
Road

In 2018 the Hong Kong courts determined that it was irrational for the
Immigration Department to refuse to grant the same-sex spouse of an
expatriate worker arriving in Hong Kong the same right to work in Hong Kong
as is granted to every opposite-sex spouse (see our update here). This decision
was greeted with acclaim internationally and, generally, was well accepted in
Hong Kong also.

On 6 June 2019 the Hong Kong Court of Final Appeal took a further (lengthy)
step towards internationally accepted norms by making it unlawful for the
Hong Kong Government to provide lower benefits to a spouse in a same-sex
marriage than to a spouse in a heterosexual marriage, and that it is unlawful
for the Inland Revenue Department to refuse to accept same-sex marriages
when considering individual tax treatment.

On 6 June 2019 the Court of Final Appeal issued its judgment in the case of
Leung Chun Kwong v. Secretary for Civil Service and Commissioner of Inland
Revenue.

The case involved a same-sex couple (Angus Leung and Scott Adams) who had
been legally married in New Zealand (where it is lawful for same-sex couples to
marry). Angus Leung works for the Hong Kong government as a civil servant.
The terms of employment for a civil servant entitle the employee to certain
benefits (medical and dental) which can be extended to the spouse of the

civil servant. Mr. Leung applied for his spouse (Mr. Adams) to be granted such
benefits. His application was rejected on the grounds that same-sex marriages
were not recognised in Hong Kong.

In addition, the Hong Kong tax system contains preferential tax treatment

for married couples. Mr. Leung sought to file tax returns with the Hong Kong
Inland Revenue Department (IRD) naming Mr. Adams as his spouse. The tax
returns were rejected by the IRD on the grounds that spouses cannot be of the
same sex.

Mr. Leung challenged both of the above decisions and, having suffered various
losses in the lower courts, the matter was heard by the Court of Final Appeal
earlier this year. The primary argument put forward by the Government and

by the IRD to justify their decision to reject the various applications made by
Mr. Leung was that differential treatment between different-sex and same-sex
relationships was necessary in order to protect the institution of traditional
marriage.

The Court of Final Appeal (CFA) rejected the arguments put forward by the

respondents. In particular the CFA determined as follows:-

* There is no rational connection between denying Mr. Leung (or his spouse)

employment and tax benefits and protecting the institution of marriage, and

* The argument that spouses in same-sex marriages should be treated less
favourably due to the fact that same-sex marriages are not possible in
Hong Kong is a circular (and therefore flawed) argument.

The CFA held in favour of Mr. Leung on both counts.

Continued on Next Page
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What does this mean for the future?

This is a very clear indication of the way in which the Hong Kong judiciary
view the issue of same-sex marriages. It is probable that more and more cases
are going to be filed with the court seeking equality of treatment for gay
couples, particularly in relation to the public sector. It is also probable that the
Government's appetite for defending these cases will reduce and that it will
begin being more proactive and taking steps to equalise the position without
being directed to do so by the courts.

After all, even Taiwan now permits same-sex marriages!

Whilst neither this decision, nor any prior decision, impacts private sector
employment contracts, it is a fact that the large number of public sector (and
quasi-public sector) employees in Hong Kong will, in our opinion, drive a new
"normal” in the HR landscape. That new "normal" will be the provision of
equality of benefits for employees regardless of their sexual orientation.

Hong Kong is renowned for its ability to change its landscape rapidly through
the creation of new infrastructure projects. It is now becoming known for its
ability to change in other ways also.

This is a day to celebrate.
More...

Lessons Learned: The Significance of Restrictive Covenants

In McLarens Hong Kong Limited v Poon Chi Fai and others [2019] HKCFI 1550,
the court refused to grant a springboard injunction in favour of the employer.

Facts

The 1% to 9" Defendants (“D1 to D9") were employed by the Plaintiff, a
corporation providing insurance loss adjusting services. The 15t Defendant
("D1") was a director to the Plaintiff and the 2" to 9t Defendants (“D2 to D9")
were full-time employees. D1 to D9 terminated their employment contracts
with the Plaintiff and joined the 10* Defendant (“D10"), which provided similar
services as the Plaintiff and was a competitor of the Plaintiff.

The Plaintiff alleged D1 to D9 breached their duties of confidentiality, and in
particular, D1 breached their fiduciary and director’s duties; and alleged D10
was a party to the conspiracy to injure the Plaintiff and also vicariously liable for
D1 to D9’s breaches. In addition, the Plaintiff sought a springboard injunction
against D1 to D9, restraining them from engaging in a similar business and
soliciting any of the Plaintiff's customers and business partners for a period of
six months.

Court’'s Decision

In refusing to grant a springboard injunction against D1 to D9, the court turned
to five factors to decide whether a springboard injunction should be granted.

1. Whether there was unlawful use of the confidential information.

From the evidence, most of the Defendants copied and took away large
quantities of the Plaintiff's documents, in particular, D1 who deliberately
requested a confidential document from the Plaintiff a day before his
resignation. The 3™ and 6™ Defendants also copied a vast amount of
documents that were unrelated to their duties. The court agreed that there is
a legitimate concern of a real risk that the confidential information would be
misused.

2. Whether the defendants obtained an unfair competitive edge (built a
springboard) by reason of the breaches.

The Plaintiff has the burden to prove the causal link between the misuse of the
confidential information and the building of the springboard. On this regard,

although it was certain that D1 to D9 took client lists of the Plaintiff when they
terminated their employment contracts, the court found that D1 to D9 did not

Continued on Next Page
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need to use the information for their own benefit, because some information
taken by D1 to D9 was publicly available online. Further, the court agreed that
without a restrictive covenant to this effect, D1 to D9 are entitled to persuade
the Plaintiff's clients to move their case files to the 10" Defendant. Therefore,
the Plaintiff failed to establish the causal linkage.

3. Whether the unfair advantage still existed on the date the springboard
injunction is sought.

The court held that even if there was any unfair advantage previously, it would
now be non-existent because the Plaintiff's information and documents had
been returned and/or deleted.

4. Whether damages are an adequate remedy to the Plaintiff.

The court found a monetary award would be adequate to compensate the
Plaintiff.

5. Whether a springboard injunction is a remedy that carries the lower risk of
injustice if it turned out to be wrong.

The court decided that the grant of a springboard injunction does not carry the
lower risk of injustice because the Plaintiff's interests were already protected by
the Modified Undertakings (which was in effect an interim injunction) and the
possibility of an account of profits or damages if they won at trial; whereas D1
to D9 would be out of a job for a significant period if the springboard

injunction was wrongly granted.
Takeaways for employers

Employers should consider carefully the types of information and connections/
goodwill it needs to protect when an employee leaves, and take steps to
protect those interests. This can be done through a combination of things such
as a longer notice period, garden leave clause, post termination restrictive
covenant, express confidentiality obligation and/or long term incentive plan or
other incentive payments.

More...

Terminating engagement in good faith and with rationality

Hong Kong Court of Appeal ("CA") in FWD Life Insurance Co (Bermuda) Ltd v
Poon Cindy [2019] HKCA697 remitted a claim regarding an agency agreement
to the Court of First Instance with the Judge to decide on whether the
Defendant can successfully resist the Plaintiff's claim on the argument of Good
Faith and Rationality, which was only raised at Appeal.

Facts

The Defendant claimed that her engagement was wrongfully terminated
after she refused to accept a demotion. One of her arguments was that there
was an implied term in her Agent Agreement (“AA") that it would not be
terminated without valid reasons and an implied term to the Letter of Offer
that she would not be demoted from the position as Agency Director without
any valid reasons given.("Valid Reason implied term").

Decision

At the hearing in the Court of First Instance the Judge rejected the Valid
Reason Implied Term argument as he decided there was no necessity for such
an implied term in the AA and the Letter of Offer. Although the Judge was
aware of the nexus of the proposed demotion and the termination, he did not
give much consideration to the Valid Reason Implied Term against demotion
since the Defendant did not actually accept the demotion. . The CA found
that the Judge in the court below erred on this point because ‘given the nexus
between the proposed demotion and the termination, the Judge should
examine the Valid Reason Implied Term in both contexts together.

Continued on Next Page
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The necessity for a Valid Reason Implied Term to restrict the power of
demotion could affect the necessity for a Valid Reason Implied Term for
termination. If the court is satisfied that there was indeed a Valid Reason
Implied Term for demotion, it would go far in establishing the Valid Reason
Implied Term for termination in the context of a termination based on refusal
to accept demotion.’

The common law on an implied term based on good faith and rationality (the
"Good Faith and Rationality Implied Term") had developed since 2015. As
such, at the hearing of the appeal, Defendant's counsel advanced arguments
based on the Good Faith and Rationality Implied Term, stipulating that:

‘The power to terminate the Agent Agreement would be exercised in good
faith and would not be exercised for arbitrary, capricious, perverse or irrational
reasons. The power to demote the Defendant from her position as Agency
Director would be exercised in good faith and would not be exercised for
arbitrary, capricious, perverse or irrational reasons.’

The CA was of the view that it would be unjust if the Defendant wasn't given
a chance to rely on and present arguments on the Good Faith and Rationality
Implied Term. The CA viewed ‘the Valid Reason Implied Term and the Good
Faith and Rationality Implied Term to be two sides of the same coin. The
Valid Reason Implied Term requires the Plaintiff to give a valid reason for the
proposed demotion and (if demotion was not accepted) termination. In the
context of the Good Faith and Rationality Implied Term, the requirement on
the Plaintiff is to ‘exercise the power of demotion and termination in good
faith and rationally.” Therefore, the case was remitted to the Court of First
Instance to decide whether the Defendant can successfully resist the Plaintiff's
claim and pursue her counterclaim based on the Good Faith and Rationality
Implied Term and the Valid Reason Implied Term.

More...
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Discrimination claim vs. summary dismissal

Hong Kong District Court (“the Court”) in Sarniti v Lee Suk Ling [2019] HKDC
1158 held that Lee Suk Ling (“the Employer”) exercised her right to summarily
dismiss the domestic helper employed in her household (“the Claimant”)
justifiably, following the Claimant's argument that the Employer dismissed her
in breach of the Employment Ordinance (Cap. 57) (“"EQ").

Facts

The Claimant worked in the Employer’s household as a domestic helper from
April 2016 to February 2017 and was dismissed summarily on 19 February
2017. She was pregnant when she was dismissed and she claimed that the
Employer dismissed her upon learning about the pregnancy. Hence the
Claimant claimed that the dismissal was unlawful under the provisions of the
SDO. The Claimant never directly told the Employer that she was pregnant,
until she was dismissed. However, it was alleged that her medical reports as
well as pregnancy test, which was placed in the open in the flat, were moved
whilst she was not at home. Based on those incidents, the Claimant concluded
that the Employer and her husband knew about her pregnancy and dismissed
her because of it.

On the other hand, the Employer claimed that she dismissed the Claimant
because of the grounds under s.9 of the EO. The Claimant was habitually
neglectful in her duties and hence justifying summary dismissal. Despite

the Claimant alleging that there had been little complaint about her work
performance before her pregnancy was allegedly discovered, the Employer
supplied multiple text messages, past warning letters, and a video as evidence
of the Claimant’s poor attitude and work performance.

Decision

Unders.15 EO, an employer is prohibited from terminating the employment
of a pregnant employee where the employee serves notice of pregnancy
immediately after being informed of termination. This prohibition does not
apply to an employee who is summarily dismissed under s.9 EO. The court
found that s.9(1)(a)(iv) was applicable in this case as the Claimant was habitually
neglectful in her duties. The court referred to the test laid out in Laws v
London Chronicle (Indicator Newspapers) Ltd [1959] 1 WLR 698 in relation to
summary dismissal. If summary dismissal is to be claimed as justifiable, the
conduct complained of has to show the employee to have disregarded the
essential conditions of the contract of service.

The requests made by the Employer were reasonable but the Claimant failed
to carry out her basic duties. Despite the allegations by the Claimant’s counsel
that the Claimant’s behaviour did not bring about severe consequences, the
Court considered the ‘totality of the evidence’. Even though the individual
incidents seemed trivial, however, as a domestic helper, the Claimant’s duties
include basic housekeeping, cooking, and buying groceries. Her continuous
and repetitive failure to carry out such basic duties reflected her lack of
intention to perform well on this job. On the whole, her behaviour directly
destroyed such employer-employee relationship. Hence, the court held that
the Employer reasonably summarily dismissed the Claimant, and the Claimant
would not be entitled to the damages claimed.

More...
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Offer of appointment letters and conditions of service

Hong Kong Court of First Instance (“the Court”) in Law Ting Pong Secondary
School v Chen Wai Wah [2019] HKCFI 2236 held that the defendant Chen Wai
Wah (“the Defendant”), who backed out of an employment contract with the
School (“the Claimant”), was not liable to pay for payment in lieu of notice
because his employment had not commenced yet.

Facts

The Defendant signed on the Letter of Acceptance and Conditions of Service
for employment on 17 July 2017. The Letter of Acceptance stated that the
Defendant ‘acceptled] the appointment offered’ in the letter ‘in accordance
with the attached Conditions of Service for Teachers'. It also stated that the
Defendant, once signed, understood that the conditions of the new contract
would ‘come to immediate effect’. As part of the Conditions of Service, it was
required that the Defendant give the Claimant three months’ notice in writing,
or payment in lieu of notice, or a combination of both in order to terminate the
employment contract. The Defendant backed out of the contract on 22 August
2017 without giving notice. The Claimant requested for payment in lieu of
notice, and the Defendant refused to pay.

The argument put forward by the Defendant was that his employment would
not commence until 1 September 2017. As such, he was not bound by the
notice requirement under the Conditions of Service. The Claimant’s case was
that upon signing the Letter of Acceptance on 17 July 2017, the employment
contract came into immediate effect. Therefore, the Defendant should have
given notice of intention to terminate.

Decision

The Labour Tribunal said that by the Defendant signing the Letter of
Acceptance, the Defendant had understood and agreed to be bound by the
paragraph regarding the immediate effect of the Letter. There was hence a
consensus between the parties that the termination clause in the Conditions of
Service would also become effective immediately. However, the appeal Court,
considered the interpretation of the terms of the employment contract. The
definition of an offer must involve an expression of willingness to contract by
the offeror, and the willingness to contract must be subject to specified terms.
The Court concluded that it was the terms set out in the Conditions of Service
and not the Letter of Acceptance that were the specified terms of the offer. The
reasoning was that in order to decide whether to accept the offer, a person must
read the Offer of Appointment in conjunction with the Conditions of Service

in order to ascertain the terms. This was also expressly stated in the Offer of
Appointment, that the terms could be found in the Conditions of Service.

As such, the Court concluded that the specified terms of the offer were
derived from the Conditions of Service. Following this finding, the Court held
that it is ‘trite law’ that acceptance of an offer has to ‘mirror’ the offer made, in
relation to the terms. Applying such law to the case, the terms set out in the
Letter of Acceptance did not form part of the offer and hence they could not
form part of the accepted terms.

Under the Conditions of Service, the period of employment was expressly
stated to be from 1st September 2017 to 31st August 2018. Hence, the
Defendant was not under employment at the date of termination and he was
not liable to make any payment in lieu of notice.

The Court then considered the function of the Letter of Acceptance, given that
it did not form part of the terms of the employment contract. In the Offer of
Appointment, the Defendant was instructed to sign both copies of the Letter
of Acceptance and Conditions of Service to accept the offer. In effect, the
Defendant’s act of signing the Letter of Acceptance was simply to comply with

Continued on Next Page
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the prescribed mode of acceptance stated in the Offer of Appointment. This
does not mean the terms in the Letter would then become part of the terms
of the contract. Employers hence have to be cautious of the incorporation of
terms. More than one document are involved in most recruitment and hiring
processes. Employers should therefore consider carefully which document to
ask the employee to sign, and where to state the terms of employment.

More...
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Employment (Amendment) Bill 2019 Gazetted - Enhanced
maternity benefits

On 27 December 2019, the Employment (Amendment) Bill 2019 (the "Bill")
was gazetted. The Bill relates to the proposed amendments to the maternity
benefits of female employees who are employed under a continuous contract
of employment.

The proposed amendments under the Bill are as follows:

® Increase the existing 10 weeks of statutory maternity leave entitlements to
14 weeks;

® The current maternity leave pay rate at four-fifths of the employee's daily
average wages will apply to the extended period but the payment focr the
extended period is subject to a cap of HK$36,822;

* Shorten the period of pregnancy mentioned in the definition of
"miscarriage" from 28 weeks to 24 weeks (i.e. miscarriage means the child
is incapable of survival after being born before 24 weeks of pregnancy);

* A certificate of attendance be accepted as proof in respect of entitlement
to sickness allowance for a day on which a female employee attends a
medical examination in relation to her pregnancy.

More...

Court sends clear message to employers on pregnancy
discrimination

In the District Court case of Z&=7,5 ¥f RIB#5E R 2B R/ 5] [2019] HKDC
1749 the Court found that the Defendant employer had engaged in unlawful
pregnancy discrimination and victimisation of its employee. This case provides
useful guidance on what factors the Court takes into account in deciding
damages and costs awards in discrimination cases. The Court also took this
opportunity to increase the starting point for damages for injury to feelings
from HK$50,000 to HK$55,000.

Facts

The Claimant was employed as a clerk by the Defendant, a small-scale
business specializing in windows inspection and repair. The Claimant gave
written notice of her pregnancy to Mr. Chan who was a shareholder and
director of the Defendant in early June 2016. She alleged that soon after
learning of her pregnancy, Mr. Chan made a number of threats to force her to
resign. Mr. Chan told the Claimant that she would be transferred to an office in
a remote area and told her to consider whether she and her baby could

Continued on Next Page
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tolerate the long commute to work during the hot summer months. Mr. Chan
also told the Claimant that if she decides to stay with the Defendant, "her days
will not be good'. Instead, the Claimant was promised compensation if she
chose to resign voluntarily. Despite this, the Claimant chose to continue her
employment.

In mid-June the Claimant had a miscarriage. She underwent surgery and took
a week's sick leave. The Claimant alleged that when she returned to work,
she was not given any work to do and was dismissed by the Defendant soon
afterwards. The reason for dismissal stated on the notice of termination was
"poor work performance”.

After termination, the Claimant complained to the Equal Opportunities
Commission (the "EOC"). When Mr. Chan learned of the complaints, he
told the Claimant that she would not be given severance pay or proof of
employment.

The Claimant commenced proceedings claiming unlawful pregnancy
discrimination and victimisation.

Mr. Chan denied having threatened the Claimant to force her to resign and
claimed that, due to the Defendant's financial difficulties, he had only tried to
persuade her to leave. Mr. Chan did not accept that the Claimant was in fact
pregnant or that she had suffered a miscarriage. He further alleged that the
Claimant had not notified him that she had had a miscarriage or a disability.

Court’s Decision

After hearing the parties' evidence, the Court accepted the Claimant

as a credible witness. Her version of events was largely supported by
contemporaneous written evidence. On the other hand, the Court found Mr.
Chan to be an incredible witness whose witness statement could not be relied
upon. In particular, the Court found Mr. Chan's challenges to the Claimant's
pregnancy and miscarriage unreasonable and lacking in common sense. In
taking the Claimant's version of events, the Court held that the alleged less
favourable treatment of her by the Defendant did take place.

The Court held that the Defendant had discriminated against the Claimant

in breach of the Sex Discrimination Ordinance ("SDO") by dismissing her on
the ground of her pregnancy. The Court found that Mr. Chan believed the
Claimant's pregnancy would have a negative impact on her work and found
her extended sick leave disruptive. The Court found that the Defendant would
not have treated an employee who was not pregnant in the same manner as it
had treated the Claimant. The Court found that the Claimant had been treated
less favourably on the ground of her pregnancy.

Further, the Court held that even if the Defendant had dismissed the
Claimant partly for another reason (Mr. Chan claims that the Claimant's work
performance was poor), as long as her pregnancy was also one of the reasons
for the termination, section 4 of the SDO operates to deem the termination
done because of the pregnancy.

Separately, the Court held that a miscarriage was a "disability" under the
Disability Discrimination Ordinance ("DDQ"). Despite this, the Claimant

was unable to prove that Mr. Chan was aware of her miscarriage before the
dismissal. The Court believed that Mr. Chan had operated on the assumption
that the Claimant's sickness days were only due to her pregnancy and not a
disability. Hence the Claimant's claim of disability discrimination was not made
out.

The Court accepted the Claimant's undisputed evidence that, upon learning
of her complaint to the EOC, the Defendant had refused to provide her with
severance pay and proof of employment. The Court found that this treatment
amounted to victimisation under the SDO.

Continued on Next Page
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The Claimant also claimed victimisation under the DDO. Even though the
Court found that the Defendant had not engaged in disability discrimination,
it held that the Defendant had refused to provide the Claimant with severance
pay and proof of employment upon learning of the Claimant's disability
discrimination complaint. The definition of a "discriminator" in the DDO
includes "a person who could potentially be a discriminator". Applying

this definition, the Court found that Mr. Chan fell within the definition of a
discriminator and the claim for victimisation under the DDO was made out.

Award of damages

The Court awarded the Claimant damages in the sum of HK$133,000 for injury
to feelings, loss of income and punitive damages.

Injury to feelings

The case of Yuen Wai Han v South Elderly Affairs Limited stated that the
starting point for damages for injury to feelings in pregnancy discrimination
cases should not be less than HK$50,000. The Court held that since this case
was decided 15 years ago, it was time to update the figure and increased the
starting point to HK$55,000.

In assessing the appropriate amount of damages to award the Claimant,

the Court took into account a number of factors, including the fact that the
Claimant and Mr. Chan have had an amicable working relationship for more
than 3 years before her pregnancy; the immense stress caused by Mr. Chan's
threats to the Claimant leading to the latter's insomnia and hair loss; and the
Claimant's loss of a happy and stable job due to the pregnancy discrimination.
The Court held that an award of HK$90,000 in damages was appropriate in
such circumstances.

Loss of income

Although it took more than 3 months for the Claimant to secure the
replacement job, the Court held that 3 months was a reasonable period of
time for the Claimant's to secure new employment. The Claimant was unable
to demonstrate that she was not offered an employment because she did not
have the employment proof. The Claimant was therefore awarded damages in
the sum of 3 month's salary.

Punitive damages

In making an award of HK$10,000 in punitive damages, the Court took into
account how Mr. Chan had obstinately refused to accept that he had dismissed
the Claimant due to her pregnancy; and unreasonably challenged the
Claimant's pregnancy and miscarriage which had the effect of "rubbing salt in
her wounds".

Award of costs

The general rule in discrimination cases is for each party to bear their own
costs irrespective of the outcome of the case. The Court noted that Mr. Chan
had conducted the proceedings in an unreasonable and detestable manner
hence ordered the Defendant to pay for the costs of the proceedings.

The Court held that Mr. Chan had caused unnecessary stress to all parties

by making serious and unfounded allegations against the Claimant, the
Claimant's doctor, the Claimant's legal representatives and the handling
judges. Mr. Chan also disrupted the proceedings by shouting in court and
attempting to prevent the Claimant's counsel from making his closing
submissions. This led to unnecessary delay and wasted court time. Based on
the above, the Court ordered the Defendant to pay the legal costs incurred by
the Claimant.

Takeaway for employers:
This case serves as a reminder for employers not to engage in unlawful

Continued on Next Page
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Draft Haryana Maternity Benefit (Amendment) Rules, 2019
("Draft Haryana Rules")

By virtue of an amendment to the Maternity Benefit Act, 1961 ("MB Act"),
establishments having 50 or more employees are required to set up creche
facilities for employees. In pursuance of the same, State Governments are
required to frame and notify rules to set out the manner in which such facilities
should be set up. Accordingly, the Haryana State Government published the
Draft Haryana Rules inviting comments and suggestions from the general
public in relation to the provision on créche facilities on 9 July 2019. As per
the Draft Haryana Rules, every establishment having 50 or more employees
is required to have 1 créche for every 30 children (below 6 years of age).

The Draft Haryana Rules also lays down specific requirements with respect

to location, infrastructure, staff in the facility, working hours, medical records
of the children, milk and refreshment facilities, outdoor play facilities and
other facilities such as first aid, clean clothes, soap and oil. The Department
of Labour in the Haryana Government invited comments on the proposed
amendments in the Draft Haryana Rules for a period of 45 days from the date
of its publication i.e. till 24 August 2019.

More...

Exemption under the Telangana Shops and Establishments Act,
1988

The Telangana Government issued a notification on 25 July 2019 (published
in the gazette on 27 July 2019) exempting the IT/ITES establishments

in Telangana from certain provisions under the Telangana Shops and
Establishments Act, 1988, i.e. the provisions on opening and closing hours,
daily and weekly hours of work, special provision for young persons, special
provision for women and holidays (other than leaves). This exemption is
granted for a period of 5 years with effect from 30 May 2018, subject to
several conditions. Some of these conditions are that employees cannot be
required to work overtime for over 48 hours per week, a weekly holiday must
be given to the employees, young persons and women can be engaged at
night only if adequate security and transportation is provided, etc. If these
conditions are violated, the Telangana Government reserves the right revoke
the exemption granted at any time without any prior notice. Prior to this
exemption, a similar exemption was in force for 5 years as per a notification
from Telangana Government dated 21 June 2013.

More...


http://egazette.nic.in/WriteReadData/2019/205715.pdf
http://www.egazetteharyana.gov.in/Gazette/Ordinary/2019/28-2019/8519.pdf
https://labour.telangana.gov.in/content/gos/GOMsNo25_Exemption_to_IT.PDF
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Draft Amendment to the Employees Provident Funds and
Miscellaneous Provisions Act, 1952

The Ministry of Labour and Employment issued a proposal to amend the
Employees Provident Funds and Miscellaneous Provisions Act, 1952 ("EPF
Act") on 23 August 2019 inviting public comments till 22 September 2019.
Some of the significant changes being proposed include, amendment to the
definition of wages in order to bring it in line with the Code on Wages, 2019,
flexibility with respect to employees' contribution (depending on various
factors like age, gender, income, etc.), the option for the covered employees
to opt for the National Pension Scheme in lieu of the benefits provided under
the EPF Act, limitation period of 5 years for initiation of inquiries, a time period
of 2 years for conclusion of inquiry, enhanced penalties, etc.

More...



https://labour.gov.in/sites/default/files/Annexure-A_B_C.pdf
http://egazette.nic.in/WriteReadData/2019/212757.pdf
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Applicability of Employment Provident Funds and Miscellaneous
Provisions Act, 1952 ("EPF Act”)

On 31 October 2019, the Central Government issued a notification extending
the provisions of the EPF Act. As per this notification, the EPF Act is now
applicable to establishments (employing 10 or more persons) covered under
the provisions of the erstwhile Jammu and Kashmir Employees’ Provident
Funds and Miscellaneous Provisions Act, 1961, as it stood before its repeal by
the Jammu and Kashmir Reorganization Act, 2019. Prior to this amendment,
the EPF Act was not applicable to the state of Jammu and Kashmir. The
amendment will take effect from 1 January 2020.

More...

Preliminary Draft Rules under the Code on Wages, 2019

The Central Government on 1 November 2019, circulated the preliminary draft
rules under the Code on Wages, 2019 (Draft Rules). The Draft Rules provide
for the manner of calculating the minimum rate of wages, working hours,
weekly holidays, manner of fixing Floor Wage, constitution of central advisory
board, procedure for payment of dues and claims, procedure for deduction
from wages. The Central Government invited comments and suggestions

from the public on the Draft Rules for a period of 1 month from the date of its
publication i.e. till 1 December 2019. These Draft Rules are applicable only

to those establishments that are carried on by or under the authority of the
Central Government.

The release of draft rules by the State Government(s) is still awaited, given
that the State Government(s) will be the appropriate government for private
establishments.

More...

Women allowed to work in nights shifts in all factories in
Karnataka

The Karnataka Government published a notification on 20 November 2019,
allowing women workers at factories to work during the night shifts i.e.
between 7 PM to 6 AM. Under the Factories Act, 1948 ("Factories Act"),
women workers are not allowed to work in any factory in the night shifts.
Recently, the Madras High Court ruled that this provision under the Factories
Act is unconstitutional as violative of the fundamental rights of the constitution.
Pursuant to this ruling, the Karnataka Government published this notification.

This permission to work in the night shift is, however, subject to a few
conditions. Some of the conditions include:

* Written consent of women workers needs to be obtained prior to engag-
ing them in night shifts at a factory.

* The employer has the duty to prevent or deter the commission of acts of
sexual harassment and to provide the procedures for resolution, statement
or prosecutions of acts of sexual harassment. For this, an employer is sup-
posed to take measures such as, express prohibition of sexual harassment;
frame rules relating to conduct and discipline prohibiting sexual harass-
ment and provide for penalties; create awareness regarding the rights
of women workers; encourage them to raise complaints and implement
complaint redressals mechanism at the factories to deal with complaints in
a time-bound manner; provide appropriate working conditions in respect
of work, leisure, health and hygiene to ensure there is no hostile working
environment towards women; and no woman employee should have
reasonable grounds to believe that she is disadvantaged in connection
with her employment.

Continued on Next Page


http://egazette.nic.in/WriteReadData/2019/213564.pdf
https://labour.gov.in/sites/default/files/The Wages%28Central%29 Rules_Preliminary_Draft_1_11_2019_WC.pdf
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Employers will be statutorily required to establish appropriate
measures to prevent workplace bullying

Workplace bullying is one of the recent hot issues in Japan. In this regard, on
5 June 2019, the Act on General Promotion of Labor Policy (rodoshisaku sogo
suishin ho) was amended. The exact enforcement date of the amendment has
not been determined, but the amendment will be enforced to large companies
before June 2020 and small and medium-sized companies before June 2022.
After the amendment is enforced, employers will be statutorily required to
establish appropriate measures to prevent workplace bullying. The Ministry

of Health, Labor, and Welfare plans to issue guidelines which includes matters
such as the definition of workplace bullying and some guidance on what
measures employers actually need to establish.

There are no significant policy, legal or case developments
within the employment space during 2019 Q4.

CONTRIBUTED BY: ANDERSON MORI & TOMOTSUNE
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Possibility of Sectoral-based minimum wage

The Malaysian Minister of Human Resource has proposed that a sectoral based
minimum wage may be implemented in the future. As it stands, the minimum
wage for employees in Malaysia is RM1,100 based on the Minimum Wage
Order 2018. However, the jump in minimum wages is deemed steep by certain
employers which led to increased business operations. The Human Resource
would thus the National Wages Consultative Council Resources, may make
recommendations to the government on the coverage of the recommended
minimum wage by business sector, type of employment and regional areas.

More...

Implementing legislation to protect domestic workers

The Malaysian government is considering to enact a specific legislation

in Malaysia to govern domestic workers in Malaysia. Amongst the salient
provisions are legislation in respect of proper working hours, holidays, salaries
as well as insurance.

More...

Raising the retirement age

The Malaysian Human Resources Minister said that the government of
Malaysia will consider the suggestion to increase the minimum retirement age
in Malaysia. As it stands, the compulsory minimum retirement age in Malaysia
is 60 years old. The Malaysian Trades Union Congress (MTUC) recently
suggested the need to raise the mandatory retirement age to 65 years old.

More...


http://www.jtkswk.gov.my/images/BM/hebahan/pua_20181128_P.U.(A)305.pdf
https://www.theborneopost.com/2019/01/02/rm1100-minimum-monthly-wage-comes-into-effect/
http://www.federalgazette.agc.gov.my/outputp/pua_20181231_PUA%20370.pdf
https://www.perkeso.gov.my/index.php/en/2018/november-2018/socso-for-foreign-workers
https://www.thesundaily.my/local/sectoral-based-minimum-wages-allowed-by-law-kula-segaran-FD599711
https://www.freemalaysiatoday.com/category/nation/2019/08/05/govt-considering-standalone-act-for-domestic-workers/
https://www.freemalaysiatoday.com/category/nation/2019/09/02/govt-to-study-proposal-to-raise-retirement-age/
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Domestic Violence - Victims' Protection Bill

The Bill entitles employees affected by domestic violence to up to 10 days of
leave per year. Employees will also be able to request a short term variation to
their working arrangements, to which the employer must respond urgently and
within 10 days.

This bill received the Royal Assent on 30 July 2018 and will come into force on
1 April 2019.

Recent coverage

Privacy Bill

The Bill intends to replace the Privacy Act 1993 and bring New Zealand's
privacy law in line with recent international developments and reforms. Key
changes include:

e Mandatory reporting of privacy breaches;
* New ways to enforce information privacy principles;
* Stronger powers for the Privacy Commissioner;

* New offences and increased fines.

The Select Committee recently reported back the Privacy Bill, with some
significant recommendations. These recommendations include:

e Clarification on the mandatory data breach reporting regime: The intro-
duction of a mandatory data breach reporting regime is endorsed, but a
number of amendments to it have been proposed. Most significantly, data
breaches will now only be notifiable to the Commissioner and affected
individuals if the breach has caused, or is likely to cause, “serious harm”.

* Privacy Act extended to apply to activities of a NZ agency offshore: The
Privacy Act will apply to all actions taken by a New Zealand agency,
whether inside or outside New Zealand. It will also apply to all personal
information collected or held by a New Zealand agency, regardless of
where the information is collected or held, and where the individual
concerned is located.

* Privacy Act extended to apply to offshore agencies: A significant pro-
posed change is to expressly extend the Privacy Act to apply to agencies
located offshore, so long as that agency is “carrying on business in New
Zealand".

* Further strengthening to cross-border data flow protection: A new infor-
mation privacy principle has been added for the off-shoring of personal
information. If an agency wants to disclose personal information to an
overseas person, it will need to rely on an applicable exemption.

Follow the Bill’s coverage

Equal Pay Amendment Bill

The Bill allows workers to make a pay equity claim within New Zealand's
existing bargaining framework, and accelerate the process for progressing
claims.

The Bill is currently at the Select Committee stage. The Select Committee
report is due to be released on 16 April 2019.

Recent coverage

Holidays Act Review

In May 2018, the Government established a Holidays Act Working Group

to carry out a full review of the Holidays Act, focusing on the provision and
payment of holiday and leave entitlement. Historic underpayments will not be
considered. The Group is due to report back in May 2019.

Recent coverage


https://www.employment.govt.nz/about/news-and-updates/domestic-violence-victims-protection-bill-becomes-law
https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_77618/privacy-bill
https://www.mbie.govt.nz/business-and-employment/employment-and-skills/employment-legislation-reviews/equal-pay-amendment-bill/
https://www.mbie.govt.nz/business-and-employment/employment-and-skills/employment-legislation-reviews/holidays-act-review/
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Pay Equity Joint Working Group

A Fair Pay Agreement Working Group was established in June 2018 to

advise on the establishment of a sector-level bargaining system. This would
allow employers and unions to develop “fair pay agreements” that set
minimum terms and conditions for workers in an entire industry. The Working
Group recommendations were released publicly on January 31 2019. These
recommendations included a compulsory system by default (with no opt-outs),
and a low threshold whereby 10% of workers in an industry (or 1000 total,
whichever number is lower) need to request a fair pay agreement in order to
trigger bargaining.

Working Group’s report

Equal Pay Amendment Bill

The Bill allows workers to make a pay equity claim within New Zealand's
existing bargaining framework, and accelerate the process for progressing
claims.

The Select Committee recently reported back on the Equal Pay Amendment
Bill, with some significant recommendations. These recommendations include:

* Prohibiting employers from differentiating between the remuneration rates
of employees, on the basis of sex.

Clarifying that an employee would only be barred from pursuing a claim
under the Equal Pay Act or Human Rights Act if they had applied to the
Employment Relations Authority for a resolution of a personal grievance.
As introduced, the Bill barred claimants from the other legal avenues if they
had raised a personal grievance under the Employment Relations Act.

* Inserting a definition for the threshold “predominantly performed by
female employees”. The Committee recommended inserting a new section
to clarify this means work performed by a workforce of approximately 60%
women.

e Clarifying that an employer must offer all of the terms of settlement
(including back pay) to the employees who qualify for them, if they wish to
bar future pay equity claims by those employees.

Coverage


https://www.mbie.govt.nz/assets/695e21c9c3/working-group-report.pdf
https://www.simpsongrierson.com/articles/2018/new-employment-laws-will-come-into-force-in-may-2019
https://www.lawsociety.org.nz/news-and-communications/latest-news/news/select-committee-reports-back-on-equal-pay-amendment-bill

INDEX

2019

NEW
ZEALAND

Click here
to view
2018 edition

Good to know:
follow
developments

Note changes:
no action
required

Looking

Back

Looking
Forward

»

»

> )

»

LOOKING BACK

> )

»

»

NEW
ZEALAND

31
MAY

2019

NEW
ZEALAND

31
MAY

2019

NEW
ZEALAND

31
MAY

2019

NEW
ZEALAND

31
MAY

2019

Domestic Violence - Victims' Protection Act

The Act came into force on 1 April 2019. Employees affected by domestic
violence are now entitled to up to 10 days of paid leave per year. Employees
are now able to request a short term variation to their working arrangements,
to which their employer must respond urgently within 10 days.

References to ‘Domestic Violence Leave’ will change to ‘Family Violence
Leave’ from 1 July 2019 to reflect the repeal of the Domestic Violence Act
1995 and the introduction of the Family Violence Act 2018.

Recent coverage

Employment Relations (Triangular Employment) Amendment Bill

A triangular employment arrangement involves a person being employed by
one employer, but working under the control and direction of another business
or organization. The purpose of this Bill is to ensure that employees in
triangular employment arrangements have the right to coverage of a collective
agreement, and are provided with a framework to raise a personal grievance.

The Bill passed its second reading in early April 2019. The Government

responded to the Select Committee’s recommendations and:
Adopted the changes to the key definitions.

* Removed the provisions of the Bill that required workers to be bound by the
same collective agreement as the employees of the controlling third party

* Adopted a framework making it easier for an employee, employer and the
Employment Relations Authority or Court to join the controlling third party
to personal grievance proceedings.

Track the progress of the Bill

Jacks Hardware and Timber Limited v First Union Incorporated

The Employment Court recently upheld the Employment Relations Authority’s
determination to fix the terms of a collective agreement where the parties
were unable to reach an agreement despite five years of bargaining.

The Court found that all the processes provided by the Act to assist the Union
and Jacks Hardware in negotiating, and settling a collective agreement,

were used unsuccessfully. It was therefore appropriate to fix the terms of

the collective agreement in all the circumstances. This is the first time that

the Court has approved use of this statutory power to override the parties’
contractual freedom to define their own bargain in collective negotiations.

Simpson Grierson’s coverage
Copy of the decision


https://www.employment.govt.nz/about/news-and-updates/domestic-violence-victims-protection-bill-becomes-law
https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_76281/employment-relations-triangular-employment-amendment
https://www.employmentcourt.govt.nz/assets/Documents/Decisions/EMPC-114-2018-Postal-Workers-Union-of-Aotearoa-Inc-v-New-Zealand-Post-Ltd-002.pdf
https://www.simpsongrierson.com/articles/2019/employment-court-approves-a-game-breaker-and-fixes-contract-terms
https://www.employmentcourt.govt.nz/assets/Documents/Decisions/2019-NZEmpC-20-Jacks-Hardware-Timber-Ltd-v-First-Union-Inc-Judgment.pdf
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https://www.lawsociety.org.nz/news-and-communications/latest-news/news/third-reading-for-triangular-employment-legislation
https://www.employmentcourt.govt.nz/assets/Documents/Decisions/2019-NZEmpC-87-Tourism-Holdings-Ltd-v-A-Labour-Inspector-of-MBIE-Judgment.pdf
https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_77618/privacy-bill
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Ministry of Business, Innovation and Employment (MBIE)
releases Discussion Paper on Fair Pay Agreements System

MBIE released a Discussion Paper in October in relation to the proposed
introduction of a Fair Pay Agreements System in New Zealand. The Discussion
Paper focussed on issues regarding initiation, coverage, bargaining, dispute
resolution, anti-competitive behaviour and how to conclude a Fair Pay
Agreement. Submissions closed on 27 November 2019.

Find a copy of the Discussion Paper

MBIE releases Consultation document on temporary migrant
worker exploitation

MBIE released a Consultation Paper in October in relation to addressing the
exploitation of temporary migrant workers. 10 proposals were suggested
including introducing a labour hire licensing scheme providing certain
protections for workers, establishing an MBIE dedicated migrant exploitation
0800 phone line and online reporting, and establishing new immigration
offences for employer behaviour that contributes to exploitation and
vulnerability. Submissions closed on 27 November 2019.

The Minister is due to report back to Cabinet in early 2020 on the results of
the consultation process and with final proposals for change.

Find a copy of the Consultation Paper

A Labour Inspector of the Ministry of Business, Innovation and
Employment v Tourism Holdings Limited [2019] NZCA 569

The case was in relation to how to treat tour bus drivers’ commissions when
calculating annual holiday pay once an entitlement to a paid holiday has
arisen. On appeal, application for leave to appeal was granted and the Court
of Appeal held the approved questions of law were:

* What is the meaning of “not a regular part of the employee’s pay” in s
8(1)(c)(i) of the Holidays Act 2003 for the purpose of calculating ordinary
weekly pay under s 8(2) of the Holidays Act?

* If productivity or incentive-based payments are a regular part of the
employee’s pay, do those payments have to be “pay the employee
receives under his or her employment agreement for an ordinary working
week” for the purpose of calculating ordinary weekly pay under s 8(2) of
the Holidays Act?

Find a copy of the decision


https://www.employmentcourt.govt.nz/assets/Documents/Decisions/2019-NZEmpC-101-GD-Tauranga-Ltd-v-Price-and-Ors-Judgment.pdf
https://www.mbie.govt.nz/dmsdocument/7041-designing-a-fair-pay-agreements-system-discussion-paper
https://www.mbie.govt.nz/dmsdocument/7056-addressing-temporary-migrant-worker-exploitation-consultation-document
https://www.employmentcourt.govt.nz/assets/Documents/Decisions/2019-NZCA-569-A-Labour-Inspector-v-Tourism-Holdings-Ltd.pdf

2019

NEW
ZEALAND

Click here
to view
2018 edition

Looking
Back

Looking
Forward

CONTRIBUTED BY: &) Simpson Grierson


https://www.mbie.govt.nz/dmsdocument/7375-better-protections-for-contractors-discussion-document-for-public-feedback

2019

PHILIPPINES

Click here
to view
2018 edition

Good to know:
follow
developments

Note changes:
no action
required

Looking

Back

Looking
Forward

> »

>

LOOKING BACK

> )

4

»

>

PHILIPPINES

S
JAN

2019

PHILIPPINES

22
FEB

2019

PHILIPPINES

1
MAR

2019

PHILIPPINES

24
APR

2019

PHILIPPINES

1
MAY

2019

REPUBLIC ACT No. 11165 also known as the “Telecommuting
Act”

The Act institutionalizes ‘“Telecommuting’ as an alternative work arrangement
for employees in the private sector. Under the Act, Telecommuting refers to
a voluntary arrangement between the employer and the employee in the
private sector allowing the employees to work from an alternative workplace,
eg., from home, with the use of telecommunication and/or computer
technologies.

More...

Department of Labor and Employment Department Order
(DOLE-DO) No. 202-19

Rules and Regulations of Republic Act No. 11165 otherwise known as the
“Telecommuting Act”.

Telecommuting refers to a work arrangement based on the voluntariness
and mutual consent of the employer and employee that allows an employee
in the private sector to work from an alternative workplace with the use of
telecommunication and/or computer technologies.

More...



https://www.officialgazette.gov.ph/downloads/2018/12dec/20181220-RA-11165-RRD.pdf
https://www.officialgazette.gov.ph/downloads/2019/02feb/20190207-RA-11199-RRD.pdf
https://www.officialgazette.gov.ph/downloads/2019/02feb/20190220-RA-11210-RRD.pdf
https://www.dole.gov.ph/wp-content/uploads/2019/04/DO-202-19-Implementing-Rules-and-Reulations-of-Republic-Act-No.-11165-otherwise-known-as-the-Telecommuting-Act.pdf
https://www.dole.gov.ph/wp-content/uploads/2019/05/IRR-RA-11210-dated.pdf
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https://www.sss.gov.ph/sss/DownloadContent?fileName=ci2019-009.pdf
http://bwc.dole.gov.ph/images/Issuances/DepartmentAdvisory/DA_01_19_GuidelinesontheComputationofSalaryDifferentialofFemaleWorkersDuringherMaternityLeaveanditsCriteriaforExemptionPursuanttoRepublicActNo11210anditsImplementingRulesandRegulatio.pdf
https://www.dole.gov.ph/wp-content/uploads/2019/07/Department-Circular-No.-01-19-1.pdf
https://www.dole.gov.ph/wp-content/uploads/2019/10/DO-205-19-Implementing-Guidelines-on-the-Issuance-of-Certificate-of-No-Objections-on-the-Application-for-Work-Related-Permits-Visas-and-Authorities-of-Foreign-Nationals.pdf
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Woman employee who stole nearly $340,000 jailed for criminal
breach of trust

On 21 January 2019, a 37-year-old administrative executive at a property

2019

management firm, Soh Huay Ching, was sentenced to three years and four
months' jail for misappropriating almost $340,000 from her employer. Soh

pleaded guilty to one count of criminal breach of trust linked to more than
$320,000. Two other similar charges involving the remaining amount were

considered during sentencing.

The offences took place between January 2012 and November 2014. Soh
was tasked to collect rent and utility fees from tenants as well as maintain the
season parking at Goldbell Tower in Scotts Road. The maintenance of season
SINGAPORE  parking included allocating spaces and collecting the annual fees of $2,880
22 from tenants who own vehicles. Although the company's policy is not to offer
JAN season parking to non-tenants of Goldbell Tower, Soh went against this policy
and sold season parking to 45 vehicle owners who were non-tenants without
2019 authorisation. She collected fees from these persons and misappropriated
them for her personal use instead of handing them over to the company. She

also misappropriated monies for items such as rentals and utilities.

Her illegal activities came to light when she went on maternity leave in
October 2014 and her colleagues discovered discrepancies in areas such as

SINGAPORE the collection of rental payments. A police report was made in November
2014. In early 2015, Soh's employer received complaints that non-tenants were
parking at Goldbell Tower. The non-tenants told the company that they had
paid Soh for the season parking spaces. Some of them lodged claims against
the firm at the Small Claims Tribunals. All 45 affected vehicle owners were
given their refunds.

More...

Proposed Amendments to the Work Injury Compensation Act

On 31 January 2019, MOM announced that it had reviewed the Work Injury
Compensation Act (“WICA") to provide injured employees with greater
assurance of compensation and much sooner after the accident. The Ministry
sought public feedback on the proposed amendments to the WICA.

Broaden WICA Coverage and Increase Payout

The MOM proposed expanding mandatory insurance coverage to prioritise
lower-income employees most at risk of financial hardship, if their employers
fail to compensate. More than 24,000 currently uninsured employees will
benefit from the expanded mandatory insurance coverage by April 2021.

Important:
action likely The MOM also proposed expanding the scope of eligibility for compensation.
required Currently, only injured employees placed on medical leave are compensated.
SINGAPORE L o5
Those who are injured but have been certified by doctors to be well enough
Good to know: 1 to perform light duties are not eligible for compensation. MOM proposed to
follow FEB expand compensation to those placed on light duties as a result of work injury,

developments - .
2019  such that they are no worse off than those given medical leave.

Note changes: The MOM will also lift maximum compensation levels under WICA by at least
no action

required

10% to keep pace with wage growth and rising medical costs.

Speed Up Claims Processing

To offer a lower cost and speedier resolution to work injury compensation
("WIC") cases as compared to filing a suit in the courts, MOM proposed
streamlining various aspects of claims processes to speed up claims
processing. One of the measures is making compensation based on the
assessment of incapacity at least six months after the date of accident, instead
of waiting for the final extent of injury to be determined. For employees with
injuries that take longer to stabilise, doctors can still defer assessments to a
later date.

Continued on Next Page
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Obligation to work for one employer: The Court was of the view that this did

not go against the existence of an employment relationship between Hwang
and Tuan Sing. Since Tuan Sing only paid half of Hwang’s salary, Hwang
could not be expected to work full-time for Tuan Sing to the exclusion of
Nuri. Therefore, the fact that Hwang had continued working for Nuri while
serving Tuan Sing was not inconsistent with the existence of an employment
relationship between Hwang and Tuan Sing.

Provision of tools, equipment and training: The Court accepted that this was
a relevant factor and that the evidence did show that Tuan Sing had provided

Hwang with office space and equipment. However, it did not consider this
factor conclusive and did not place too much weight on it.

Obligation to provide and accept work: The Court accepted that Hwang was
obliged to accept work from Tuan Sing. Further, given that Hwang was Tuan

Sing’s only in-house legal advisor and that Tuan Sing paid half of Hwang’s
salary, Tuan Sing would have, as a matter of course, provided work to Hwang.
However, the Court did not consider this a conclusive factor.

Right to dismiss, suspend, or evaluate the putative employee: The Court
said that the fact that Hwang had superiors within Tuan Sing to report to
suggested that Hwang would be evaluated by the management of Tuan Sing.

Consequently, it is possible that Tuan Sing could terminate its relationship with
Hwang. However, the Court did not consider this a conclusive factor.

Taking into account the above factors holistically, especially the control and
integration tests, the Court found that an employment relationship existed

between Hwang and Tuan Sing in respect of the work which Hwang did for
Tuan Sing.

More...

World Fuel Services (Singapore) Pte Ltd v Xie Sheng Guo [2019]
SGHC 54

World Fuel Services (Singapore) Pte Ltd (“Plaintiff”) applied to the Court to
enforce a confidentiality clause (“Clause 4"), as well as a non-competition
and non-solicitation clause (“Clause 5”) in the Defendant’s employment
contract dated 15 August 2016 with the Plaintiff. Clause 4 imposed duties of
confidentiality on the Defendant, and Clause 5 stated that for six months after
the Defendant’s termination for whatever reason, he would not compete or
participate in businesses that compete against the business of the Plaintiff,
and would not solicit the patronage of customers, or any brokers, traders,
managers or directors employed by the Plaintiff.

The Defendant tendered his resignation on 19 November 2018 and informed
the Plaintiff that he intended to join a company called China Aviation Oil
(Singapore) Corporation Ltd (“CAO SG") on 19 February 2019 immediately
after he ceased employment with the Plaintiff. CAO SG is a public listed
company in Singapore, and its controlling shareholder is China National
Aviation Fuel Group, a state-run entity in China which supplies aviation oil to
the Plaintiff. After tendering his resignation, the Defendant was put on garden
leave until 18 February 2019. The Plaintiff also applied to the Court to prevent
the Defendant from commencing employment under CAO SG.

The Plaintiff was mainly concerned that the Defendant had contacts with

its suppliers in China and knew the prices that the Plaintiff bought and sold
its aviation oil. The Plaintiff argued that this constituted clear confidential
information that was useful to a competitor, including CAO SG, as CAO SG
and its subsidiaries would tender for aviation oil contracts alongside the
Plaintiff. The information would enable the competitor to negotiate prices for
the purchase and sale of aviation oil to the disadvantage of the Plaintiff.

Continued on Next Page
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The Court allowed the Plaintiff's application to prevent the Defendant from
commencing employment under CAO SG, finding that the Defendant’s
experience must have been an important consideration for CAO SG to employ
him. The Court was also of the view that it was obvious the Defendant carried
all his knowledge of the Plaintiff's connections and business with its suppliers
and customers. It would be impossible to separate confidentiality from a
detached discharge of his duties with CAO SG. In this regard, the Court noted
that the Defendant’s regular visits to China to meet the Plaintiff's suppliers
seemed like a serious and important job. Additionally, the Court was of the
view that, as a supply manager for the Plaintiff, the Defendant had access to
important and confidential information such as the price that the suppliers sold
to the Plaintiff, and the price the Plaintiff sold to its customers.

Even though the Defendant argued that Clause 4, which prevented him

from disclosing confidential information, adequately protected the Plaintiff's
interests and that he would honour his undertaking under Clause 4, the Court
questioned why the Defendant was not similarly willing to honour Clause 5.

Finally, the Court noted that the Defendant will be paid $10,400 a month with
unspecified bonuses and a sign-on bonus of $10,400, whereas the Plaintiff had
a U$40 million annual trading turnover derived from the aviation oil contracts.
Even assuming that the Defendant may lose his job if prevented from working
for CAO SG and taking into account the difficulty in finding another job, the
loss of his new job was easily quantifiable. On the other hand, the loss of
business by reason of price adjustments by the Plaintiff's competitors including
CAO SG would be a more difficult exercise.

For the reasons above, the Plaintiff's application was allowed.

More...

Government, unions and employers agree to raise retirement,
re-employment age

On 5 March 2019, Minister of Manpower Josephine Teo announced that
the Government, unions and employers have agreed on the need to raise
the retirement and re-employment ages beyond 62 and 67. A workgroup
comprising representatives from the Government, labour unions and the
private sector has come to a consensus on the matter.

Minister Teo said that the workgroup, to which she is an adviser, believes
that a higher retirement age will motivate both workers and employers to
invest in skills upgrading and job redesign for older workers, as people enjoy
more years of good health. The re-employment age, up to which firms must
offer eligible workers re-employment, also remains useful. The workgroup
said that the increases in the retirement and re-employment ages should

be implemented in small steps over time as employers will need to make
considerable adjustments. The workgroup also said that it is critical to ensure
employment arrangements remain flexible.

Minister Teo said the WorkPro scheme, which covers various grants that fund
efforts by employers to make their workplaces more age-friendly, will also
be reviewed and may be extended beyond June this year. The workgroup
will also be making recommendations on Central Provident Fund (“CPF")
contributions for older workers later this year.

More...
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New guidelines to help employers

New guidelines are being published to guide employers on their employment
practices.

On 16 April 2019, it was announced that new guidelines on the provision of
proper rest areas for outsourced workers will be published to guide employers
on how to provide a more conducive work environment for cleaners, security
guards and landscape maintenance workers, amongst others. In coming up
with these guidelines, MOM representatives visited approximately 200 work
sites in Singapore to gain an understanding of current practices. The objective
of the guidelines is to enhance the work environment of low-wage and
outsourced workers.

On 1 April 2019, MOM, NTUC and SNEF published a new set of tripartite
guidelines on wrongful dismissal to provide clear illustrations and examples
of what constitutes wrongful dismissal. Amongst other things, the guidelines
clarify that for discrimination, it would be wrongful to dismiss someone after
his employer made discriminatory remarks about the employee's race and
expressed a preference to hire someone of another race. This is so even

if notice had been provided to the employee. The guidelines have been
introduced following changes to the Employment Act that came into effect
on 1 April 2019. Amongst other things, the Employment Act now allows

all employees to file claims against their employers for wrongful dismissal.
Previously, this was only available to those earning less than $4,500 a month.
It is said that these guidelines will provide employees with clarity on the
grounds on which aggrieved employees can appeal if they feel they have been
wrongfully dismissed.

On 8 May 2019, Senior Parliamentary Secretary for Manpower and Education
Low Yen Ling said that more than 960 companies employing almost 500,000
workers in Singapore have adopted a set of good practices to address
workplace unhappiness, including sexual harassment complaints. In Singapore,
the Tripartite Alliance for Fair and Progressive Employment Practices
(“TAFEP”) has introduced the Tripartite Standard on Grievance Handling,
which is voluntary for employers. Despite the voluntary nature of the advisory,
Ms Low said if a workplace harassment case has not been handled fairly, the
TAFEP may advise the employer to review the case again. MOM may also
commence action against the company in more severe cases, such as failure to
provide a safe working environment.

More...

More...
More...

Former employee jailed for accepting bribes

On 17 April 2018, former senior procurement officer of Keppel Shipyard Neo
Kian Siong (“Neo") was sentenced to a year and nine months’ imprisonment for
receiving more than $740,000 in bribes from some of the company’s suppliers.
Neo had accepted bribes in return for telling these suppliers the prices of
products quoted by their competitors, even though he was not authorised to
divulge such information. Further, Keppel Shipyard considered such pricing
information to be confidential. Keppel Shipyard said in a statement that all

their employees must abide by its code of conduct, which prohibits bribery and
corruption, amongst others. For each count of corruption, Neo could have been
jailed for up to five years and fined up to $100,000.

More...
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Employment agency fined $48,000 for insensitive online
advertising of Foreign Domestic Workers on Online Market
Place and Providing Inappropriate Living Conditions

Several companies and their directors have been penalised for their treatment
of foreign workers.

MOM fined SRC Recruitment LLP (“SRC"), an employment agency $48,000
for insensitive advertising of foreign domestic workers (“FDWSs") on an online
marketplace, in breach of its EA Licence Conditions on responsible advertising.
It was also fined an additional $30,000 on charges for other offences under
the Employment Agencies Act (Cap. 92) (“EAA”"). These advertisements

had been posted on online marketplace Carousell. According to MOM, the
advertisements likened the FDWs to commodities. These advertisements were
posted despite MOM having informed the EA industry through various alerts
regarding the EA Licence Condition on responsible advertising. The breach

of any EA Licence Condition is an offence under the EAA. Offenders may

be fined up to $5,000 and/or jailed up to six months per charge. MOM said
that it will not excuse any offensive and insensitive advertising methods that
depicts FDWs in a negative light. It added that it will not hesitate to take stern
enforcement actions against errant employment agencies, including revocation
of EA licences.

In another case, MOM and Urban Redevelopment Authorty (“URA")
announced that Shi Bao Yi (“Shi”) and Chen Ming ("Chen”), directors of
construction companies Genocean Enterprises and Genocean Construction,
were fined for letting foreign workers live in illegal dormitories which were
severely crowded and unsanitary. Guidelines from the URA only allow a
maximum of eight people to reside in the properties. However, investigations
revealed that 66 foreign workers and 116 beds had been crammed into a
shophouse in Geylang. The shophouse was illegally converted into a dormitory
without URA's permission. Genocean Enterprises was fined $60,000 for
converting private residential properties into workers' dormitories without

Continued on Next Page
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If caught working without a valid work pass, they may be fined up to $20,000
or sentenced to a jail term of up to two years, or both. Foreigners found guilty
will also be banned from entering and working in Singapore. Employers who
employ foreigners without valid work passes will also face a fine of up to
$30,000 or imprisonment of up to 12 months, or both.

More...

Companies and their supervisors penalised for workplace
accidents

There have been several cases involving companies and their supervisors
breaching the Workplace Safety and Health Act (Cap. 354A) (“WSHA"), which
led to serious or fatal workplace accidents.

In the first case, site supervisor of ZAP Piling Pte Ltd (“Company”) was
sentenced to 8 weeks' for offences related to a fatal workplace accident that
led to the death of Mr Arumugam Elango (“Mr Arumugam”). He was also
sentenced to 8 weeks' imprisonment under the Penal Code (Cap. 224) for
asking a worker to take the blame for the fatal incident. The Company was
convicted and fined $290,000. On the day of the accident, Tay instructed
crawler crane operator to shift a boring bucket that was in front of the bore
piling machine to another location, which was next to a stack of bore pile
casings. During the process, the bucket knocked against the casings, which
toppled and pinned Mr Arumugam against the tracks, causing him to die.
MOM’s investigations revealed that Tay was negligent and had endangered
the safety of his employees by failing to apply for a permit-to-work (“PTW")
as required under the Code of Practice. He also instructed the crane operator
to carry out the lifting without any lifting plan as required under the WSHA.
Further, MOM said that he attempted to obstruct the course of justice by
asking another employee to take the blame.

In a separate case, MOM announced on 22 May 20109 that it has fined
construction company Ava Global Pte Ltd (“Ava”) $210,000 for breaching

the WSHA. Ava'’s construction supervisor, Sarkar Mithun (“Sakar”), was also
sentenced to nine weeks' imprisonment for an offence under the WSHA. These
breaches resulted in workplace accident, which left Ava’s worker Miah Jobayed
(“Jobayed"”) permanently disabled. On the day of the accident, under Sarkar’s
supervision, Jobayed used a boom lift to get to the ceiling, but did not wear
any fall protection equipment. Unfortunately, the panel that Jobayed was
standing on dislodged, and he fell to the ground. Despite undergoing surgery
at National University Hospital, Jobayed suffered a spinal cord injury which

left him permanently paralysed. MOM’s investigations revealed that, amongst
other things, Sarkar did not obtain a PTW before carrying out the installation
works, and did not ensure the workers wore safety equipment. Separately,

Ava as an employer was required to take reasonably practicable measures to
protect the safety and health of its employees. However, it did not establish a
proper method of carrying out the works and did not manage the risks arising
thereof, including requiring its employees to wear protective equipment. It
also failed to ensure that its employees were sufficiently trained to carried out
the tasks.

MOM highlighted that it will take firm action against employers and
supervisors who disregard the safety and health of their workers.

More...
More...

Public Prosecutor v Chia Puay Yeoh [2019] SGMC 22

55-year-old Chia Puay Yeoh (“Accused”) pleaded guilty to 16 charges
under the Employment of Foreign Workers Act (“EFMA") for engaging in
a conspiracy with others to obtain work passes for foreign employees for a
business that did not require such foreign workers. For these offences, the

Continued on Next Page
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Employees jailed for misappropriating from their employers

Several employees were sentenced to jail terms for misappropriating their
2019 employers’ monies.

In the first case, former car salesman Tan Sze Hian (“Tan") was sentenced on
18 June 2019 to 3 %2 years jail for misappropriating almost $370,000 from

his employer, Subaru distributor Motor Image Singapore. His role as a sales
executive included serving walk-in customers, preparing sales documentation
and collecting payments from buyers. Some customers would write cheques
when paying for their purchases. Despite the employer’s standard policy of
writing a crossed cheque, Tan asked the customers to issue him cash cheques,
representing that he would transfer the payment to his employer. Through
such acts, Tan misappropriated monies from his employer, reportedly to fuel
his gambling habit.

In a separate case, restaurant manager Lee Sung Eun (“Lee”) was sentenced
SINGAPORE on 10 June 2019 to 2 2 years’ imprisonment for misappropriating more than
1 $200,000. Despite being entrusted by the restaurant owner with a debit card
APR and cheque book that were linked to the restaurant’s bank account, Lee made
numerous cash withdrawals and debit card transactions for his personal use.
10 His offences came to light when the restaurant owner became suspicious that
SINGAPORE 18 the eatery was not making any profit and only admitted to misappropriating

JUN the monies when confronted.

2019  In the third case, primary school customer service officer Siti Rafeah Abd
Hamid (“Siti"”) was sentenced on 1 April 2019 to four months’ imprisonment
after pleading guilty to misappropriating $36,000. She was entrusted with
money collected from the students for activities like school trips, events and
co-curricular activities (“CCA"). Siti was required to document the collection
of money in the school system and pass the monies to the school’s operation
manager, who would deposit the monies into the school's bank account.
However, she did not do so but instead used the money for her own expenses.
The offences came to light when the school discovered it was unable to pay
a CCA vendor due to lack of funds. Internal investigations revealed that Siti
failed to hand over more than $36,000 to the operation manager.

For criminal breach of trust as an employee, these employees could have been
jailed for up to 15 years and fined.

More...
More...
More...
Important:
action likely
required
Singapore ratifies ILO convention, strengthens commitment to
G°°‘:c' t||° know: Workplace Safety & Health 2028 targets
ollow
developments On 12 June 2019, Minister for Manpower Mrs Josephine Teo announced
that Singapore will be adopting the International Labour Organisation’s
Note chapges: (ILO) Occupational Safety and Health Convention (“Convention”). This
no action announcement is aligned with Singapore’s recent announcement of its
required SINGAPORE 9 gap

Workplace Safety and Health 2028 strategies. These strategies are aimed
12 at making Singapore one of the countries with the safest and healthiest

JUN workplaces globally. The MOM said this aim will be achieved by lowering

2019 workplace fatality rate, which is currently at 1.4 per 100,000 workers. MOM
hopes to achieve a workplace fatality rate of less than 1 per 100,000 workers
by 2028. Singapore's ratification of the Convention will therefore reinforce its
commitment to the 2028 targets, and to give its workers safe and healthy work
conditions.

More...

- More” :
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CPF Board fails to claim alleged arrears from country club

On 12 June 2019, the Singapore High Court (“Court”) rejected the Central
Provident Fund Board (“CPF Board”)’s attempt at recovering approximately
$417,000 in arrears of Central Provident Fund (“CPF") contributions. The CPF
Board alleged that the arrears were owed for gym instructor Mr Mohamed
Yusoff Hashim, who worked at Jurong Country Club (“JCC"), which is no
longer in operation.

Mr Yusoff was employed by JCC in 1991 as its gym instructor. In 1998, his
status was purportedly converted to an independent contractor. JCC not

only stopped contributing to his CPF, it also terminated his other employee
benefits, including paid annual leave, medical coverage and annual wage
supplements. Thereafter, Mr Yusoff continued to work at JCC under several
contracts negotiated every year or every two years. Investigations began in
2016 when Mr Yusoff found out that JCC was closing, and approached the CPF
Board to enquire whether he was entitled to employer’s CPF contributions.

The Court held that Mr Yusoff was not an employee of JCC, but an
independent contractor. In reaching its decision, the Court set out the legal
test for determining whether an individual is an employee falling under the
Central Provident Fund Act (Cap. 36). In applying the test to the present case,
the Court said that various factors pointed to Mr Yusoff being an independent
contractor. For example, Mr Yusoff was not part of JCC's headcount and was
not subject to employee performance appraisal. Further, the Court noted the
fact that Mr Yusoff's contract was negotiated annually or biennially, suggesting
that his working relationship with JCC was not intended to be permanent.
The Court said that the evidence also suggests that both JCC and Mr Yusoff
himself did not consider Mr Yusoff an employee. Although Mr Yusoff was
shocked when told about the change in his status in 1998, including the

fact that he would have to pay his own CPF, he nonetheless accepted the
arrangement.

More...
More...

Feedback sought on proposed changes to Income Tax Act

On 19 June 2019, the Ministry of Finance ("“MOF") invited members of the
public to provide feedback on proposed changes to the Income Tax Act
(Cap. 134). Amongst the key proposed amendments sought to be introduced
include the cessation of the Not Ordinarily Resident (“NOR") scheme
introduced in 2002, which provides tax breaks to highly skilled foreigners who
meet the qualifying criteria. The scheme is now set to cease after the tax year
of assessment (“YA") 2020, with the final NOR status to expire by YA 2024.

More...
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The court held that the parties had an employment relationship, even though
there was no employment contract. There were several factors pointing to
the existence of the same. First, based on the evidence, Pradeepto was to be
employed to find business for IOG. In return, he was to be paid a “notional”
salary, which the court held to mean that the actual payment would be
deferred. Second, EICM had made employer’s contributions to Pradeepto’s
Central Provident Fund (“CPF"). Third, wordings such as “terminated
Pradeepto’s employment” were used in correspondences in relation to his
termination.

Hence, Pradeepto’s claim for deferred salary was allowed, in spite of an
absence of an employment contract.

More...

Company fined $$220,000 for breach of Workplace Safety and
Health Act

On 25 July 2016, four workers from Environmental Landscape Pte Ltd (“ELPL")
were instructed to clean an underground storage tank. The tank was situated in
a confined space which was 3.2m deep. This was only accessible via a ladder
at an open manhole. Three of the workers entered the confined space. The
workers switched on the socket extension to turn on the floodlight, sparking
an explosion. Upon investigations, MOM found that ELPL failed to:

(@) conduct risk assessment for the described work activities, and hazards
including toxic or flammable gases were not identified prior to the
commencement of the work; and

(b) ensure that the four workers were trained to work in a confined space, did
not brief them of the risks involved in doing so, and did not set out safety
precautions or implement emergency procedures to deal with issues arising
from such work.

Employers are subject to fines of up to S$500,000 for violation for violating
section 12(1) of the Workplace Safety and Health Act, In the instant case, ELPL
was fined $$220,000. The MOM had indicated that they will “continue to press
for high fines against employers who knowingly put their workers at risk”.

More...
More...

Retirement and re-employment ages to be raised incrementally,
CPF rates for older workers to be adjusted

It has recently been announced that the retirement and re-employment ages
will be raised incrementally by the year 2030. The retirement age will be raised
to 63 by 2022, and 65 by 2030. The re-employment age will be raised to 68 by
2022, and 70 by 2030.

The Central Provident Fund contribution rates for workers above the age of 55
will be raised from 2021 onwards. This is expected to be implemented in the
following manner:

(a) for workers above 55 years old to 60 years old, the CPF contribution rate
will be increased from the current 26% to 28% by 1 Jan 2021, to 37% by
2030;

(b) for workers above 60 years old to 65 years old, the CPF contribution rate
will be increased from the current 16.5% to 18.5% by 1 Jan 2021, to 26%
by 2030; and

(c) for workers above 65 years old to 70 years old, the CPF contribution rate
will be increased from the current 12.5% to 14% by 1 Jan 2021, to 16.5%
by 2030.

The change in contribution will be split between employer and employee.

More...
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Bintai Kidenko Pte Ltd v Biswas Dipu [2019] SGHC 242

The case involved an appeal by Bintai Kidenko Private Limited (“Bintai”)
against the Assistant Commissioner of Labour’s (“ACL") order directing it to
compensate its employee, Biswas Dipu (“Biswas”), for the injuries that Biswas
had sustained during his employment, under Section 17(1) of the Work Injury
Compensation Act (Cap. 354) (“WICA"). Section 17(1) requires a principal,
who contracts with an employer to carry out any work, to pay any employee
employed by the employer in the execution of the work any compensation, as
if the employee was immediately employed by the principal.

In this matter, Bintai was engaged to carry out air-conditioning and mechanical
installation work at a project site. Bintai in turn sub-contracted Ling United Pte
Ltd (“Ling United"”) to fabricate and install the air-conditioning ducts. Biswas
was an employee at Ling United. On 4 November 2016, Biswas sustained an
injury at Ling United’s workshop located in Tuas while operating a machine that
fabricated air-conditioner ducts, resulting in a permanent incapacity of 13% of
his right hand. Bintai was found liable by the ACL to pay Biswas the full sum of
$$21,174.89 as a principal under section 17(1) of the WICA.

Bintai sought to set aside the ACL's order on, amongst other things, an
argument that Bintai was not a principal under section 17 of the WICA.

The High Court rejected this argument. Bintai had submitted that it could

not have been liable as a principal due to section 17(5) of WICA, which states
that “[section 17] shall not apply in any case where the accident occurred
elsewhere than at or about the place where the principal has undertaken to
execute work or which is under his control or management.” The issue was
therefore whether the workshop was considered a place that Bintai undertook
to execute work, or was under Bintai's control or management. As case law
indicated that “place” in section 17(5) of WICA included “a site next to the
work site of the principal or another site where work is done for the purpose of
the principal’s job at the work site”, the High Court found that the workshop
amounted to a place where work was done for the purpose of Bintai’s job at
the worksite, and hence a place where Bintai undertook to execute work there.
Specifically, the wording “undertaken by the principal” under section 17(5)

of WICA is not a requirement for the principal to provide an undertaking. As
such, section 17(5) of WICA did not apply, and Bintai was liable as a principal
under section 17(1).

More...

NTUC announces target of 1.5million members

The NTUC has announced a target of having 1.5 million members by 2030,
or by 2025 if possible. This is in line with the trend of increasing unionisation
of employees across various industries. For instance, NTUC has previously
indicated its intention to unionise 50 to 100 small and medium-sized
enterprises (SMEs) by the end of 2020. This is significant as unionisation
traditionally occurs in large and multinational companies.

More...
More...

Call in Parliament for stronger stance against ageist employment
practices

On 4 November 2019, Members of Parliament urged for stronger action to be
taken to address age discrimination in the workplace. Specifically, they have
called for firms found to be guilty of such practices to be named and shamed.
Such practices include discriminating against them at the hiring stage, marking
down older employees unfairly, making work unduly difficult for them to force
them to quit and allowing unkind age-related comments to be made.

Continued on Next Page
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Other suggestions raised include introducing a certification scheme which
rewards age-inclusive companies and using non-legislative measures to
combat age discrimination. They also urged for the TAFEP to be given

more powers to deal with age discrimination. Currently, where there is non-
compliance with TAFEP’s guidelines on workplace discrimination, TAFEP
works together with the MOM to take remedial action, such as removing the
employer's work pass privileges.

More...

Refunds from the Central Provident Fund to be permitted in
limited circumstances

On 4 November 2019, during the Parliamentary speech at the Second Reading
of the Central Provident Fund (Amendment) Bill (“CPF Amendment Bill"),

the Minister for Manpower announced, amongst other things, the following
change to the Central Provident Fund Act (Cap. 36) (“CPF Act”).

It was observed that some employers structure employment agreements to tie
wage components to the fulfilment of certain contractual conditions, e.g. tying
a sign-on bonus to a minimum period of service. If the employee fails to fulfil
this condition, the employee is to refund the sign-on bonus to the employer.
Currently, under the CPF Act, the CPF Board is unable to refund the CPF
contribution paid by the employer on the sign-on bonus. The CPF Amendment
Bill seeks to address this gap. Employers and employees will have the option
of applying to have that CPF portion refunded to the employer.

More...

Managing retrenchment exercises effectively

Travel retailer DFS Group had announced that it would be laying off its staff
at its Changi Airport and T Galleria shops, as well as its shared services
centre, offering an initial severance package to the retrenched employees

at two weeks’ pay per year of service, capped at 13 weeks. This fell below
the minimum compensation set out in MOM's guidelines, triggering much
unhappiness and thereafter intervention by the MOM, Tripartite Alliance

of Dispute Management and Tripartite Alliance for Fair and Progressive
Employment Practices (“TAFEP”). The severance package was then revised
to two weeks’ pay per year of service capped at 26 weeks. After further
negotiations between DFS Group and the trade union Singapore Manual and
Mercantile Workers’ Union (“SMMWU"), it was announced on 6 November
2019 that the severance package was further revised to one month’s salary
for each year of service, capped at 25 years of service, which was significantly
higher than the initial package offered.

This exercise illustrates the importance of adequately compensating
retrenched employees. The guidelines set out in the Tripartite Advisory on
Responsible Retrenchment may not mechanically applied and the prevailing
industry norms and financial position of the company must be carefully
considered. In conducting retrenchment exercises, it is critical for employers to
ensure proper and sensitive communication in relation to their employees at all
times.

More...

More...
More...


https://www.straitstimes.com/singapore/manpower/parliament-mps-call-for-a-stronger-stance-against-ageist-employment-practices
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MOM stepping up measures as worksite deaths surge

On 28 November 2019, it was announced that eight worksite deaths occurred
during November, seven of which involved foreigners. This was the highest
death toll for the year 2019.

On 27 November 2019, it was reported that a worker had died after being struck
by a collapsed wall of Anglo-Chinese School (Barker Road) while carrying out
housekeeping works. Separately, on 22 November 2019, it was reported that a
37-year-old Bangladesh worker had died after a fatal accident at a construction
site located at Sengkang. The worker was trapped between metal barricades
and the counterweight of a crawler crane when the crane rotated.

The authorities have indicated that the MOM would be engaging in greater
enforcement efforts in the coming months by carrying out an additional 400
inspections in high-risk sectors, such as construction and marine. This will be in
addition to the regular inspections that would be carried out.

More...

More...
More...


https://www.mom.gov.sg/-/media/mom/documents/safety-health/circulars/2019/circular-20191122-do-not-bypass-or-override-safety-devices-of-mobile-cranes.pdf?la=en&hash=393B18E955012BCE2BB86B4880F970EF
https://www.straitstimes.com/singapore/mom-to-step-up-measures-as-worksite-deaths-surge
https://www.straitstimes.com/singapore/4th-worksite-death-in-november-foreign-worker-struck-by-collapsing-wall-in-acs-barker-dies
https://www.straitstimes.com/singapore/worker-dies-after-being-caught-between-barricades-and-rotating-crane-at-sengkang-worksite
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An amendment to the Fair Hiring Procedure Act goes effective

Wording: As of July 17, 2019, the amended Fair Hiring Procedure Act became
effective to prohibit any act that undermines fairness of the hiring process or
any request/collection of personal information unrelated to job performance
such as an applicant’s physical appearance.

The amendment prohibits improper requests, pressure and/or coercion with
respect to hiring, and prohibition of providing and/or receiving money, goods,
entertainment or proprietary benefits regarding hiring in violation of the law.
Moreover, applicants cannot be required to provide personal information
unrelated to work of themselves, their direct lineal ascendants/descendants
and siblings
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The employer appealed against this order to the High Court, which set aside
the order of the Labour Tribunal and dismissed the employee’s application

to the Tribunal. In its judgment the High Court observed inter alia that

it agreed with the submission of the bank’s counsel that the bank being a
financial institution, strict compliance with circular instructions was of absolute
Importance and that failure to follow such instructions by an employee holding
the position of manager of a branch amounted to an act of gross misconduct
which entails severe punishment. The High Court further observed that

“This is a case where the public should be taken into consideration for the
reason that respondent-appellant bank is an institution that deals with the
money deposited by the public with very high expectation of safety of their
money and higher benefits.”

The Supreme Court endorsed the views expressed by the High Court and
affirmed its judgment. It (the Supreme Court), in the course of its judgment
rejected the contention of the employee that circular instructions were only
guidelines and not mandatory rules. In this connection it observed —

“In this case due to the conduct of the Employee-Appellant the bank
has been exposed to a loss of Rs. 19,686,889.22 and an actual loss of
Rs. 4,373,687.21 has been caused to the Respondent Bank. Thus, as
mentioned above, the strict adherence to the circular instructions is
mandatory to the Bank [sic] and on many occasions branch managers
who have granted TODs in a manner (that) caused a loss to the Bank
have been terminated as a deterrent against such practice and the
Employee- Appellant is one such a [sic] manager.”

S.C. Appeal 106/2014 Paradigm Clothing (Pvt.) Limited

— Respondent - Appellant — Appellant v Mahagamage
Chandramadu and 223 Others — Applicants — Respondents -
Respondents. Decided on 19th December 2019.

Treating 224 employees who did not comply with a transfer order was held —
unanimously by a bench of three judges - to be a constructive termination of
their employment. As regards compensation, two judges held that there had
been no proper consideration of material questions including the loss (if any)
suffered by each applicant in consequence of the termination, and varied the
order of the Labour Tribunal — which had been affirmed by the High Court.

It was also held (by the majority of the Court) that the absence of evidence on
material questions was as much the fault of the parties as it was of the Labour
Tribunal, which had a duty to hear and consider all necessary evidence.

The main facts pertaining to the principal issue (whether there had been a
constructive termination of the services of the employees) was stated by the
Supreme Court as follows.

The Applicants-Respondents [the employees] were “blue collar” employees
employed at the Niyagama “Branch” (i.e. factory) of the Respondent-
Appellant [the employer].

They had been granted their New Year holidays from 08.04. 2009 till 27. 04.
2009 and, while they were on holiday during this period, the employer sent
them letters of transfer dated 15.04.2009 transferring them to factories at
Dehiwala and Karandeniya with effect from 27.04.2009 and, in the meantime,
obtained an ex parte enjoining order from the District Court on 23. 04. 2009,
against all employees (413 in number) from entering the factories at Niyagama
and Karandeniya [sic]. The alleged ground on which this order was sought
and/or granted, was that of a reasonable suspicion that there “could be a
possibility of unrest.”

At a subsequent mediation process which commenced on 24.04.2009, the
employer suggested a “slightly higher” payment, if the employees agreed to

Continued on Next Page
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report at the new workplace and also agreed (in principle) that compensation
could be paid to those who did not so report to that workplace; but, on
30.04.2009, before the next meeting - fixed for 12.05.2009 - sent letters to the
employees informing them that they could report to the new workplace on or
before 11.05.2009 and that if they did not so report, their services would be
terminated.

On 12.05. 2009, employees stated that they were unwilling to report to the
new workplace and further discussions were held to consider the possibility
of reopening the (Niyagama) factory with 250 employees — for which

Board approval was necessary - and, accordingly, a further meeting was
fixed for 15.05.2009. However, on that date the employer was absent and
underrepresented.

The employees appeared at the District Court of Elpitiya in response to the
notices issued to them but the employer was absent and unrepresented there
too, and the enjoining order was dissolved.

On 19.05.2009 the employer notified the employees that if they failed to
report to the new workplaces by 01.06.2009, they would be treated as having
vacated employment.

The Court does not state so in its narration of the facts but, apparently, the
employees did not report as directed and were treated as having vacated
employment since the Court next states that the employees made applications
to the Labour Tribunal seeking reinstatement with back wages or, in the
alternative, compensation. All 413 employees had filed applications but

only 224 participated in the proceedings and order was ultimately made

only in respect of them. The Tribunal, having held that the employees’
employment had been constructively terminated, made order that they be
paid compensation amounting to a total of Rs. 26,668,995. A breakdown was
provided and the Supreme Court judgment discloses that three months’ salary
per year of service had been ordered as compensation in respect of each
employee.

The eight grounds that had been stated by the Labour Tribunal for its finding
of constructive termination were reproduced by the Supreme Court and were
as follows —

i.  The transfers were “mass scale” and without sufficient prior notice.

i. ~ Convenience of the workmen [employees] and individual issues of the
individual workmen should have been considered individually and it is
the duty of the employer to give a platform to submit appeals setting out
their grievances.

iii.  The employer has offered to pay Rs. 2000 for those who have been
transferred to Dehiwala but (the) evidence show(s) that this amount is
anyway not sufficient for accommodation and meals.

iv. In making transfers, the employer has not considered the financial
challenges that might arise in respect of those employees, especially since
the employees were earning very low salaries, approximately Rs. 6,300 a
month.

v. Had there been a genuine economic reason to close down the factory,
such closure would have been justified and the employer should have
followed the Termination of Employment (Special Provisions) Act No.45 of
1971.

vi. The employer had made use of the New Year vacation to transfer
employees and to resort to a District Court for Enjoining Order preventing
them from entering the factory. It is very clear that there was no actual
evidence but only reasonable suspicion that any disturbance would
happen.

Continued on Next Page
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vii. The transfers were effected for a long distance but sufficient notice was
not given.

viii. The workmen had not been given any opportunity to appeal against the
transfer.

On the basis of the facts stated above, the Tribunal had held that the transfers
were tainted with malice and unfair labour practice and were therefore
unjustified.

As regards the contention of the employer’s Counsel that the transfers were
lawful since there was a specific clause providing for such transfer, which
clause had been accepted by the employees, the Supreme Court, (referring
also to other judgments), adverted to the facts that a Labour Tribunal was not
restricted by the terms of a contract of employment in granting relief and,
further, that a transfer that was mala fide was not legitimate.

On the question of compensation, the majority of the Court, (hereinafter
referred to as ‘the Court’ or ‘the Supreme Court’), held that the Labour
Tribunal and the High Court had failed to consider the matters that should be
considered in awarding compensation.

It was observed, at the outset, that -

“Lately, however, this court has observed that there had been failures on the
part of the learned Presidents of Labour Tribunals to adhere to well-settled
principles in awarding compensation to Applicants who invoke the jurisdiction
of the Labour Tribunals”

It was observed that while the Industrial Disputes Act did not specify the
criteria for calculating the quantum of compensation, jurisprudence had
introduced several such criteria and that there is a duty cast on Labour
Tribunals to give due regard to such criteria — which included the nature of the

employer’s business, his capacity to pay, the employee’s age, the nature of
his employment length off service, seniority, present salary, future prospects,

opportunities for obtaining similar alternative employment, the employees
past conduct, manner of dismissal, effect of the dismissal on future pension

rights, (and) any sums paid or actually earned or which should also have been

earned since the dismissal took place. [Ceylon Transport Board v. Wijeratne —

77 NLR 481].

It was noted that the Tribunal had incorporated only the distinctions among

the employees in length of service, terminal/present salary and the designation
for the purpose of constructing the formula for calculating the amount of
compensation payable to each employee and that other factors had been
mentioned had been “conveniently overlooked”.

The Court referred also to the fact that the success of the business of the
employer which was the manufacture of clothing for export was contingent
upon market forces — more precisely, the demand for clothing in the overseas
markets.

Counsel for the employer had contended that due to the global economic
downturn in 2006, orders given to the employer for garments had dwindled,
resulting in manufacture having to be drastically reduced and that it was

in this backdrop that the employer decided to close down the Niyagama
factory and transfer that workforce to its other two factories at Dehiwala and
Karandeniya and had offered an additional allowance of Rs. 2000 each, to
offset the additional expenses they may have to incur in reporting to work in
places far from their homes. The Court observed, in this regard, that the fact
that the employer suffered losses during 2006 to 2008, (although for different
reasons), “had been admitted to a certain extent” by the employees. It further
observed that the Respondent employees refused the offer though many did

take it. The Supreme Court stated that these were factors that the that the
Continued on Next Page
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Tribunal should have considered in arriving at the quantum of compensation to

be ordered.

In the instant case, having referred to some of its previous decisions — notably
Jayasuriya v State Plantations Corporation, [1995 (2) SLR 379], - the Court
found that the Tribunal had failed to accurately assess the immediate loss/
actual financial loss suffered by the employees “which was claimed by the
learned President as the sole basis for granting compensation.” The Supreme
Court noted that the Labour Tribunal had resorted to “a mechanical formula
of 3 months’ salary for each year of service” and, (having previously referred
to the fact that it had been held in the abovementioned case that a dismissed
employee had a duty to mitigate his loss), stated, inter alia, -

“...The employees’ respective losses of earnings from the date of dismissal
to the date of the LT order had not been calculated nor has remuneration
obtained from fresh employment been deducted from that sum, as no
evidence had been adduced by the Applicants regarding the securing of
alternative employment. Therefore, no mitigating effect on the employees’
loss of earnings was considered, nor was it considered whether any
unemployed worker remained so through a fault of his/her own.”

The Court (Aluvihare J) further held as follows :-

"As regards the absence of evidence on a key factor in calculating the
immediate loss such as securing of alternative employment, in Jayasuriya
(above), it was determined that the burden is on the employee to adduce
sufficient evidence to enable a Labour Tribunal to decide the loss. But
such failure to provide evidence should be considered against the employee,
and not as a ground to award an enhanced amount of compensation, by
disregarding any remuneration he/she earned from alternative employment.
As the Employment Appeal Tribunal observed in Adda International V Curcia
[1976] 3 All ER 620, 624 as cited in Jayasuriya on page 415, “The Tribunal
must have something to bite on and if an applicant produces nothing for it

to bite on, he will only have himself to blame if he gets no compensation.
“Therefore, the failure on the part of the employees to adduce such evidence
should have been factored in to prevent possible overcompensation or under-
compensation.

The Supreme Court also noted that:

“In terms of section 31 C (1) of the IDA (i.e. the Industrial Disputes Act), it is
the duty of the Tribunal to make all such inquiries into the application and
hear all such evidence as it may deem necessary, untrammeled by the rules
of evidence and after adopting such procedure to make such order as may
appear to the Tribunal to be just and equitable.”

In this regard, the Court endorsed the view [Nigel Hatch — Commentary on the
Industrial Disputes Act of Sri Lanka] that “the requirement to record tendered
evidence is no bar to the adjudicator calling in addition any “necessary
evidence” [emphasis added by Aluvihare J].

Having made the above-mentioned observations, Aluvihare J went on to
observe inter alia that —

a) The learned President had failed to make “all such inquiries” and call all
“necessary” evidence, in order to avoid placing the employees in a more
favourable position than they ought to be in.

b) Any award of compensation must consider each employee separately and
the tests must be applied to each employee when deciding the loss that
each has suffered. In this respect, there must be separate evidence relating
to each employee and, “In the absence of such evidence, the Tribunal
cannot award compensation as it cannot or assume or hypothesize the loss

that each has made (sic)".

Continued on Next Page



2019

SRI LANKA

Good to know:
follow
developments

Note changes:
no action
required

Looking
Forward

4

LOOKING BACK

> »

4

SRI LANKA

19
DEC

2019

c) Compensation awarded in the present case was based on a mechanical
formula and was more akin to the payment of gratuity.

d) The failure of the Labour Tribunal to consider the necessary criteria (referred
to previously) subjective to each employee was an error of law in that it was
a failure to consider and decide material questions.

e) The High Court judgment had simply affirmed sums of compensation
ordered by the President of the Tribunal.

f) It was clear that the Tribunal had overlooked several of the established
criteria, material to the computation of compensation which could either
reduce and/or increase the sum awardable as compensation and “Court
has always jurisdiction to intervene if it appears ... that the Tribunal has
made a finding for which there is no evidence”. [Commissioner of Inland
Revenue v. Fraser — (1940 -1942) 24 TC 498 at 501].

Notwithstanding the Court’s finding that the burden of proving the loss (if any)
suffered by the employees was on them — which they had failed to discharge

- and the approval of the pronouncements that “the Tribunal must have
something to bite on and if an applicant produces nothing for it to bite on he
has only himself to blame if he gets no compensation”, the Court [ Aluvihare J]
proceeded to state that:

“As | have stated above, the employees would legitimately be entitled to
compensation and the only issue that is to be decided is the quantum of
compensation applying the criteria referred to herein before”;

and held that the compensation ordered by the Labour Tribunal, (amounting
to a total of Rs.26,668,995), should be made to the employees but that the
interest that had accrued on that amount, (which would have been deposited
as security at the time of filing the appeal), should be paid to the employer.

Perhaps by way of explanation of the apparent inconsistency of — in effect —
affirming an award of compensation made on a mechanical formula - where
the applicants (employees) had produced nothing for the Tribunal “to bite on”
- and regarding which award the Court had commented adversely, Aluvihare J
concluded his judgment as follows -

Having answered the question in the affirmative, | make haste to observe
that this litigation has run its course since 2012. The long delay attached
to this case, taken together with the admission by the employer, that the
Respondents are entitled to compensation, warrants that there be an end
to the litigation with an outcome that serves justice to both parties. It is
possible that the Respondents may be entitled to more compensation than
what was awarded to them by a mechanical formula. It is also possible that
the Appellant may have been able to contest that amount, had they adduced
substantial evidence with regard to their capacity to pay. The absence

of such evidence in the judgment is as much a failure by the respective
parties as it is by the Labour Tribunal. However, taking into account the
concerns of the Respondents and the fact that the Appellant business had
several branches which speaks of the availability of the resources, | am of

the view that it is reasonable, in the unique circumstances of this case, that
the Appellant company pay Rs. 26,668,995/ to the Respondents minus the
accrued interest. Accordingly, | make order directing the learned President of
the Labour Tribunal to have the monies deposited by the Appellant be paid
to the Respondents (employees), and the interest accrued on the sum of Rs.
26,668,995/ be paid to the Appellant.

CONTRIBUTED BY:
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Amending the types of occupations defined under Article 36,
Paragraph 4 of the Labor Standards Act

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-3-Zi-1080130098
Issue date: January 23, 2019

After negotiations between the Ministry of Labor and representatives from the
relevant industries and sectors, while it is recognized that having passenger
transport (i.e., tour bus) drivers work on national holidays, labor day and other
holidays designated by the central competent authority according to the traffic
mitigation plans made by the Ministry of Transportation and Communications
represent a very important facet of public convenience, their personal

health as well as road safety are both important concerns as well. As such,
considering the public convenience as well as the health and welfare of the
drivers, it is proposed to include those drivers under Article 36, Paragraph 4 of
the Labor Standards Act for flexible adjustments of mandatory days off during
any 7-day period on the “time specific” exceptional occasion. However, such
day-off shifting and adjustments should comply with the following rules:

1. Driver may not be made to work for more than nine consecutive days.

2. Driver may not be made to remain on duty for more than 11 hours per day
for more than three consecutive days.

3. Maximum driving time of 10 hours per day.

4. For every two continuous days on duty, there shall be a continuous 10-hour
or more break period.

The Ministry of Labor’s interpretation regarding the
determination of “Negotiation Eligibility” requirements under
Article 6 of the Collective Agreement Act and relevant laws and
regulations in case of a union of dispatched workers requesting
to engage in collective bargaining with the dispatch company
according to the Collective Agreement Act.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Guan-2-Zi-1080125196
Issue date: January 31, 2019

In the event a collective bargaining request is made by a dispatch workers’
union to a dispatch company by which the dispatched union member
workers are employed where the negotiation proposal clearly states that

it is applicable only to those dispatched union member workers “serving

at the same employer that they were dispatched to”, then as long as the
number of member-workers exceed at least 1/2 of the total number of
workers dispatched by the dispatch company to that same employer, then the
union shall be considered a labourer-side party that is “qualified to engage
in collective bargaining” under Article 6, Paragraph 3 of the Collective
Agreement Act. However, the above does not apply if the dispatch business
has dispatched less than 20 workers to the same employer.

Since the “same employer” shall be defined according to the parties in the
dispatch contract, when the regional labor authorities are engaged in assisting
the two sides in determining the qualification for collective bargaining, it
should have the dispatch company provide the relevant dispatch service
contract for use as a basis to determine the said qualifications.
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The “justifiable reasons” proviso in Article 22 of the Act of
Gender Equality in Employment shall be determined on a case-
by-case basis. If a worker is personally raising two or more
children of less than 3 years of age and is requesting unpaid
child care leave from his/her employer, such circumstance shall
be considered as a “justifiable reason” under the proviso in
Article 22 of the Act of Gender Equality in Employment.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-4-Zi-1080130174
Issue date: February 21, 2019

Since it is provided as a proviso (i.e., an exceptional circumstance to the
general rule) in Article 22 of the Act of Gender Equality in Employment that a
worker may still request unpaid child care leave even if he or she has a spouse
that is not in employment if there are justifiable reasons, the matter should be
decided on a case-by-case basis.

In the current case, in consideration that it may be difficult for a single parent
to take care of two or more children under the age of 3, as well as the general
policy of encouraging parental involvement in child development, if the worker
is requesting unpaid child care leave for taking care of two or more children
under the age of 3 from his/her employer, it shall be deemed as a “justifiable
reason” under the Article 22 proviso.

The Ministry of Labor’s interpretation of how the Labor
Standards Act and other relevant regulations apply for wage
payments to workers under the Labor Standards Act Article
84-1 who work on the election/removal days for the president,
vice-president, and all types of public officials as well as the
referendum day.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-2-Zi-1080130118
Issue date: March 4, 2019

In general, for workers under the Labor Standards Act Article 84-1, on the
election/ removal days for the president, vice president and all types of public
officials as well as the referendum day (“election days” in general), Article 37
of the Labor Standards Act stipulates them as a leave day, and every worker
who has the right to vote and is obliged to work on that day shall have paid
leave (for 24 consecutive hours from 12 am to 12 pm); those that did not have
to work on that day do not get an extra day of leave. Once an employer has
obtained consent for the worker to work on election day, the employer shall
provide wages commensurate with the hours worked pursuant to Article 39 of
the Labor Standards Act, while also taking care to avoid interfering with the
worker going to the polls to vote. The employer shall pay the worker at a rate
double the regular rate for work performed during “regular hours” (i.e., the
hours the worker would have worked) on the election day, as well as overtime
pursuant to Article 24, Paragraph 1 of the Labor Standards Act stipulates that
if the worker performs work outside such “regular hours”. Lastly, since the
right to vote may only be exercised on election day, election day is different in
nature from all other national holidays or days off, and it is not possible to shift
around that day off with other working days in the same way as other holidays
of the year.

When the employer has obtained consent from the worker to work on an
election day, it shall provide wages per the aforementioned rules; if the worker
would like to take make-up leave after work on that day instead of receiving
wages, it would be up to the employer and the worker to negotiate the terms
of the make-up leave (such as the standards and time-limit of taking the leaves



TAIWAN

Y
@)
<
o
O
2
4
@)
@)
4

Click here
to view
2018 edition

Looking
Back

Looking
Forward




TAIWAN

¥
O
<
[aa]
O
Z
¥
O
O
—

Click here
to view
2018 edition

Looking
Back

Looking
Forward




TAIWAN

¥
O
<
[a]
O
P
¥
O
O
—

Click here
to view
2018 edition

Looking
Back

Looking
Forward




TAIWAN

2019 21
JUN
2019
Ao
- TAIWAN
Ao
26
“  JUL
'S
" 2019
S
S
S
AV4
©)
<
TAIWAN )
O
Z
WV TAIWAN
8 19
- AUG
2019
Ao
Ao
Click here
o Ao
to view
2018 edition
o
o
o
S
S
Good to know: .
follow
developments
TAIWAN
Note changes:
no action 3
required OCT
2019

Looking

Back

Looking
Forward

The Ministry of Labor’s Occupational Safety and Health
Administration issued the “Safety Guidelines for Food Delivery
Work"” and requested compliance from the industry.

Issued by: The Occupational Safety and Health Administration of the Ministry
of Labor

Ref. No.: Lao-Dong-An-1-Zi-1081040118

Issue date: October 2, 2019

To improve the safety measures for those engaged in food delivery, the
Occupational Safety and Health Administration of the Ministry of Labor issued
the “Safety Guidelines for Food Delivery Work” on October 2 after consulting
opinions from the industry and examining the practical requirements. The
food delivery platform companies are being requested to establish traffic
accident prevention and handling, as well as heat hazard prevention safety
prevention measures; for the safety of delivery persons, food delivery work
should be suspended during typhoons or other inclement weather.

In addition, occupational safety and sanitation training should be provided
to delivery workers, and work rules regarding occupational safety shall be
provided to those workers and require them to comply with such rules.
Periodical or spot inspections of food delivery work will be conducted, and
guidance shall be provided as to how to properly implement risk assessment,
safety administration and improvement measures.
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The Prime Minister issued Decree 90/2019/ND-CP for new
minimum wage on 15 November 2019

As from 1 January 2020, the monthly minimum wage is 5.75% higher than the
current rates. The new minimum wage in Decree 90 dividing into four different
regions, each with its own rate listed as below table. For qualified employees

must be paid at least 7% higher than the below regional minimum wage rates:

Region Current Minimum Rates New Minimum Rates

VND Us$ VND Us$
I VND4,180,000 US$180 VND4,420,000 US$190
Il VND3,710,000 US$159.8 VND3,920,000 US$168.8
[ VND3,250,000 US$140 VND3,430,000 US$147.7
vV VND2,920,000 US$125.7 VND3,070,000 US$132.2

Districts of Hanoi, Ho Chi Minh, Hai Phong Cities, major cities of Dong Nai,
Binh Duong and Ba Ria — Vung Tau in Region |

Districts of Da Nang City in Region .

The new labour code 2019 adopted on 20 November 2019 and
take effect from 1 January 2021 (the "New Labour Code").

Labour Contract

Employer is permitted to execute a labour contract with an employee via
electronic method (e.g. emails).

Employer is prohibited to force the employee to perform a labour contract so
that the employee can pay back an amount of debt that such employee owes
employer (e.g. there may have a loan the employer grants to an employee).

The seasonal labour contract is removed. According, there are two types of
labour contract including (i) definite term of up to 36 months and (i) indefinite
term.

An employee holding manager position can be subject to the probationary
period of up to 180 days instead of up to 60 days under the current law.

An employer is obliged to pay severance payment within 14 working days
from the date of termination of labour contract. The current law requires 7
working days.

An employer may enter in to a number of defined term contracts with foreign
worker and the term must be in line with the work permit.

Labour Discipline

An employer may still apply labour discipline if a violation is clearly stated

in the labour contract. This is major changes as under the current law, an
employer can not apply labour discipline if such violation is in the absence of
registered internal labour regulations.

Continued on Next Page
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Number of Holidays

The New Labour Code has increased 01 paid day off for Vietnamese
Independence Day from the work. Therefore, an employee is entitled to 11
paid public holidays.

Increase the Retirement Age

From 2021, the retirement age in normal working conditional is at 60 and 3
months if a male worker and at 55 and 4 months if a female worker. After, each
year, the retirement age will be increased by 3 month for male worker and 4
months for female worker until the age of 62 if a male worker by 2028 and at
60 if a female worker by 2035.

Addition in the Jurisdiction of Labour Arbitration Council

The Laour Arbitration Council can be chosen to resolve labour disputes other
than Labour Conciliators and People's Courts.
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