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The issues regarding whether costs incurred in 

connection with asset gathering for a 

securitization must be capitalized and 

amortized over time or can be immediately 

deducted is not always clear. On January 31, 

2020, the US Internal Revenue Service (the 

“IRS”) released Chief Counsel Advice (“CCA”) 

202005019. The CCA addressed whether a 

financial institution (the “Taxpayer”) could 

deduct or was required to capitalize excess 

markup and participation payments to 

purchase automobile and equipment leases, 

respectively.2 As discussed in more detail 

below, the IRS concluded that the Taxpayer 

had to capitalize such payments under section 

263 of the Internal Revenue Code and 

applicable regulations. 

Background 

The Taxpayer purchased automobile and 

equipment leases from third-party dealerships 

and manufacturers in the ordinary course of 

business. This process involved: (1) the 

Taxpayer entering into master agreements 

with the dealerships and manufacturers; 

(2) the dealerships and manufacturers

entering into lease agreements with

customers; and (3) the dealerships and

manufacturers selling the leases to the 

Taxpayer. The master agreements between the 

Taxpayer and the dealerships acknowledged 

that the dealerships were not acting as agents 

of the Taxpayer in originating the leases. 

The pricing structure for the equipment leases 

was simpler than those for the automobile 

leases. For equipment leases, the Taxpayer 

offered the manufacturer or vendor a set 

percentage applied to the equipment cost 

(“participation payment”). For automobile 

leases, the Taxpayer offered the dealerships: 

(1) a lease acquisition flat-fee (the tax

treatment of which was not an issue in the

CCA); and (2) a premium on leases with an

excess lease rate (“excess markup payment”).

If the dealership negotiated a lease rate over a

certain percentage rate, the Taxpayer would

pay an excess markup payment to the

dealership.

For book purposes, the Taxpayer capitalized 

and amortized the excess markup and 

participation payments. For tax purposes, 

however, the Taxpayer deducted its excess 

markup payments. The Taxpayer had a hybrid 

tax accounting method for the participation 

payments under which it capitalized and 
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amortized participation payments exceeding a 

certain dollar amount and deducted any 

participation payments below a certain dollar 

amount under its current method of accounting. 

Applicable Law 

In general, a taxpayer is allowed to deduct all 

ordinary and necessary expenses paid or 

incurred during the taxable year in carrying on 

a trade or business.3 This rule is subject to 

certain exceptions, including rules that 

taxpayers must capitalize expenditures to 

acquire, create, or enhance separate and 

distinct assets, including acquisition costs for 

not only the asset itself but also for ancillary 

transaction costs incurred in the process of 

acquisition.4

The IRS issued regulations in 2003 addressing 

cost capitalization in order to reduce disputes 

between taxpayers and the IRS concerning 

whether particular costs were sufficiently 

related to the acquisition, creation, or 

enhancement of an intangible asset.5 Under 

these regulations, taxpayers must capitalize 

amounts paid to another party to acquire any 

intangible from that party in a purchase or 

similar transactions.6 A “lease” is specifically 

listed as an intangible within the scope of 

the rule.7

CCA Application of Law to Fact 

In CCA 202005019, the IRS concluded that the 

Taxpayer had to capitalize, and not deduct, 

both the excess markup payments and the 

participation payments because they were 

direct costs to acquire intangible assets: the 

automobile and equipment leases. The IRS 

added that even if the Taxpayer successfully 

argued that the transactions did not constitute 

the acquisition of intangible assets, the excess  

markup payments and the participation 

payments would be considered as amounts 

paid to create an intangible asset and would 

therefore have to be capitalized.8

The Taxpayer argued that: (1) there was no 

sale of an intangible asset for tax purposes 

because the automobile dealership was acting 

as an intermediary to assign the leases to the 

Taxpayer; and (2) the excess markup payments 

and the participation payments represent 

compensation to the dealerships and 

manufacturers because they did not comprise 

or equate to the principal value of the 

contracts. The IRS dismissed the former 

because the master agreements specifically 

stated there was no agency relationship 

between the Taxpayer and the dealerships, 

and the IRS dismissed the latter because the 

Taxpayer provided no evidence to support 

that the excess markup payments and the 

participation payments were anything other 

than acquisitions of leases. 

Observations 

Lease securitizers not already capitalizing 

costs are likely to be impacted by the IRS’s 

position in CCA 202005019. If an equity 

tranche is held by the securitizer, then the 

excess payments made to the lease 

originators should be recovered as 

amortization deductions over the life of the 

lease. The additional basis resulting from 

payments to lease originators can be 

recovered as gain or loss, if and when equity 

tranches in the securitization are sold. If the 

equity tranches are held as inventory, then the 

resulting gain or loss should be ordinary in 

character. On the other hand, if the equity 

tranches are considered capital assets in the 

hands of the securitizer, then any resulting 

gain or loss should be considered capital gain 

or loss. 
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Mayer Brown is a distinctively global law firm, uniquely positioned to 

advise the world’s leading companies and financial institutions on their 

most complex deals and disputes. With extensive reach across four 

continents, we are the only integrated law firm in the world with 

approximately 200 lawyers in each of the world’s three largest financial 

centers—New York, London and Hong Kong—the backbone of the 

global economy. We have deep experience in high-stakes litigation and 

complex transactions across industry sectors, including our signature 

strength, the global financial services industry. Our diverse teams of 

lawyers are recognized by our clients as strategic partners with deep 

commercial instincts and a commitment to creatively anticipating their 

needs and delivering excellence in everything we do. Our “one-firm” 

culture—seamless and integrated across all practices and regions—

ensures that our clients receive the best of our knowledge and 

experience. 

Steven D. Garden 

+1 312 701 7830

sgarden@mayerbrown.com

Russell E. Nance 

+1 212 506 2534

rnance@mayerbrown.com

Christian Choi 

+1 212 506 2505

mchoi@mayerbrown.com

Please visit mayerbrown.com for comprehensive contact information for 

all Mayer Brown offices.

Any tax advice expressed above by Mayer Brown LLP was not intended or written 

to be used, and cannot be used, by any taxpayer to avoid U.S. federal tax 

penalties. If such advice was written or used to support the promotion or marketing 

of the matter addressed above, then each offeree should seek advice from an 

independent tax advisor.  

This Mayer Brown publication provides information and comments on legal 

issues and developments of interest to our clients and friends. The foregoing is 

not a comprehensive treatment of the subject matter covered and is not intended 

to provide legal advice. Readers should seek legal advice before taking any action 

with respect to the matters discussed herein. 

Mayer Brown is a global services provider comprising associated legal practices 

that are separate entities, including Mayer Brown LLP (Illinois, USA), Mayer Brown 

International LLP (England), Mayer Brown (a Hong Kong partnership) and Tauil & 

Chequer Advogados (a Brazilian law partnership) (collectively the “Mayer Brown 

Practices”) and non-legal service providers, which provide consultancy services 

(the “Mayer Brown Consultancies”). The Mayer Brown Practices and Mayer Brown 

Consultancies are established in various jurisdictions and may be a legal person 

or a partnership. Details of the  individual Mayer Brown Practices and Mayer 

Brown Consultancies can be found in the Legal Notices section of our website. 

“Mayer Brown” and the Mayer Brown logo are the trademarks of Mayer Brown. 

© 2020 Mayer Brown. All rights reserved. 

Endnotes 

1 The authors are tax lawyers with the New York office of 

Mayer Brown LLP. 

2 CCA 202005019. 

3 See IRC section 162. 
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