
Country Author: Mayer Brown

The Legal 500

Jose Valera, Partner

jvalera@mayerbrown.com

The Legal 500

Robert F.(“Bob”) Gray,
Jr.,Partner

rgray@mayerbrown.com

The Legal 500

Rebecca R. Seidl, Counsel

rseidl@mayerbrown.com

Ana Estrada, Associate

aestrada@mayerbrown.com

                                             
                                             
                                             
                                             
                                             
                                             
                             

 

The Legal 500 & The In-House Lawyer
Comparative Legal Guide
USA: Oil & Gas

This country-specific Q&A provides an overview of
the legal framework and key issues surrounding oil
and gas law in the USA.

This Q&A is part of the global guide to Oil & Gas.

For a full list of jurisdictional Q&As
visit http://www.inhouselawyer.co.uk/index.php/
practice-areas/oil-and-gas

http://www.legal500.com/firms/50636-mayer-brown/52545-houston-usa
http://www.legal500.com/firms/50636-mayer-brown/52545-houston-usa
http://www.legal500.com/firms/50636-mayer-brown/52545-houston-usa
mailto:jvalera@mayerbrown.com
http://www.legal500.com/firms/50636-mayer-brown/offices/52545-houston-usa/lawyers/1111167
mailto:rgray@mayerbrown.com
http://www.legal500.com/firms/50636-mayer-brown/offices/52545-houston-usa/lawyers/1097876
mailto:rseidl@mayerbrown.com
mailto: aestrada@mayerbrown.com
http://www.inhouselawyer.co.uk/regions/north-america/united-states-2/
http://www.inhouselawyer.co.uk/index.php/practice-areas/oil-and-gas
http://www.inhouselawyer.co.uk/index.php/practice-areas/oil-and-gas


Does your jurisdiction have an established upstream oil and gas1.

industry? What are the current production levels and what are
the oil and gas reserve levels?

The U.S. has an established and rapidly growing commercial upstream oil and gas
industry dating back to the mid-19th-century, with a recent oil and gas boom beginning
in 2010. As of September 2019, the U.S. produces nearly 12,463 thousand barrels per
day (Bpd) of crude oil. In terms of natural gas production, as of September 2019, the
U.S. currently produces 112,879 million cubic feet per day. At the end of 2018, the
reserves of crude oil in the U.S. increased 12%, reaching 43.8 billion barrels. Similarly,
at the end of 2018, proved reserves of natural gas increased 9% to 504.5 trillion cubic
feet (Tcf).

How are rights to explore and exploit oil and gas resources2.

granted? Please provide a brief overview of the structure of the
regulatory regime for upstream oil and gas. Is the regime the
same for both onshore and offshore?

In the U.S., the onshore extraction of oil and gas is generally regulated by the
individual states through statutes and common law. Federal and constitutional law may
also apply in certain cases for the offshore production of oil and gas. Under U.S. law,
private individuals, corporate entities, Native American tribes, and local, state and
federal governments have surface rights and subsurface oil and gas rights on the land
that they own.

Although there are minor variations among each state, the owner of a particular parcel
of land will typically also own the oil, gas and minerals underneath the surface. There
are two legal doctrines covering the private ownership of onshore oil and gas in the
U.S.: (1) the law of capture and (2) the doctrine of correlative rights. On one hand, the
law of capture provides that a person who has a well on its own land or leased land
may produce and keep for itself all of the oil and gas produced from that well. On the
other hand, under the doctrine of correlative rights, states will typically restrict the
number of wells in a given area to the minimum number capable of efficiently



producing the common source of supply, that is the reservoir. Each owner of oil or gas
rights can then share proportionately from the production of the permitted wells drilled
from the common supply. The legal doctrine that applies to a particular parcel of land
will vary depending on state law.

What are the key features of the licence/production sharing3.

contract/concession/other pursuant to which oil and gas
companies undertake oil and gas exploration and exploitation?

Oil and gas development rights in the U.S. are primarily granted through lease
agreements between the owner of the minerals and the person/entity that will be
permitted to explore and develop the oil and gas. In leases that confer rights to
privately held oil and gas rights, negotiations are typically confidential between the
parties, while in public land and offshore leases, there is a public bidding process for
those exploration rights. Oil and gas leases in the U.S. can last for a specified term of
“drill to hold” years, during which the lessee may explore the land without having to
pay any royalties. If oil and gas is discovered in commercial quantities on the property,
then the lease will continue as long as there are producing quantities.

Are there any unconventional hydrocarbon resources (such as4.

shale gas) being exploited and is there a separate regulatory
regime for unconventionals?

The U.S. has very large unconventional hydrocarbon resources (such as shale gas) that
are being exploited, but there is no separate regulatory regime for such resources
relative to the regime for the development of conventional resources.

Who are the key regulators for the upstream oil and gas5.

industry?



Onshore oil and gas development in the U.S. is regulated by the individual state in
which the oil and gas resources are located. Each state has its own regulatory agency
or agencies that protect the rights of landowners; regulates impact of drilling,
production and plugging and abandonment; and control health and safety issues.
Additional regulations by the Federal Government, relating to hydrocarbon resources
subject to federal jurisdiction, are present in federal law, constitutional law and
regulatory bodies. Some examples of these regulatory bodies include: (1) the Federal
Energy Regulatory Commission (FERC), which regulates interstate natural gas and
petroleum product pipelines; (2) the Department of Energy (DOE), which is responsible
for instituting and implementing energy policies and authorizing entities to
import/export natural gas to/from the U.S.; (3) the Environmental Protection Agency
(EPA), which is responsible for developing and enforcing regulations implementing U.S.
environmental laws; and (4) the Department of Transportation (DOT), which is
responsible for establishing national policy and setting and enforcing standards for the
transportation of energy.

Offshore oil and gas development in the Outer Continental Shelf (OCS) is independently
regulated by U.S. federal law and regulatory bodies. Some examples of these
regulatory bodies include: (1) the Department of the Interior (DOI), which regulates the
extraction of oil and gas from federal lands; (2) the Bureau of Ocean Energy
Management (BOEM), which manages federal OCS leasing programs, conducts
resource assessments, and licenses seismic surveys; (3) The Bureau of Safety and
Environmental Enforcement (BSEE), which regulates all OCS oil and gas drilling,
production and plugging and abandonment; and (4) the Office of Natural Resources
Revenue, which collects and disburses rents and royalties owed to the government for
offshore production.

Is the government directly involved in the upstream oil and gas6.

industry? Is there a government-owned oil and gas company?

The U.S. Government does not directly participate in oil and gas exploration and
production through a national oil company or otherwise. All activity is carried out by
independent private oil and gas companies in a free market, subject to the federal and
state regulations mentioned above.



Are there any special requirements for or restrictions on7.

participation in the upstream oil and gas industry by foreign oil
and gas companies?

The Committee on Foreign Investment in the United States (CFIUS) is primarily
responsible for reviewing proposed foreign investment transactions and ensuring
compliance with special federal requirements. The Foreign Investment and National
Security Act of 2007 (FINSA) covers a broad range of energy and infrastructure
transactions in the U.S. and intensifies the screening for foreign transactions.

Finally, the Mineral Leasing Act (MLA) prohibits foreign entities from owning leases,
except through the ownership of stock in a domestic corporation. Foreign stockholders
are required to come from countries that grant similar privileges to U.S. citizens.
Foreign investment in OCS leases also has to be passed through U.S. corporations.

What are the key features of the environmental and health and8.

safety regime that applies to upstream oil and gas activities?

In the U.S., the key features of the environmental regime involve federal legislation
and federal regulatory bodies. The Environmental Protection Agency (EPA), a key
regulatory body, is primarily responsible for enforcing many of the environmental
statutes and regulations in the U.S. In addition to the EPA, the U.S. federal government
enacted the National Environmental Policy Act of 1969 (NEPA), which established the
common use of environmental assessments (EAs). An EA is an environmental review
and analysis of a proposed oil and gas project. The scope of each EA varies and will
depend on the location of the activities (i.e private property, local, state or federally
owned property, Native American tribal lands, or offshore production in the Outer
Continental Shelf (OCS)). State regulatory bodies can also help establish specific health
and safety protocols for issues unique to their regulatory jurisdiction, including the
Federal Regulatory Energy Commission (FERC) safety measures for the construction
and use of pipelines or the Bureau of Safety and Environmental Enforcement (BSEE)
regulations relating to the operation of an offshore drilling or production platform.



As for the health and safety regime, the U.S. has developed a federal agency called the
Occupational Safety and Health Administration (OSHA), with comparable state agencies
that also help regulate workplace health and safety in various industries, including oil
and gas. OSHA requires that there be comprehensive recordkeeping and reporting
requirements in order to promote regulatory safety measures and to record and assess
workplace hazards.

How does the government derive value from oil and gas9.

resources (royalties/production sharing/taxes)? Are there any
special tax deductions or incentives offered?

The U.S. does not have a national tax regime for the production of oil and/or gas.
Rather, individual states may place a tax on the property and/or on extraction of oil
and/or gas that is produced in the state. In some instances, where a local, state or
federal government entity is the owner and leases its rights for development in the oil
and/or gas, the lease conveying the rights to an operator will include a production
royalty. Such royalty is then payable to the respective person or entity that owns the
property. Therefore, government entities only derive direct economic benefits from the
ownership and development of oil and gas estates through royalties obtained from
production on government-owned lands and property taxes.

Are there any restrictions on export, local content obligations or10.

domestic supply obligations?

In the U.S., there are no local content obligations or current domestic supply
obligations; crude oil demand in the U.S. is met through domestic production and a
relatively small amount of net imports. However, there are some export restrictions in
the U.S. under Section 3 of the Natural Gas Act (NGA). One such restriction requires the
prior approval from the Department of Energy (DOE) in the import or export of natural
gas (including liquefied natural gas (LNG)) from or to a foreign country. Any entity who
wishes to enter into a natural gas transaction with foreign sellers or buyers must follow
the procedures found in DOE’s regulations and file for an import and/or export



authorization.

Does the regulatory regime include any specific11.

decommissioning obligations?

Under U.S. Federal law, wells must follow the requirements for well-plugging and
abandonment issued by the Bureau of Land Management (BLM) for onshore properties
and by the Bureau of Safety and Environmental Enforcement (BSEE) for offshore
properties. Wells located wholly within a state must follow the regulations of their
respective jurisdiction. Typically in decommissioning, an operator is required to notify
the state that it intends to abandon a well and conduct surface reclamation on the
property. The process of reclamation involves returning the development of the site
(i.e. pads, pits and roads) to a safe condition and revegetating the property. The scope
of reclamation and obligations will vary depending on the type and size of the well and
the state that it is being abandoned. Private individuals may also establish certain
plugging and decommissioning obligations in their leases.

What is the regulatory regime that applies to the construction12.

and operation of offshore and onshore oil and gas pipelines?

The regulation of pipelines in the U.S. depends on their location. If a pipeline is located
wholly within a state, the regulation of that pipe will be determined by that state,
typically in the form of a public utility commission. Public utility commissions will
typically regulate the location, construction, maintenance and safety standards of
pipelines. If a pipeline crosses state lines, then it is deemed to be involved in interstate
commerce and it will be regulated by the Federal Energy Regulatory Committee
(FERC). The FERC is responsible for regulating interstate pipeline construction and
operation, depending on the public use and necessity of such a pipeline.



What is the regulatory regime that applies to LNG liquefaction

13.

and LNG receiving terminals? Are there any such terminals in
your jurisdiction?

The Federal Energy Regulatory Commission (FERC) is responsible for authorizing the



siting, construction and operation of onshore and near-shore LNG import or export
facilities in the U.S. under Section 3 of the Natural Gas Act. As a condition to issuing a
permit, the FERC is required by law to find that the proposed projects are not
inconsistent with the public interest. To satisfy the requirements of the National
Environmental Policy Act of 1969 (NEPA), the FERC also prepares an Environmental
Assessment (EA) or an Environmental Impact Statement (EIS) and will authorize the
project if it finds that any adverse environmental impacts may reasonably be
mitigated. The terms and conditions of LNG liquefaction or regasification services are
not regulated.

Currently, there are more than 110 LNG facilities operating in the U.S. Some facilities
export natural gas from the U.S., some import and regasify LNG to provide natural gas
supply to the interstate pipeline system or local distribution companies, while others
are used to store natural gas for periods of peak demand. There are also facilities
which produce LNG for vehicle fuel or for industrial use. As of November 2019, the U.S.
has six operating LNG liquefaction facilities for the export of U.S. LNG by ship: Sabine
Pass, Cove Point, Corpus Christi, Cameron, Elba Island and Freeport LNG.

What is the regulatory regime that applies to gas storage (not14.

LNG)? Are there any gas storage facilities in your jurisdiction?

The siting, construction, operation and abandonment of a natural gas transportation
and storage facility in interstate commerce is also regulated by the FERC under the
Natural Gas Act (NGA) and the Natural Gas Policy Act (NGPA). Similar to an LNG
project, the FERC’s environmental-impact review of a proposed natural gas storage
project results in FERC’s issuance of either an Environmental Assessment (EA) or an
Environmental Impact Statement (EIS).

Contrary to services provided by LNG facilities, in the case of jurisdictional gas storage
facilities the FERC also regulates the terms and conditions of services, although, under
certain circumstances, the FERC does not require the approval of specific terms and
conditions and permits the charging of market-based rates by the project owner. The
U.S. has about 380 active underground gas storage facilities with a demonstrated peak
storage capacity of approximately 4.3 trillion cubic feet of gas.



Is there a gas transmission and distribution system in your15.

jurisdiction? How is gas distribution and transmission
infrastructure owned and regulated? Is there a third party
access regime?

In the U.S., the majority of oil and gas, produced within its borders, is transported by
pipeline. Although, some quantities of oil and gas are often transported by tanker
trucks or rail. As presented above, there are separate regulatory regimes for a pipeline
located wholly within a state or for a pipeline that crosses a state line. The U.S. has an
extensive infrastructure of interconnecting local gathering lines, federally regulated
interstate oil or gas transmission lines, as well as statewide transportation and
distribution lines.

Is there a competitive and privatised downstream gas market or16.

is gas supplied to end-customers by one or more
incumbent/government-owned suppliers? Can customers choose
their supplier?

The U.S. downstream gas market is privately owned and operates in a competitive
environment with no government-owned suppliers. There are commercial
arrangements available for customers in the major types of downstream operations,
including supply contracts, franchise and distributorship agreements, and storage
agreements.

How is the downstream gas market regulated?17.

The downstream gas market is regulated by the U.S. federal government. More
specifically, the typical agreements present in the downstream market are regulated
by the Petroleum Market Practices Act (PMPA). The PMPA is a federal law that governs
petroleum supply contracts and protects franchised distributors and retailers of



gasoline and diesel motor fuel. More specifically, it establishes minimum federal
standards that govern the termination of franchises and the non-renewal of franchise
relationships by the franchisor or distributor for gasoline and diesel motor fuel. The
natural gas retail market is regulated by the individual states.

Have there been any significant recent changes in government18.

policy and regulation in relation to the oil and gas industry?

The U.S. does not have a national energy policy. Largely depending on the ownership
of the land surface, oil and gas resources in the U.S. are owned and controlled by the
federal and state governments and by private persons. There is non-uniform federal,
state and local regulation of the industry in the areas of environment, safety, health
and tax, as there is no single regulatory body with jurisdiction over all the oil and gas
resources and their development in the U.S. Given this multijurisdictional regulatory
body, it is difficult to pinpoint any one significant government policy in the U.S.
affecting the entire industry, other than the support for a free market.

What key challenges have been identified by the government19.

and/or industry in relation to your jurisdiction’s oil and gas
industry?

One key challenge in the U.S. has been the fracking of shale and other tight formations
for the production of oil and gas. The sheer scale of this activity in the U.S. has raised
concerns ranging from earthquakes to contamination of aquifers to methane emissions.
The federal government has had several initiatives to restrict and regulate fracking in
federal lands to address environmental concerns. Likewise, at the state and local
levels, there have been a series of regulations to restrict and regulate fracking from
environmental, land use and nuisance perspectives. As a whole, however, these
challenges have not resulted in a diminution of the hydrocarbons extracting and
processing industries in the U.S.



Are there any policies or regulatory requirements relating to the20.

oil and gas industry which reflect/implement the global trend
towards the low-carbon energy transition?

At the federal level there are no policies or regulatory requirements in the U.S. relating
to the oil and gas industry that reflect/implement the global trend towards low-carbon
energy transition. The U.S. is currently producing more oil and gas than at any other
time in its history and is a net exporter of both. Increased production of natural gas is
seen as beneficial in that it contributes to the decrease in the use of coal, a more-
contaminating fossil fuel.

The industry operates in a free market with thousands of participants in all segments of
the industry. There are no specific governmental policies promoting or discouraging
the development of any particular type of hydrocarbon resource. Capital investments
in the U.S. respond principally to market forces and rise and fall accordingly.


