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SEC Proposes to Modernize Business, Legal Proceedings 
and Risk Factor Disclosures 

On August 8, 2019, the US Securities and 

Exchange Commission (SEC) proposed 

amendments to Regulation S-K that are 

intended to modernize business, legal 

proceedings and risk factor disclosures.1

According to the SEC, the proposed 

amendments are designed to update rules to 

account for developments since they were first 

adopted or last amended and to improve the 

readability of disclosures for investors while 

discouraging repetition and disclosure of 

immaterial information and simplifying 

compliance for reporting companies. 

Comments on these SEC proposals are due 60 

days after the proposing release is published in 

the Federal Register. 

The amendments represent the next step in a 

series that the SEC has taken to update and 

modernize the disclosure requirements in 

Regulation S-K. For example, in August 2018, 

the SEC adopted disclosure update and 

simplification amendments, primarily relating 

to management’s discussion and analysis of 

financial conditions and results of operations 

and financial statement disclosures, that 

became effective in November 2018.2 And, in 

March 2019, the SEC adopted modernization 

and simplification amendments, primarily 

focusing on other provisions of Regulation S-K, 

that became effective in May 2019.3 While the 

current proposals are coming after these recent 

amendments to Regulation S-K, the impetus 

for these proposals predated those 

amendments. In 2016, as part of the SEC’s 

disclosure effectiveness initiative, the SEC 

issued a concept release examining many 

aspects of the business and financial 

disclosures required by Regulation S-K that 

companies provide in their periodic reports.4

Business Disclosure 

In the area of business disclosure, the 

proposed amendments reflect a movement 

from prescriptive, line-item disclosure 

requirements to principles-based disclosure 

requirements that rely on a company’s 

management to evaluate the significance of 

information in the context of the company’s 

overall business and financial circumstances in 

order to determine whether disclosure is 

necessary. This would permit companies to 

move from a one-size-fits-all disclosure regime 

to one that allows disclosures to be tailored to 

better fit their industry and their specific facts 

and circumstances. To accomplish this goal, the 

SEC has proposed amending Item 101(a) of 

Regulation S-K (General development of 
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business) and Item 101(c) of Regulation S-K 

(Description of business).

General development of business. The 

proposed amendments to Item 101(a) would 

require disclosure of developments only to the 

extent the information is “material to an 

understanding of the general development of 

the business.” As proposed, the rule would 

provide a non-exclusive list of four topics that 

should be considered for inclusion in this 

discussion. Although four topics are mentioned 

in the proposed amendments, the SEC 

expressly stated in the proposing release that 

“[t]o the extent that other matters beyond 

those listed in the amended item are material 

to an understanding of the general 

development of a registrant’s business, the 

registrant would be required to disclose those 

matters as well.” 

Three of the enumerated topics for 

development of the business disclosure have 

been retained from current Item 101(a) 

(bankruptcy; material reclassifications, mergers 

or consolidations; and material acquisitions and 

dispositions). In addition, the proposed 

amendments to Item 101(a) identify as 

potentially material to the general 

development of the business “[t]ransactions 

and events that affect or may affect the 

company’s operations, including material 

changes to a previously disclosed business 

strategy.” Although material changes to a 

disclosed strategy would be reportable, the SEC 

did not propose making strategy disclosure 

mandatory so as not to require disclosure of 

proprietary information that could harm 

companies’ competitive positions. However, 

the SEC has asked for comment on whether it 

should make disclosure of business strategy 

mandatory. 

The SEC has proposed eliminating the 

prescribed five-year timeframe for business 

development disclosure, requiring companies 

to focus on information that is material to 

understanding the development of their 

business without regard to a specific 

timeframe. In addition, the SEC has proposed 

that a full discussion of the general 

development of a company’s business would 

only be required in the company’s initial filing. 

Thereafter, only an update of material changes 

in the reporting period would be required, with 

an active hyperlink to the company’s most 

recent filing that, together with the update, 

would contain the full discussion of the general 

development of the company’s business. 

Description of business. The SEC has also 

proposed principles-based revisions to Item 

101(c). Item 101(c) as proposed to be amended 

would contain a non-exclusive list of disclosure 

topics to be discussed in the context of the 

description of a company’s business. The SEC 

specified that these proposed topics would not 

be line-item requirements. However, to the 

extent material to an understanding of a 

company’s business, disclosure relating to the 

identified topics would be required.  

Some but not all of the specific disclosure 

items currently contained in Item 101(c) are 

referenced in the proposed amendments. 

Consistent with a change to a principles-based 

requirement, items currently mentioned in Item 

101(c) but not in the proposed amendments 

would still need to be considered for disclosure 

if they are material. The proposed amendments 

to Item 101(c) also enumerate a new topic for 

consideration for disclosure: human capital 

resources. This description would include any 

human capital measures or objectives that 

management focuses on in managing the 

business, such as measures or objectives that 

address the attraction, development and 

retention of personnel. 

Item 101(c) as proposed to be amended, like 

the current rule, distinguishes between 

disclosure topics for which segment disclosure 

should be the primary focus and those that 

should focus on the company’s business as a 

whole. For most categories of disclosure that 

meet the standard of being material to an 
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understanding of the company’s business 

taken as a whole, the disclosure should be 

presented by segment. The primary focus of 

compliance with governmental regulations and 

human capital resources would be with respect 

to the business taken as a whole. However, if 

those topics are material to a particular 

segment, the company would additionally be 

required to identify that segment. As proposed, 

the regulatory compliance category would be 

refocused to encompass compliance with all 

material governmental regulations. This would 

expressly include environmental regulations 

and would retain the requirement to disclose 

material capital expenditures for environmental 

control facilities for the current year. Estimated 

environmental control expenditures for any 

other subsequent period would only need to 

be disclosed as the company deems material. 

Legal Proceedings 

The SEC has proposed to amend Item 103 of 

Regulation S-K (Legal proceedings) to expressly 

state that required information “may be 

provided by hyperlink or cross-reference to 

legal proceedings disclosure elsewhere in the 

document, such as in Management’s 

Discussion & Analysis (MD&A), Risk Factors 

and notes to the financial statements.” The 

proposed amendments to Item 103 also raise 

the threshold for disclosure of environmental 

proceedings to which a governmental authority 

is a party to $300,000 from $100,000. 

Risk Factors 

The SEC has proposed changes to Item 105 of 

Regulation S-K (Risk factors) to address its 

concerns about the lengthy and generic nature 

of current risk factor disclosure. First, the 

proposed amendments would require a risk 

factor summary if the risk factor discussion 

exceeds 15 pages. This summary would have to 

contain a series of short, concise bulleted or 

numbered statements summarizing the 

principal factors that make an investment in the 

company or offering speculative or risky and 

would have to appear in the forefront of the 

prospectus or annual report, as applicable. In 

the proposing release, the SEC suggested that 

the 15-page threshold may provide an 

incentive for companies to limit the length of 

their risk factor disclosure. 

To focus disclosure on the risks to which 

reasonable investors would attach importance 

in making investment decisions, the SEC has 

proposed changing the risk factor disclosure 

standard contained in Item 105 from the “most 

significant” risks to “material” risks. The SEC 

believes that “this approach could result in risk 

factor disclosure that is more tailored to the 

particular facts and circumstances of each 

registrant, which would reduce the amount of 

risk factor disclosure that is not material and 

potentially shorten the length of the risk factor 

discussion, to the benefit of both investors and 

registrants.” 

The proposed amendments would also require 

companies to organize their risk factor 

disclosure under relevant headings. If a 

company chooses to disclose a risk that could 

apply to other companies or securities 

offerings without explaining why the identified 

risk is specifically relevant to investors in the 

company’s securities, the proposed rule change 

would require that generic disclosure to be 

placed at the end of the risk factor section 

under the caption “General Risk Factors.”

Foreign Private Issuers 

The amendments to Items 101 and 103 as 

currently proposed would affect only foreign 

private issuers that have elected to file on 

domestic forms. On the other hand, the 

proposed amendments to Item 105 would 

affect foreign registrants because Forms F-1,  

F-3 and F-4 refer to that item.  

The SEC has solicited comment on a number of 

topics impacting foreign private issuers. For 
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example, the SEC has asked if it should amend 

Form 20-F to require disclosure of human 

capital resources and whether such disclosure 

would present a significant challenge to foreign 

private issuers. The SEC has also asked whether 

Form 20-F should be amended to make 

business disclosure, which is now largely 

prescriptive, more principles-based (similar to 

what the SEC is proposing for domestic 

issuers). In addition, the SEC has solicited 

comment on whether Form 20-F should be 

amended to clarify that a foreign private issuer 

is only required to disclose material legal 

proceedings. 

Smaller Reporting Companies 

The SEC has proposed amending Item 101(h) 

of Regulation S-K (Smaller reporting companies) 

to eliminate the provision that currently 

requires smaller reporting companies to 

describe the development of their business 

during the last three years. This amendment 

would also specify that, except for filings other 

than initial registration statements, a smaller 

reporting company may provide an update to 

the general development of the business 

disclosure in compliance with Item 101(a)(2) 

instead of a full discussion. Proposed Item 

101(h) retains the requirement that if the 

smaller reporting company has not been in 

business for three years, it must give the same 

information for predecessor(s) of the smaller 

reporting company if there are any. 

Practical Considerations  

As of the date of this Legal Update, the 

proposal has not yet been published in the 

Federal Register, so it is not yet known when 

the comment period will close. And it is too 

early to predict if and when the SEC will adopt 

final amendments to Regulation S-K to 

implement these proposals or when any of 

those amendments would become effective. 

The proposed amendments may not be 

finalized in time for the upcoming 2020 annual 

report and proxy season. Nevertheless, it is 

important for companies to be aware of the 

proposed amendments and to consider how 

they would address the amendments if 

adopted in time to impact their next annual 

report. Companies should also assess whether 

they will need to revise any of their disclosure 

controls and procedures once the SEC finalizes 

the proposed amendments. 

Although the proposed rules may not be 

adopted in time to impact required disclosure 

for annual reports for companies with a fiscal 

year ended December 31, 2019, there are some 

steps that companies could consider now on a 

voluntary basis, especially with respect to risk 

factors. To the extent they are not already 

doing so, companies could organize their risk 

factors into subsections, creating headings for 

various categories of disclosure. If a company 

discloses risks that apply generally to other 

companies without identifying how those risks 

specifically impact it, the company could 

consider moving those general risks to the end 

of the risk factors section or removing them. 

Companies could also review their risk factors 

to assess whether they could be explained 

more succinctly. As always, it would be a 

worthwhile exercise to evaluate the risk factor 

section from the point of view of readability. 

The SEC is soliciting comments in 47 specific 

areas, many of which contain multiple 

questions, in addition to a general request for 

comments. Public companies have the 

opportunity to influence any final rules by 

submitting comments. Therefore, they should 

consider reviewing the proposed amendments 

and determining whether they want to submit 

comments or suggest revisions on any of the 

proposals. 

Human capital disclosure as proposed is a new 

category of business disclosure, going beyond 

the current requirement to disclose the number 

of company employees. Human capital has 

been the subject of a rulemaking petition to 
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the SEC and is a topic that has been garnering 

public attention. The SEC has devoted about a 

page and a half of the proposing release to 

solicitation of comments with respect to 

various questions regarding human capital 

disclosure. Companies should reflect on the 

questions the SEC has raised in this area. To the 

extent that they have particular views on 

human capital disclosure, companies should 

determine whether they want to submit a 

comment letter to the SEC to be part of the 

conversation of whether, and how, this new 

category should be reflected in the disclosure 

requirements. 

Foreign private issuers should recognize that 

the proposed risk factor amendments would 

apply to them and that the SEC is soliciting 

comments on whether other proposed 

revisions should also be applicable to foreign 

private issuers. Therefore, it is important for 

foreign private issuers to be aware of the 

proposed amendments. Foreign private issuers 

may want to consider submitting comments on 

the questions raised by the SEC that would 

impact their disclosure and monitor comments 

received by the SEC in this area. Similarly, 

smaller reporting companies may want to 

review the portions of the proposal that impact 

them and assess whether they want to submit 

or monitor comments in this area. 

For more information about the topics raised in 

this Legal Update, please contact the author, 

Laura D. Richman, any of the following lawyers 

or any other member of our Corporate & 

Securities practice.

Laura D. Richman

+1 312 701 7304 

lrichman@mayerbrown.com

David S. Bakst

+1 212 506 2551 

dbakst@mayerbrown.com

Robert F. Gray, Jr.

+1 713 238 2600 

rgray@mayerbrown.com

Michael L. Hermsen

+1 312 701 7960 

mhermsen@mayerbrown.com
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1 Available at https://www.sec.gov/rules/proposed/2019/33-

10668.pdf.  

2 For further information, see our Legal Update “Capital 

Markets Implications of Amendments to Simplify and 

Update SEC Disclosure Rules,” dated August 29, 2018, 

available at https://www.mayerbrown.com/-

/media/files/perspectives-

events/publications/2018/08/capital-markets-implications-

of-amendments-to-

simp/files/updatecapitalmarketsimplicationsofamendmentst

osimp/fileattachment/updatecapitalmarketsimplicationsofa

mendmentstosimp.pdf and our Legal Update “Form 10-Q 

Guidance on SEC’s Disclosure Update and Simplification 

Amendments,” dated September 27, 2018, available at 

https://www.mayerbrown.com/en/perspectives-

events/publications/2018/09/form-10q-guidance-on-secs-

disclosure-update-and-si. 

3 For further information, our Legal Update “SEC Adopts Rules 

to Modernize and Simplify Disclosure,” dated March 27, 

2019, available at https://www.mayerbrown.com/-

/media/files/perspectives-

events/publications/2019/03/skmodernizationadopted.pdf 

and our Legal Update “Follow-Up on Regulation S-K 

Modernization and Simplification,” dated April 3, 2019, 

available at https://www.mayerbrown.com/-

/media/files/perspectives-

events/publications/2019/04/legal-update-follow-up-on-sk-

modernization-and-simplification.pdf.  

4 Available at https://www.sec.gov/rules/concept/2016/33-

10064.pdf. For further information, see our Legal Update 

“Modernization of US Business and Financial Disclosures: A 

‘Taste‘ of the SEC’s Concept Release,” dated April 26, 2016, 

available at https://www.mayerbrown.com/en/perspectives-

events/publications/2016/04/modernization-of-us-business-

and-financial-disclos.  

Mayer Brown is a distinctively global law firm, uniquely positioned to 

advise the world’s leading companies and financial institutions on their 

most complex deals and disputes. With extensive reach across four 

continents, we are the only integrated law firm in the world with 

approximately 200 lawyers in each of the world’s three largest financial 

centers—New York, London and Hong Kong—the backbone of the global 

economy. We have deep experience in high-stakes litigation and complex 

transactions across industry sectors, including our signature strength, the 

global financial services industry. Our diverse teams of lawyers are 

recognized by our clients as strategic partners with deep commercial 

instincts and a commitment to creatively anticipating their needs and 

delivering excellence in everything we do. Our “one-firm” culture—

seamless and integrated across all practices and regions—ensures that our 

clients receive the best of our knowledge and experience. 

Please visit mayerbrown.com for comprehensive contact information for all 

Mayer Brown offices.

Any tax advice expressed above by Mayer Brown LLP was not intended or written 

to be used, and cannot be used, by any taxpayer to avoid U.S. federal tax penalties. 

If such advice was written or used to support the promotion or marketing of the 

matter addressed above, then each offeree should seek advice from an independent 

tax advisor.  

This Mayer Brown publication provides information and comments on legal issues 

and developments of interest to our clients and friends. The foregoing is not a 

comprehensive treatment of the subject matter covered and is not intended to 

provide legal advice. Readers should seek legal advice before taking any action 

with respect to the matters discussed herein. 

Mayer Brown is a global services provider comprising associated legal practices 

that are separate entities, including Mayer Brown LLP (Illinois, USA), Mayer Brown 

International LLP (England), Mayer Brown (a Hong Kong partnership) and Tauil & 

Chequer Advogados (a Brazilian law partnership) (collectively the “Mayer Brown 

Practices”) and non-legal service providers, which provide consultancy services (the 

“Mayer Brown Consultancies”). The Mayer Brown Practices and Mayer Brown 

Consultancies are established in various jurisdictions and may be a legal person or 

a partnership. Details of the individual Mayer Brown Practices and Mayer Brown 

Consultancies can be found in the Legal Notices section of our website. 

“Mayer Brown” and the Mayer Brown logo are the trademarks of Mayer Brown. 

© 2019 Mayer Brown. All rights reserved. 

Endnotes 

https://www.sec.gov/rules/proposed/2019/33-10668.pdf
https://www.mayerbrown.com/-/media/files/perspectives-events/publications/2018/08/capital-markets-implications-of-amendments-to-simp/files/updatecapitalmarketsimplicationsofamendmentstosimp/fileattachment/updatecapitalmarketsimplicationsofamendmentstosimp.pdf
https://www.mayerbrown.com/en/perspectives-events/publications/2016/04/modernization-of-us-business-and-financial-disclos
https://www.mayerbrown.com/en/perspectives-events/publications/2018/09/form-10q-guidance-on-secs-disclosure-update-and-si
https://www.mayerbrown.com/-/media/files/perspectives-events/publications/2019/03/skmodernizationadopted.pdf
https://www.mayerbrown.com/-/media/files/perspectives-events/publications/2019/04/legal-update-follow-up-on-sk-modernization-and-simplification.pdf
https://www.sec.gov/rules/concept/2016/33-10064.pdf

