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Introduction

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown produces the Asia Employment Law: Quarterly
Review, an e-publication covering 15 jurisdictions in Asia.

In this twenty-fourth edition, we flag and provide comment on anticipated employment law
developments during the second quarter of 2019 and highlight some of the major legislative,
consultative, policy and case law changes to look out for in 2019.

This publication is a result of ongoing cross-border collaboration between 15 law firms across
Asia with whose lawyers Mayer Brown has had the pleasure of working with closely for many
years. For a list of contributing lawyers and law firms, please see the contacts page.

We hope you find this edition useful.

With best regards,
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Duncan Abate
Partner

+852 2843 2203
duncan.abate@mayerbrown.com

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrown.com
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Proposed law to provide all casual employees with the right to
request conversion to full-time or part-time employment

The Australian Government has introduced legislation to amend the Fair Work
Act 2009 (Cth) (FW Act) extending the right for casual employees to request
conversion to full-time or part-time employment, to apply to all regular casual
employees. The amending legislating, the Fair Work Amendment (Right to
Request Casual Conversion) Bill 2019 (Casual Conversion Bill) incorporates

a right to request conversion to full-time or part-time employment into the
National Employment Standards.

Under the Casual Conversion Bill, an employee will have the right to request
conversion from casual to full-time or part-time employment if the employee
has:

* been designated as a casual employee by their employer for the purposes
of the employee’s contract of employment or any fair work instrument that
applies to the employee; and

* in the previous 12 months worked a regular pattern of hours on an
ongoing basis which without significant adjustment the employee could
continue to work as a full- or part-time employee.

Employees who meet these two requirements may submit a written request to
their employer for their employment to be converted to full-time or part-time
employment, as consistent with the regular pattern of hours worked by the
employee during the previous 12 month period. The employer may only refuse
the employee’s request if:

* it has consulted with the employee; and

* there are reasonable grounds for refusing the request based on facts
known or reasonably foreseeable at the time of refusing the request.

The reasonable grounds for refusing an employee’s request include:

* that converting to full-time or part-time employment would require a
significant adjustment to the employee’s hours of work;

¢ within the period of 12 months after giving the request:
* the employee’s position will cease to exist;

* the hours of work which the employee is required to perform will be
significantly reduced; or

e there will be a significant change in the days and/or times that the
employee is required to work that cannot be accommodated within the
days or times the employee is available to work; and

* granting the employee’s request would not comply with a recruitment or
selection process required under Commonwealth or State law.

The Casual Conversion Bill still requires the approval of the Senate before it is
passed into law.
Fair Work Amendment (Right to Request Casual Conversion) Bill 2019

Explanatory Memorandum
Second Reading Speech

Potential changes to casual loading offset regulations

The Australian Federal Opposition has proposed a motion in the Senate to
disallow the Federal Government's Fair Work Amendment (Casual Loading
Offset) Regulations 2018 (Casual Loading Offset Regulations), which came
into effect in December 2018. The Casual Loading Offset Regulations were
introduced in response to the decision of the Full Court of the Federal Court
in WorkPac Pty Ltd v Skene [2018] FCAFC 131, in which the Court decided
that employees who were paid a casual loading in lieu of leave entitlements
but who were actually employed as permanent employees could claim against
their employer for unpaid leave entitlements.

Continued on Next Page
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Corporations Amendment (Strengthening Protections for
Employee Entitlements) Act 2019

The Australian Federal Parliament has passed the Corporations Amendment
(Strengthening Protections for Employee Entitlements) Act 2019 (SPEE Act),
which is designed to deter and penalise company officers, including company
directors, from trying to avoid liability for employee entitlements in corporate
insolvency.

The SPEE Act is aimed at stopping certain employers’ inappropriate reliance
on the Fair Entitlements Guarantee (FEG). The FEG is a scheme whereby the
Federal Government provides financial assistance to cover certain unpaid
employment entitlements to eligible employees who lose their jobs due to the
liquidation or bankruptcy of their employer. The FEG covers Australian citizens
and certain permanent residency visa holders who have lost their job due to,
or less than six months before, their employer’s liquidation or bankruptcy. It
does not cover independent contractors or company directors.

The SPEE Act was introduced after concerns that certain corporate employers
have adopted a practice of ‘phoenixing’, whereby a company transfers its
assets to a new company without paying market value, before placing the

first company into liquidation. By doing so, those employers have avoided
liability for outstanding employee entitlements which would be covered by the
FEG. This practice has enabled some employers to effectively shift the cost of
payment of those entitlements from their businesses to the publically funded
FEG scheme.

The SPEE Act amends the Corporations Act 2001 (Cth) by lowering the fault
element required to establish the criminal offence of avoiding employee
entitlements, to include both ‘intention’ and ‘recklessness’. Accordingly it is
a criminal offence for an officer of a company to enter into a transaction or
causing the company to enter into a transaction with the intention or while
being reckless as to whether the transaction will:

* avoid or prevent the recovery of the entitlements of employees of the
company; or

e significantly reduce the amount of the entitlements of employees of the
company that can be recovered.

Continued on Next Page
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Circular on Further Regulating Recruitment Practices to Promote
Female Employment

Nine departments, including the Ministry of Human Resources and Social
2019 Security ("MOHRSS"), jointly issued the Circular on Further Regulating

Recruitment Practices to Promote Female Employment on 18 February 2019.

The Circular gives a further detailed description of particular forms of gender
CHINA discrimination in recruitment activities, clearly requiring that in preparing the
recruitment plans or in other recruitment activities, all types of employers
and human resource service agencies shall neither impose limits on gender
or have gender preference, nor refer to the gender as an excuse to restrict

—e opportunities available to women to seek employment or refuse to employ
N 28 women. Also, the Circular calls for establishing the joint interview mechanism,
FEB  under which authorities will hold a joint interview to talk with those employers
- 2019 on suspicion of gender discrimination during the recruitment process,
according to whistleblower reports and complaints they have received;
= employers will be investigated and punished if they refuse to attend such talk
- or to make corrections after the talk, and their illegal practices will be exposed
. among the general public through the media. Moreover, the Circular stresses
a that, efforts shall be made to improve training services concerning women's
- employment, promote the development of care services for infants under the
-~ age of three, step up after-school services for primary and middle schools,
optimize and put in place the maternity insurance system, and thus create a
5 good environment and favorable conditions for women's employment.
< More...
- Circular of the Ministry of Human Resources and Social Security,
> the Ministry of Finance, the State Taxation Administration and
v the National Healthcare Security Administration on Executing
8 the Comprehensive Plan for Reducing the Social Insurance
3 Contribution Rates
Four departments, including the Ministry of Human Resources and
: Social Security ("MOHRSS"), have issued the Circular on Executing the
" Comprehensive Plan for Reducing the Social Insurance Contribution Rates
(the "Circular") on April 28 2019. The Circular reads that contributions to
- the employees' basic endowment insurance borne by enterprises in each
- region may be reduced to 16%, if the current level of contributions they make
- S is higher than 16%,; if the current level is lower than 16%, research shall be
N 28 conducted to work out transitional measures. Further, the Circular expressly
“ APR states that efforts will continue to lower the work-related injury insurance
;3!’0?17;(27; a ST contribution rate, and that where privately-owned business and personnel
required seeking flexible employment opt to join the employees' basic endowment
insurance scheme, individuals making the insurance contributions are allowed
Good to know: to select a proper base that ranges between 60% and 300% of the officially
follow assessed base. The portion of state-owned capital allocated to supplement the
developments social insurance fund will be enhanced and be set at 3.5% in 2019. Moreover,
the Circular requires that practices to intensively settle and collect previous
NO:Z :t:gges: contributions in arrears without approval, and any practices to increase the
required actual burden of contributions on small and micro firms, are prohibited in all
regions during the social insurance contribution collection regime reform,
in order to ensure that the burden of social insurance contributions on
enterprises, particularly on small and micro firms, will be substantially reduced.
More...
Looking

Forward CONTRIBUTED BY: RARBBIRIMB 5P
JINGTIAN & GONGCHENG

Mayer Brown: We are not admitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm

with home jurisdiction outside the PRC, is not permitted to render formal legal opinion on matters of PRC law. The views set out in this document are based on our
knowledge and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As
such, this report does not constitute (and should not be construed as constituting) an opinion or advice on the laws and regulations of the PRC.
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Recommendations to increase Maternity leave from 10 weeks to
14 weeks

In her 2018 Policy Address, the Chief Executive proposed that the statutory
maternity leave (“SML") under the Employment Ordinance (“EO") be
extended to 14 weeks (from the current 10 weeks). Following this, the Labour
and Welfare Bureau submitted recommendations on this in the document
“Review of Statutory Maternity leave”. Their recommendations include:

1) extending SML to 14 weeks, with details including:

a. the newly added 4 weeks will continue from the current 10 weeks
granted to expectant mothers;

b. the pay for the additional 4 weeks will remain at fourfifths of the
employee’s average daily wages;

c. the government will fund the additional 4 weeks of SML wages — this
will be paid by the employer to the employee following the current
procedure for paying the 10 weeks of SML pay, and upon proof of
payment the government will reimburse the employer;

d. the additional 4 weeks SML pay will be capped at $36,822 per
employee.

2) amending the EO as follows:

a. amend the definition of “miscarriage” to “the expulsion of the
products of conception which are incapable of survival after being
born before 24 weeks of pregnancy” (currently it is 28 weeks) — this
will entitle an employee whose child is incapable of survival after
being born in the 24th week of pregnancy or after to SML (currently
a termination of pregnancy in the 24-27th week will only entitle an
employee to sick leave);

b. require an employer to pay sickness allowance to a pregnant
employee who attends a pre-natal medical examination provided that
she provides a medical certificate and relevant documentary proof of
her having done such medical examination.

The Government intends to introduce a bill amending the EO to the
Legislative Council in late 2019.

More...

Hong Kong District Court Strikes Out Discrimination Claim
Against Judges

Hong Kong's District Court (the "Court") in [E#8% v KiHENR B A [2018]
HKDC 1589 struck out the Applicant's discrimination claim against the
Respondents, who were the judges who dismissed the Applicant's appeal in
a Court of Appeal case CACV 185/2017. The Court also gave a Restricted
Proceedings Order against the Applicant.

Facts

The hearing of CACV 185/2017 was scheduled on 1 June 2018, but the
Applicant was unable to attend the hearing due to his sickness. The
Respondents dismissed the Applicant's appeal in the absence of the
Applicant. The Applicant claimed that the Respondents discriminated him on
the ground of his disability by refusing to adjourn the hearing.

For the present case, the Respondents applied for a striking-out order while
the Applicant submitted an application to appoint an amicus curiae and an
application to list the Judiciary as a respondent.

Decision

The Court struck out the Applicant's claim.

Continued on Next Page
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Hong Kong Government Publishes Proposed Amendments to
the Occupational Retirement Schemes Ordinance (ORSO)

On 4 April 2019 the Hong Kong government published the long-awaited
Occupational Retirement Schemes (Amendment) Bill 2019. This Bill is
designed to:

* ensure that retirement schemes which are registered or exempted under
ORSO are "employment-based" (thereby outlawing certain purely
investment-based products which have sprung up since ORSO commenced
in the mid 90s)

* grant the MPF Authority (MPFA) increased powers and discretion to
investigate, approve or reject applications for registration, and

® |imit the circumstances in which retirement schemes can, in the future,
apply for exemption under ORSO

These anticipated changes have been previously considered in our earlier
alerts of:

Hong Kong's Mandatory Provident Fund Schemes Authority proposed new
changes to the Occupational Retirement Schemes Ordinance, 19 June 2018

MPFA Launches Consultation to Overhaul Hong Kong Retirement Schemes
Regime, 14 December 2017

Below are some of the more important consequences of the proposed
legislation and some of the concerns arising from the proposed changes.

1. Requiring all registered or exempted ORSO schemes to be "employment-
related"

This is the most fundamental, and intrusive, change to the Hong Kong
retirement schemes regulatory regime. It will require the employer of every
single one of the over-4,000 ORSO registered or exempted schemes to
confirm annually that each scheme satisfies the "employment-related
criterion”.

A scheme satisfies the "employment-related criterion” if, in simple terms:
* the only persons who are members of the scheme are employees (or
former employees) of the employer, or employees of a former employer

Continued on Next Page
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in respect of which a transfer has been made to the scheme, and
* no other types of person (i.e., non-employees) are permitted to become

members of the scheme

The current draft of the Bill contains unusual provisions deeming "full-
time" independent contractors to be "employees”. Precisely how this is
intended to work (or, indeed, why it is even in the proposed legislation)
will no doubt be explained in due course.

An unexpected consequence of the proposed legislative changes

is a material narrowing of the definition of "occupational retirement
scheme" in ORSO by excluding from such definition any scheme

or arrangement which does not limit membership to, in essence,
"employees”. Whilst this means that any scheme or arrangement which
is open to any non-"employee" cannot be registered or exempted
under ORSQO, it also means that it will not be unlawful under section

3 of ORSO to contribute to or administer such a scheme. It is unclear
whether this was the intention of the government. If it was, and so if this
drafting is adopted, then it is possible that this may give rise to a new
class of arrangement which is non-registered, non-exempt retirement
schemes which cannot provide tax efficient benefits, but which are
broadly unregulated.

Comment: The essence of this change is well intentioned and should
be relatively easy for employers to embrace (other than, of course, the
schemes which are not employment-related!). It will require each of the
4,000 schemes in existence to be considered in order to ensure that the
membership rule is sufficiently tight so as to exclude "non-employees".
We do have a slight concern that there may be overseas schemes that
are currently exempt under ORSO and may have standard membership
clauses which do not expressly exclude non-employees. If this is the
case then this could result in major restructuring arrangements for such
schemes, their employers and the impacted employees.

. Increasing the investigation powers of the MPFA

The Authority is seeking powers of investigation which are broadly
aligned with those provided to other regulatory authorities in Hong
Kong.

Comment: This change should not be a cause of any particular concern.

. Limiting the circumstances in which a future retirement scheme can be

exempted under ORSO

This change has been the subject of substantial discussion over the last
year or so. It is also the primary topic of the two previous alerts from us

referred to above.

This change will materially narrow the circumstances in which a
retirement scheme can obtain an ORSO exemption certificate in the
future. The principal concern is that it is not at all uncommon for an
international business looking to set up in Hong Kong (or send globally
mobile international executives to Hong Kong) to wish to employ
executives in Hong Kong who are members of an overseas retirement
scheme (a "Home Country Scheme"). In order to avoid committing an
offence under ORSO the employer must obtain an exemption certificate
for the Home Country Scheme.

Currently there is a clear and obvious route to enable the Home
Country Scheme to obtain an exemption certificate (the "no more
than 10 percent or 50 members being Hong Kong permanent identity
cardholders" route). The proposed changes will result in this clear and
obvious route being removed in its entirety. This will mean that

Continued on Next Page
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the ONLY way in which the Home Country Scheme can obtain an
exemption certificate is by applying under the (very rarely used) section
7(4)(@) ORSO. This section enables the MPFA to grant an exemption
certificate where the applicant scheme is "registered or approved by a
regulatory authority outside Hong Kong performing functions which are
generally analogous to those of the [MPFA]" (the "analogous authority
exemption").

Comment: The MPFA has historically failed to provide any guidance as
to which "regulatory authorities outside Hong Kong" satisfy the criteria
of providing analogous functions.

Notwithstanding numerous requests and despite the hugely increased
importance of this analogous authority exemption, the MPFA continues
to refuse even to commit to providing information to the retirement
scheme industry of which overseas authorities it considers satisfy the
condition of "performing functions which are generally analogous" to
those of the MPFA.

This refusal to provide such information is a cause of concern. Either
the MPFA is refusing to explain its position due to a desire to keep

this exemption option very narrow (which would be a material issue for
employers, and lawmakers, to consider when debating the impact of
this legislation on Hong Kong) or the MPFA is unaware of the powers
and functions being undertaken by its fellow regulators generally, which
raises a separate set of concernsl!

In any case, we would strongly encourage the MPFA to clarify this
important issue, and for lawmakers to insist on a disclosure by the MPFA
of the manner in which it intends to apply the analogous authority
exemption.

Conclusion

When it gets to the stage of commenting on the drafting of the Bill then much
of the "devil" will almost inevitably be in the "detail". Certainly most of the
changes set out in the Bill were expected. That does not, however, mean that
the implementation of the changes or, indeed, the impact of the changes

is going to be seamless or painless. There will be pain and there will be
disruption. The amount of pain and the amount of disruption can be minimised
by transparency from the regulators who will oversee these changes, and by
continued constructive dialogue with the industry as a whole. Many of these
changes will be felt hardest by global employers who have operations in Hong
Kong. If the new legislation is introduced in a clumsy or heavy-handed manner
then this will impact Hong Kong's reputation globally.

More...

The Occupational Retirement Schemes (Amendment) Bill 2019:
"Devils" in the Details

Our recent update commented on the broad aim of the changes proposed to
be made to the Occupational Retirement Schemes Ordinance (ORSO) by the
ORS (Amendment) Bill 2019. This update dives deeper into the Bill to identify
three of the ugliest or weirdest "devils" in the details of the Bill.

Devil 1 - Increased powers for the Registrar

The Bill grants the Registrar of Occupational Retirement Schemes materially
increased powers of investigation. Such powers are broadly fine as they bring
the Registrar in line with other Hong Kong regulators.

However, the Bill also looks to grant the Registrar the unilateral power to
"impose conditions for [exemption/registration]" as "the Registrar considers
appropriate". Such broad (and unfettered) power could be a concern for
employers and the retirement scheme industry generally. In effect, it would
give the Registrar quasi-legislative powers to determine the circumstances
under which schemes can be exempted or registered under ORSO.

Continued on Next Page
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The Bill also replaces the current obligation of the Registrar to register a
scheme which satisfies each of the specified statutory conditions with a
discretion. As such, even where a scheme satisfies all required conditions the
Registrar will, if the Bill is approved in its current form, be able to refuse to
register such scheme.

Devil 2 - Codification of trust law obligations into ORSO

Over the course of several centuries, the general principles of trust law have
been determined by the courts and such determinations have resulted in
many thousands of pages of judgments and academic tomes. Such writings
include a comprehensive analysis of how trustees should act and the extent of
their obligations under different circumstances (also known as the "fiduciary
obligations" of trustees).

The Bill attempts to condense the fiduciary obligations of trustees into

around 160 words. There is no explanation as to why this is considered
necessary. There is also no analysis on the impact such codification of fiduciary
obligations may have on the rights of a beneficiary of the trust (for instance,
will an aggrieved beneficiary now have to bring an action for breach of
statutory duty as opposed to breach of fiduciary duties?).

Rather strangely, the Bill also contains an obligation on the employer of a
retirement scheme which is applying for registration to confirm that the trustee
has complied with the relevant obligations set out in the 160 words purporting
to describe the fiduciary obligations of a retirement scheme trustee.

Precisely how any employer will satisfy itself that it can give such confirmation
will, no doubt, be a cause of considerable discussion between the employer
and the trustee.

Devil 3 - Amended definition of "occupational retirement scheme"

ORSO came into being in 1995 as a direct result of the Mirror Group/Robert
Maxwell pension scandal in the early 1990s, which involved the theft of
several hundred million pounds worth of Mirror Group Pension Fund assets.
ORSO created an oversight structure designed to ensure that "occupational
retirement schemes" set up for Hong Kong employees were properly funded
and the assets appropriately secured.

To this end, the original (and current) definition of "occupational retirement
scheme" was drafted in a broad manner to capture as many of these post-
termination-of-employment-promise type arrangements as possible.

The Bill will narrow the definition of "occupational retirement scheme"” by
inserting a condition that only a scheme limiting its membership to employees
or former employees’ will fall within such definition of "occupational retirement
scheme". Therefore, a current or future scheme that admits (or is drafted in a
manner such that it could admit) even one person who is not an employee (or
former employee) will cease to be an "occupational retirement scheme" for
the purposes of ORSO. As such, it means that (1) such an arrangement is not
governed by ORSO at all, and (2) such an arrangement is therefore not subject
to any of the structural, funding or investment restrictions imposed by ORSO.

This would be a bizarre outcome and, we can only assume, is not the intention.
This "devil" may well be a mistake!

More...

1 The actual phrase used in the Bill is "eligible person”, which is slightly more complex than
"employee or former employee", but is generally equivalent.
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Hong Kong continues its Journey Along the Rainbow-Coloured
Road

In 2018 the Hong Kong courts determined that it was irrational for the
Immigration Department to refuse to grant the same-sex spouse of an
expatriate worker arriving in Hong Kong the same right to work in Hong Kong
as is granted to every opposite-sex spouse (see our update here). This decision
was greeted with acclaim internationally and, generally, was well accepted in
Hong Kong also.

On 6 June 2019 the Hong Kong Court of Final Appeal took a further (lengthy)
step towards internationally accepted norms by making it unlawful for the
Hong Kong Government to provide lower benefits to a spouse in a same-sex
marriage than to a spouse in a heterosexual marriage, and that it is unlawful
for the Inland Revenue Department to refuse to accept same-sex marriages
when considering individual tax treatment.

On 6 June 2019 the Court of Final Appeal issued its judgment in the case of
Leung Chun Kwong v. Secretary for Civil Service and Commissioner of Inland
Revenue.

The case involved a same-sex couple (Angus Leung and Scott Adams) who had
been legally married in New Zealand (where it is lawful for same-sex couples to
marry). Angus Leung works for the Hong Kong government as a civil servant.
The terms of employment for a civil servant entitle the employee to certain
benefits (medical and dental) which can be extended to the spouse of the

civil servant. Mr. Leung applied for his spouse (Mr. Adams) to be granted such
benefits. His application was rejected on the grounds that same-sex marriages
were not recognised in Hong Kong.

In addition, the Hong Kong tax system contains preferential tax treatment
for married couples. Mr. Leung sought to file tax returns with the Hong Kong
Inland Revenue Department (IRD) naming Mr. Adams as his spouse. The tax

Continued on Next Page
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returns were rejected by the IRD on the grounds that spouses cannot be of the
same sex.

Mr. Leung challenged both of the above decisions and, having suffered various
losses in the lower courts, the matter was heard by the Court of Final Appeal
earlier this year. The primary argument put forward by the Government and

by the IRD to justify their decision to reject the various applications made by
Mr. Leung was that differential treatment between different-sex and same-sex
relationships was necessary in order to protect the institution of traditional
marriage.

The Court of Final Appeal (CFA) rejected the arguments put forward by the

respondents. In particular the CFA determined as follows:-

® There is no rational connection between denying Mr. Leung (or his spouse)
employment and tax benefits and protecting the institution of marriage,
and

* The argument that spouses in same-sex marriages should be treated less
favourably due to the fact that same-sex marriages are not possible in
Hong Kong is a circular (and therefore flawed) argument.

The CFA held in favour of Mr. Leung on both counts.

What does this mean for the future?

This is a very clear indication of the way in which the Hong Kong judiciary
view the issue of same-sex marriages. It is probable that more and more cases
are going to be filed with the court seeking equality of treatment for gay
couples, particularly in relation to the public sector. It is also probable that the
Government's appetite for defending these cases will reduce and that it will
begin being more proactive and taking steps to equalise the position without
being directed to do so by the courts.

After all, even Taiwan now permits same-sex marriagesl!

Whilst neither this decision, nor any prior decision, impacts private sector
employment contracts, it is a fact that the large number of public sector (and
quasi-public sector) employees in Hong Kong will, in our opinion, drive a new
"normal” in the HR landscape. That new "normal" will be the provision of
equality of benefits for employees regardless of their sexual orientation.

Hong Kong is renowned for its ability to change its landscape rapidly through
the creation of new infrastructure projects. It is now becoming known for its
ability to change in other ways also.

This is a day to celebrate.
More...

Lessons Learned: The Significance of Restrictive Covenants

In McLarens Hong Kong Limited v Poon Chi Fai and others [2019] HKCFI 1550,
the court refused to grant a springboard injunction in favour of the employer.

Facts

The 1% to 9" Defendants (“D1 to D9") were employed by the Plaintiff, a
corporation providing insurance loss adjusting services. The 1%t Defendant
("D1") was a director to the Plaintiff and the 2" to 9t Defendants (“D2 to D9")
were full-time employees. D1 to D9 terminated their employment contracts
with the Plaintiff and joined the 10* Defendant (“D10"), which provided similar
services as the Plaintiff and was a competitor of the Plaintiff.

The Plaintiff alleged D1 to D9 breached their duties of confidentiality, and in
particular, D1 breached their fiduciary and director’s duties; and alleged D10
was a party to the conspiracy to injure the Plaintiff and also vicariously liable for
D1 to D9’s breaches. In addition, the Plaintiff sought a springboard injunction
against D1 to D9, restraining them from engaging in a similar business and
soliciting any of the Plaintiff's customers and business partners for a period of
six months.

Continued on Next Page
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Court’s Decision

In refusing to grant a springboard injunction against D1 to D9, the court
turned to five factors to decide whether a springboard injunction should be
granted.

1. Whether there was unlawful use of the confidential information.

From the evidence, most of the Defendants copied and took away large
quantities of the Plaintiff's documents, in particular, D1 who deliberately
requested a confidential document from the Plaintiff a day before his
resignation. The 3 and 6™ Defendants also copied a vast amount of
documents that were unrelated to their duties. The court agreed that there is
a legitimate concern of a real risk that the confidential information would be
misused.

2. Whether the defendants obtained an unfair competitive edge (built a
springboard) by reason of the breaches.

The Plaintiff has the burden to prove the causal link between the misuse of the
confidential information and the building of the springboard. On this regard,
although it was certain that D1 to D9 took client lists of the Plaintiff when they
terminated their employment contracts, the court found that D1 to D9 did not
need to use the information for their own benefit, because some information
taken by D1 to D9 was publicly available online. Further, the court agreed that
without a restrictive covenant to this effect, D1 to D9 are entitled to persuade
the Plaintiff’s clients to move their case files to the 10t Defendant. Therefore,
the Plaintiff failed to establish the causal linkage.

3. Whether the unfair advantage still existed on the date the springboard
injunction is sought.

The court held that even if there was any unfair advantage previously, it would
now be non-existent because the Plaintiff's information and documents had
been returned and/or deleted.

4. Whether damages are an adequate remedy to the Plaintiff.

The court found a monetary award would be adequate to compensate the
Plaintiff.

5. Whether a springboard injunction is a remedy that carries the lower risk of
injustice if it turned out to be wrong.

The court decided that the grant of a springboard injunction does not carry the
lower risk of injustice because the Plaintiff’s interests were already protected by
the Modified Undertakings (which was in effect an interim injunction) and the
possibility of an account of profits or damages if they won at trial; whereas D1
to D9 would be out of a job for a significant period if the springboard

injunction was wrongly granted.
Takeaways for employers

Employers should consider carefully the types of information and connections/
goodwill it needs to protect when an employee leaves, and take steps to
protect those interests. This can be done through a combination of things such
as a longer notice period, garden leave clause, post termination restrictive
covenant, express confidentiality obligation and/or long term incentive plan or
other incentive payments.

More...

conTriIBUTEDBY: MAYER IBROWN
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Possibility of Sectoral-based minimum wage

The Malaysian Minister of Human Resource has proposed that a sectoral based
minimum wage may be implemented in the future. As it stands, the minimum
wage for employees in Malaysia is RM1,100 based on the Minimum Wage
Order 2018. However, the jump in minimum wages is deemed steep by certain
employers which led to increased business operations. The Human Resource
would thus the National Wages Consultative Council Resources, may make
recommendations to the government on the coverage of the recommended
minimum wage by business sector, type of employment and regional areas.

More...

There are no significant policy, legal or case developments
within the employment space during 2019 Q2.

CONTRIBUTED BY: Shearn Delamore &co
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Domestic Violence - Victims' Protection Bill

The Bill entitles employees affected by domestic violence to up to 10 days of
leave per year. Employees will also be able to request a short term variation to
their working arrangements, to which the employer must respond urgently and
within 10 days.

This bill received the Royal Assent on 30 July 2018 and will come into force on
1 April 2019.

Recent coverage

Privacy Bill

The Bill intends to replace the Privacy Act 1993 and bring New Zealand's
privacy law in line with recent international developments and reforms. Key
changes include:

e Mandatory reporting of privacy breaches;
* New ways to enforce information privacy principles;
* Stronger powers for the Privacy Commissioner;

* New offences and increased fines.

The Select Committee recently reported back the Privacy Bill, with some
significant recommendations. These recommendations include:

e Clarification on the mandatory data breach reporting regime: The intro-
duction of a mandatory data breach reporting regime is endorsed, but a
number of amendments to it have been proposed. Most significantly, data
breaches will now only be notifiable to the Commissioner and affected
individuals if the breach has caused, or is likely to cause, “serious harm”.

* Privacy Act extended to apply to activities of a NZ agency offshore: The
Privacy Act will apply to all actions taken by a New Zealand agency,
whether inside or outside New Zealand. It will also apply to all personal
information collected or held by a New Zealand agency, regardless of
where the information is collected or held, and where the individual
concerned is located.

* Privacy Act extended to apply to offshore agencies: A significant pro-
posed change is to expressly extend the Privacy Act to apply to agencies
located offshore, so long as that agency is “carrying on business in New
Zealand".

* Further strengthening to cross-border data flow protection: A new infor-
mation privacy principle has been added for the off-shoring of personal
information. If an agency wants to disclose personal information to an
overseas person, it will need to rely on an applicable exemption.

Follow the Bill’s coverage

Equal Pay Amendment Bill

The Bill allows workers to make a pay equity claim within New Zealand's
existing bargaining framework, and accelerate the process for progressing
claims.

The Bill is currently at the Select Committee stage. The Select Committee
report is due to be released on 16 April 2019.

Recent coverage

Holidays Act Review

In May 2018, the Government established a Holidays Act Working Group

to carry out a full review of the Holidays Act, focusing on the provision and
payment of holiday and leave entitlement. Historic underpayments will not be
considered. The Group is due to report back in May 2019.

Recent coverage
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Pay Equity Joint Working Group

A Fair Pay Agreement Working Group was established in June 2018 to

advise on the establishment of a sector-level bargaining system. This would
allow employers and unions to develop “fair pay agreements” that set
minimum terms and conditions for workers in an entire industry. The Working
Group recommendations were released publicly on January 31 2019. These
recommendations included a compulsory system by default (with no opt-outs),
and a low threshold whereby 10% of workers in an industry (or 1000 total,
whichever number is lower) need to request a fair pay agreement in order to
trigger bargaining.

Working Group’s report

Equal Pay Amendment Bill

The Bill allows workers to make a pay equity claim within New Zealand's
existing bargaining framework, and accelerate the process for progressing
claims.

The Select Committee recently reported back on the Equal Pay Amendment
Bill, with some significant recommendations. These recommendations include:

* Prohibiting employers from differentiating between the remuneration rates
of employees, on the basis of sex.

Clarifying that an employee would only be barred from pursuing a claim
under the Equal Pay Act or Human Rights Act if they had applied to the
Employment Relations Authority for a resolution of a personal grievance.
As introduced, the Bill barred claimants from the other legal avenues if they
had raised a personal grievance under the Employment Relations Act.

* Inserting a definition for the threshold “predominantly performed by
female employees”. The Committee recommended inserting a new section
to clarify this means work performed by a workforce of approximately 60%
women.

e Clarifying that an employer must offer all of the terms of settlement
(including back pay) to the employees who qualify for them, if they wish to
bar future pay equity claims by those employees.

Coverage
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Domestic Violence - Victims' Protection Act

The Act came into force on 1 April 2019. Employees affected by domestic
violence are now entitled to up to 10 days of paid leave per year. Employees
are now able to request a short term variation to their working arrangements,
to which their employer must respond urgently within 10 days.

References to ‘Domestic Violence Leave’ will change to ‘Family Violence
Leave’ from 1 July 2019 to reflect the repeal of the Domestic Violence Act
1995 and the introduction of the Family Violence Act 2018.

Recent coverage

Employment Relations (Triangular Employment) Amendment Bill

A triangular employment arrangement involves a person being employed by
one employer, but working under the control and direction of another business
or organization. The purpose of this Bill is to ensure that employees in
triangular employment arrangements have the right to coverage of a collective
agreement, and are provided with a framework to raise a personal grievance.

The Bill passed its second reading in early April 2019. The Government

responded to the Select Committee’s recommendations and:

* Adopted the changes to the key definitions.

* Removed the provisions of the Bill that required workers to be bound by the
same collective agreement as the employees of the controlling third party

* Adopted a framework making it easier for an employee, employer and the
Employment Relations Authority or Court to join the controlling third party
to personal grievance proceedings.

Track the progress of the Bill

Jacks Hardware and Timber Limited v First Union Incorporated

The Employment Court recently upheld the Employment Relations Authority’s
determination to fix the terms of a collective agreement where the parties
were unable to reach an agreement despite five years of bargaining.

The Court found that all the processes provided by the Act to assist the Union
and Jacks Hardware in negotiating, and settling a collective agreement,

were used unsuccessfully. It was therefore appropriate to fix the terms of

the collective agreement in all the circumstances. This is the first time that

the Court has approved use of this statutory power to override the parties’
contractual freedom to define their own bargain in collective negotiations.

Simpson Grierson’s coverage
Copy of the decision

CONTRIBUTED BY:
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https://www.mayerbrown.com/-/media/files/perspectives-events/publications/2019/01/asia-employment-law-quarterly-review/files/asi_empreview2018q4_en/fileattachment/asi_empreview2018q4_en.pdf
https://www.employment.govt.nz/about/news-and-updates/domestic-violence-victims-protection-bill-becomes-law
https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_76281/employment-relations-triangular-employment-amendment
https://www.employmentcourt.govt.nz/assets/Documents/Decisions/EMPC-114-2018-Postal-Workers-Union-of-Aotearoa-Inc-v-New-Zealand-Post-Ltd-002.pdf
https://www.simpsongrierson.com/articles/2019/employment-court-approves-a-game-breaker-and-fixes-contract-terms
https://www.employmentcourt.govt.nz/assets/Documents/Decisions/2019-NZEmpC-20-Jacks-Hardware-Timber-Ltd-v-First-Union-Inc-Judgment.pdf
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REPUBLIC ACT No. 11165 also known as the “Telecommuting
Act”

The Act institutionalizes ‘“Telecommuting’ as an alternative work arrangement
for employees in the private sector. Under the Act, Telecommuting refers to
a voluntary arrangement between the employer and the employee in the
private sector allowing the employees to work from an alternative workplace,
eg., from home, with the use of telecommunication and/or computer
technologies.

More...

Department of Labor and Employment Department Order
(DOLE-DO) No. 202-19

Rules and Regulations of Republic Act No. 11165 otherwise known as the
“Telecommuting Act”.

Telecommuting refers to a work arrangement based on the voluntariness
and mutual consent of the employer and employee that allows an employee
in the private sector to work from an alternative workplace with the use of
telecommunication and/or computer technologies.

More...



https://www.mayerbrown.com/-/media/files/perspectives-events/publications/2019/01/asia-employment-law-quarterly-review/files/asi_empreview2018q4_en/fileattachment/asi_empreview2018q4_en.pdf
https://www.officialgazette.gov.ph/downloads/2018/12dec/20181220-RA-11165-RRD.pdf
https://www.officialgazette.gov.ph/downloads/2019/02feb/20190207-RA-11199-RRD.pdf
https://www.officialgazette.gov.ph/downloads/2019/02feb/20190220-RA-11210-RRD.pdf
https://www.dole.gov.ph/wp-content/uploads/2019/04/DO-202-19-Implementing-Rules-and-Reulations-of-Republic-Act-No.-11165-otherwise-known-as-the-Telecommuting-Act.pdf
https://www.dole.gov.ph/wp-content/uploads/2019/05/IRR-RA-11210-dated.pdf
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Woman employee who stole nearly $340,000 jailed for criminal
breach of trust

On 21 January 2019, a 37-year-old administrative executive at a property

2019

management firm, Soh Huay Ching, was sentenced to three years and four
months' jail for misappropriating almost $340,000 from her employer. Soh

pleaded guilty to one count of criminal breach of trust linked to more than
$320,000. Two other similar charges involving the remaining amount were

considered during sentencing.

The offences took place between January 2012 and November 2014. Soh
was tasked to collect rent and utility fees from tenants as well as maintain the
season parking at Goldbell Tower in Scotts Road. The maintenance of season
SINGAPORE  parking included allocating spaces and collecting the annual fees of $2,880
22 from tenants who own vehicles. Although the company's policy is not to offer
JAN season parking to non-tenants of Goldbell Tower, Soh went against this policy
and sold season parking to 45 vehicle owners who were non-tenants without
2019 authorisation. She collected fees from these persons and misappropriated
them for her personal use instead of handing them over to the company. She

also misappropriated monies for items such as rentals and utilities.

Her illegal activities came to light when she went on maternity leave in
October 2014 and her colleagues discovered discrepancies in areas such as

SINGAPORE the collection of rental payments. A police report was made in November
2014. In early 2015, Soh's employer received complaints that non-tenants were
parking at Goldbell Tower. The non-tenants told the company that they had
paid Soh for the season parking spaces. Some of them lodged claims against
the firm at the Small Claims Tribunals. All 45 affected vehicle owners were
given their refunds.

More...

Proposed Amendments to the Work Injury Compensation Act

On 31 January 2019, MOM announced that it had reviewed the Work Injury
Compensation Act (“WICA") to provide injured employees with greater
assurance of compensation and much sooner after the accident. The Ministry
sought public feedback on the proposed amendments to the WICA.

Broaden WICA Coverage and Increase Payout

The MOM proposed expanding mandatory insurance coverage to prioritise
lower-income employees most at risk of financial hardship, if their employers
fail to compensate. More than 24,000 currently uninsured employees will
benefit from the expanded mandatory insurance coverage by April 2021.

Important:
action likely The MOM also proposed expanding the scope of eligibility for compensation.
required Currently, only injured employees placed on medical leave are compensated.
SINGAPORE L o5
Those who are injured but have been certified by doctors to be well enough
Good to know: 1 to perform light duties are not eligible for compensation. MOM proposed to
follow FEB expand compensation to those placed on light duties as a result of work injury,

developments - .
2019  such that they are no worse off than those given medical leave.

Note changes: The MOM will also lift maximum compensation levels under WICA by at least
no action

required

10% to keep pace with wage growth and rising medical costs.

Speed Up Claims Processing

To offer a lower cost and speedier resolution to work injury compensation
("WIC") cases as compared to filing a suit in the courts, MOM proposed
streamlining various aspects of claims processes to speed up claims
processing. One of the measures is making compensation based on the
assessment of incapacity at least six months after the date of accident, instead
of waiting for the final extent of injury to be determined. For employees with
injuries that take longer to stabilise, doctors can still defer assessments to a
later date.

Continued on Next Page
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Obligation to work for one employer: The Court was of the view that this did

not go against the existence of an employment relationship between Hwang
and Tuan Sing. Since Tuan Sing only paid half of Hwang’s salary, Hwang
could not be expected to work full-time for Tuan Sing to the exclusion of
Nuri. Therefore, the fact that Hwang had continued working for Nuri while
serving Tuan Sing was not inconsistent with the existence of an employment
relationship between Hwang and Tuan Sing.

Provision of tools, equipment and training: The Court accepted that this was
a relevant factor and that the evidence did show that Tuan Sing had provided

Hwang with office space and equipment. However, it did not consider this
factor conclusive and did not place too much weight on it.

Obligation to provide and accept work: The Court accepted that Hwang was
obliged to accept work from Tuan Sing. Further, given that Hwang was Tuan

Sing’s only in-house legal advisor and that Tuan Sing paid half of Hwang’s
salary, Tuan Sing would have, as a matter of course, provided work to Hwang.
However, the Court did not consider this a conclusive factor.

Right to dismiss, suspend, or evaluate the putative employee: The Court
said that the fact that Hwang had superiors within Tuan Sing to report to
suggested that Hwang would be evaluated by the management of Tuan Sing.

Consequently, it is possible that Tuan Sing could terminate its relationship with
Hwang. However, the Court did not consider this a conclusive factor.

Taking into account the above factors holistically, especially the control and
integration tests, the Court found that an employment relationship existed

between Hwang and Tuan Sing in respect of the work which Hwang did for
Tuan Sing.

More...

World Fuel Services (Singapore) Pte Ltd v Xie Sheng Guo [2019]
SGHC 54

World Fuel Services (Singapore) Pte Ltd (“Plaintiff”) applied to the Court to
enforce a confidentiality clause (“Clause 4"), as well as a non-competition
and non-solicitation clause (“Clause 5”) in the Defendant’s employment
contract dated 15 August 2016 with the Plaintiff. Clause 4 imposed duties of
confidentiality on the Defendant, and Clause 5 stated that for six months after
the Defendant’s termination for whatever reason, he would not compete or
participate in businesses that compete against the business of the Plaintiff,
and would not solicit the patronage of customers, or any brokers, traders,
managers or directors employed by the Plaintiff.

The Defendant tendered his resignation on 19 November 2018 and informed
the Plaintiff that he intended to join a company called China Aviation Oil
(Singapore) Corporation Ltd (“CAO SG") on 19 February 2019 immediately
after he ceased employment with the Plaintiff. CAO SG is a public listed
company in Singapore, and its controlling shareholder is China National
Aviation Fuel Group, a state-run entity in China which supplies aviation oil to
the Plaintiff. After tendering his resignation, the Defendant was put on garden
leave until 18 February 2019. The Plaintiff also applied to the Court to prevent
the Defendant from commencing employment under CAO SG.

The Plaintiff was mainly concerned that the Defendant had contacts with

its suppliers in China and knew the prices that the Plaintiff bought and sold
its aviation oil. The Plaintiff argued that this constituted clear confidential
information that was useful to a competitor, including CAO SG, as CAO SG
and its subsidiaries would tender for aviation oil contracts alongside the
Plaintiff. The information would enable the competitor to negotiate prices for
the purchase and sale of aviation oil to the disadvantage of the Plaintiff.

Continued on Next Page
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The Court allowed the Plaintiff's application to prevent the Defendant from
commencing employment under CAO SG, finding that the Defendant’s
experience must have been an important consideration for CAO SG to employ
him. The Court was also of the view that it was obvious the Defendant carried
all his knowledge of the Plaintiff's connections and business with its suppliers
and customers. It would be impossible to separate confidentiality from a
detached discharge of his duties with CAO SG. In this regard, the Court noted
that the Defendant’s regular visits to China to meet the Plaintiff's suppliers
seemed like a serious and important job. Additionally, the Court was of the
view that, as a supply manager for the Plaintiff, the Defendant had access to
important and confidential information such as the price that the suppliers sold
to the Plaintiff, and the price the Plaintiff sold to its customers.

Even though the Defendant argued that Clause 4, which prevented him

from disclosing confidential information, adequately protected the Plaintiff's
interests and that he would honour his undertaking under Clause 4, the Court
questioned why the Defendant was not similarly willing to honour Clause 5.

Finally, the Court noted that the Defendant will be paid $10,400 a month with
unspecified bonuses and a sign-on bonus of $10,400, whereas the Plaintiff had
a U$40 million annual trading turnover derived from the aviation oil contracts.
Even assuming that the Defendant may lose his job if prevented from working
for CAO SG and taking into account the difficulty in finding another job, the
loss of his new job was easily quantifiable. On the other hand, the loss of
business by reason of price adjustments by the Plaintiff's competitors including
CAO SG would be a more difficult exercise.

For the reasons above, the Plaintiff's application was allowed.

More...

Government, unions and employers agree to raise retirement,
re-employment age

On 5 March 2019, Minister of Manpower Josephine Teo announced that
the Government, unions and employers have agreed on the need to raise
the retirement and re-employment ages beyond 62 and 67. A workgroup
comprising representatives from the Government, labour unions and the
private sector has come to a consensus on the matter.

Minister Teo said that the workgroup, to which she is an adviser, believes
that a higher retirement age will motivate both workers and employers to
invest in skills upgrading and job redesign for older workers, as people enjoy
more years of good health. The re-employment age, up to which firms must
offer eligible workers re-employment, also remains useful. The workgroup
said that the increases in the retirement and re-employment ages should

be implemented in small steps over time as employers will need to make
considerable adjustments. The workgroup also said that it is critical to ensure
employment arrangements remain flexible.

Minister Teo said the WorkPro scheme, which covers various grants that fund
efforts by employers to make their workplaces more age-friendly, will also
be reviewed and may be extended beyond June this year. The workgroup
will also be making recommendations on Central Provident Fund (“CPF")
contributions for older workers later this year.

More...
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New guidelines to help employers

New guidelines are being published to guide employers on their employment
practices.

On 16 April 2019, it was announced that new guidelines on the provision of
proper rest areas for outsourced workers will be published to guide employers
on how to provide a more conducive work environment for cleaners, security
guards and landscape maintenance workers, amongst others. In coming up
with these guidelines, MOM representatives visited approximately 200 work
sites in Singapore to gain an understanding of current practices. The objective
of the guidelines is to enhance the work environment of low-wage and
outsourced workers.

On 1 April 2019, MOM, NTUC and SNEF published a new set of tripartite
guidelines on wrongful dismissal to provide clear illustrations and examples
of what constitutes wrongful dismissal. Amongst other things, the guidelines
clarify that for discrimination, it would be wrongful to dismiss someone after
his employer made discriminatory remarks about the employee's race and
expressed a preference to hire someone of another race. This is so even

if notice had been provided to the employee. The guidelines have been
introduced following changes to the Employment Act that came into effect
on 1 April 2019. Amongst other things, the Employment Act now allows

all employees to file claims against their employers for wrongful dismissal.
Previously, this was only available to those earning less than $4,500 a month.
It is said that these guidelines will provide employees with clarity on the
grounds on which aggrieved employees can appeal if they feel they have been
wrongfully dismissed.

On 8 May 2019, Senior Parliamentary Secretary for Manpower and Education
Low Yen Ling said that more than 960 companies employing almost 500,000
workers in Singapore have adopted a set of good practices to address
workplace unhappiness, including sexual harassment complaints. In Singapore,
the Tripartite Alliance for Fair and Progressive Employment Practices
(“TAFEP”) has introduced the Tripartite Standard on Grievance Handling,
which is voluntary for employers. Despite the voluntary nature of the advisory,
Ms Low said if a workplace harassment case has not been handled fairly, the
TAFEP may advise the employer to review the case again. MOM may also
commence action against the company in more severe cases, such as failure to
provide a safe working environment.

More...

More...
More...