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The second part of this article discusses the provisions of the Consumer Financial
Protection Bureau’s proposed debt collection rule regarding call frequency,
validation of debt and other unfair or deceptive debt collection practices. In part
one, we discussed the statutory background of the Fair Debt Collection Practices
Act definitions under the proposed rule, and procedures for electronic
communications.

Call Frequency Limits

The FDCPA itself does not provide a bright-line limit to the frequency with which a Steven Kaplan
debt collector may attempt to contact a borrower; the statute provides only that a
debt collector may not cause a telephone to ring, or engage any person in
telephone conversation repeatedly or continuously “with intent to annoy, abuse,
or harass” a person.[1] While some states already cap the number of calls that a
collector may place to a consumer residing in that state,[2] no similar rule
currently exists at the federal level.

Under the proposed rule, the bureau would prohibit a collector from making more
than seven telephone calls to a debtor within seven consecutive days, or within a
period of seven consecutive days after having had a telephone conversation with
the debtor in connection with the collection of the debt.[3] The limit applies on a
per-consumer and per-debt basis.[4]
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With respect to the per-consumer limitation, phone calls concerning the same
debt to different numbers owned by the same debtor count equally toward the
seven-call limit. With respect to the per-debt limitation, if a collector is hired to
collect multiple debts owed by a consumer (such as two delinquent credit card
accounts, for example), then the collector may call the consumer up to seven times
in seven days regarding the first account, and an additional seven times in seven
days regarding the second account.[5]
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However, the rule provides a special limitation for student loan debts. In the case
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of student loan debts, all such debts that were serviced under a single account number
at the time the debts were obtained by the collector count as a single debt for
purposes of the call frequency limits.[6] The bureau noted that “multiple student loan
debts are often serviced under a single account number and billed on a single,
combined account statement, with a single total amount due and requiring a single
payment from the consumer,” and therefore classifying student loan debts as a single
debt is “consistent with how the loans were likely serviced before entering
collection.”[7]

Certain telephone calls are excluded from the seven-call cap. These are calls made to
respond to a request for information from the debtor or made with the debtor’s prior
consent given directly to the collector, calls that do not connect to the dialed number
(i.e., calls that do not cause the phone to ring — such as calls where the collector
receives a busy signal or a notice that the number is no longer in service), or calls with
the debtor’s lawyer, a consumer reporting agency, the creditor and creditor’s lawyer,
and the collector’s lawyer.[8]

Limited-content messages are not excluded from the cap; even if a collector leaves a
limited-content message that does not discuss the consumer’s debt, the message still
counts toward the seven-call limit.[9] Finally, the call limits apply only to telephone
calls, and do not apply to text message or email communications. There is no set
numeric limit on such electronic communications, but as noted above, the consumer
must be provided an opt-out right.

Validation of Debt

Few sections of the FDCPA have tripped up more debt collectors than the validation of debt
requirement. Section 1692g of the FDCPA contains what appears to be a simple requirement: Within
five days of the initial communication in connection with the collection of a debt, a debt collector must
provide the consumer a notice containing the amount of the debt, along with information about the
creditor, and informing the consumer of their right to dispute the debt.[10] But the section’s apparent
simplicity led to endless litigation, and in the absence of clarifying amendments to the FDCPA or
regulations, different courts took conflicting positions as to the required content of a validation of debt
notice.

Fortunately for debt collectors seeking a uniform standard, the bureau now is proposing a model-form
validation of debt notice along with the proposed rule.[11] And the proposed rule establishes a “safe
harbor” providing that a collector who provides a notice that tracks the model form is presumed to
comply with the FDCPA requirement to provide a validation of debt notice.[12]

The proposed rule also sets a uniform standard for certain content of the validation of debt notice, to
the extent a collector chooses not to use the model form.[13] Adopting the holdings of several circuit
courts, the proposed rule requires that a debt collector provide an itemization of the debt owed by the
consumer.[14]

This itemization must be in a table format, and reflect interest, fees, payments and credits to the
account, and must reflect the amount of the debt as one of four dates (the “itemization date”): the last
statement date, the charge-off date, the date the last payment was made on the debt, or the date the
transaction gave rise to the debt.[15] If the debt is a credit card account, then the validation notice must



reflect the merchant co-brand associated with the credit card.[16] If the debt arises from a consumer
financial product or service, as defined in the Dodd-Frank Act, then the notice must also contain the
name of the creditor to whom the debt was owed on the itemization date.[17]

The proposed rule creates a limited exception from the requirement to itemize the debt for persons
collecting mortgage loan debt where the loan is subject to Regulation Z’s periodic statement
requirement.[18] For these loans, a collector instead may provide the most recent Regulation Z periodic
statement at the same time as the validation notice, and refer to the periodic statement in the
validation notice instead of itemizing the debt.[19]

The FDCPA’s validation of debt section created another land mine for collectors. The FDCPA requires
that a collector’s validation notice inform the debtor that unless the debtor notifies the collector that
the debt is disputed, the collector will assume it to be valid.[20] The FDCPA fails to specify whether the
debtor’s dispute must be written, whereas Congress specifically required that disputes be in writing in
order for the borrower to exercise their right to obtain a verification of the debt.[21]

Appeals courts are split on whether a validation notice must inform the debtor that disputes must be in
writing. The U.S. Courts of Appeals for the Second, Fourth and Ninth Circuits (as well as a significant
number of district courts) hold that as the FDCPA is silent as to the means by which a debtor may
dispute the validity of any part of or all of the debt, the statute allows oral disputes.[22] Under this line
of cases, a validation notice that states a debtor must dispute a debt in writing arguably violates the
FDCPA. However, the Courts of Appeals Third, Sixth and Eleventh Circuits have held that Section
1692g(a)(3) requires that disputes be in writing, and the Eleventh Circuit goes so far as to say that debt
collectors may not waive the requirement that disputes must be in writing.[23]

Adopting different validation notices for different circuits is impractical, so the proposed rule finally
clarifies the dispute requirement. The bureau’s proposal adopts the position that disputes do not need
to be written to be effective, and the model form likewise informs debtors that they may call or write to
dispute their debt (although the model form clarifies that only a written dispute is sufficient for the
borrower to exercise their right to obtain verification of the debt).[24]

The proposed rule requires validation notices to also contain a statement specifying the end date of the
period during which the debtor can dispute their debt, and a statement explaining how the debtor can
dispute their debt electronically if the collector sends a validation notice through electronic media.[25]
The proposed rule creates an additional notice requirement for persons collecting consumer financial
product or service debt; these collectors must also include in their validation notice a statement
referring the customer to additional information on the bureau’s website.[26]

To decrease the burden on consumers seeking to dispute their debts, the proposed rule requires
collectors to include certain dispute prompts in their validation notice. The prompts must be set aside
from other validation notice content and contain distinct headings.[27] These prompts take the form of
check boxes to allow the consumer to signal their desire to dispute their debt (and the reason for the
dispute), or to obtain information about the original creditor.[28]

The proposed rule provides that if a debtor disputes the validity of the debt, the collector may not
engage in any collection activity during the time period from when the collector provides a validation
notice, and 30 days after the debtor receives the validation notice.[29] If the debtor invokes their right
to request information about the original creditor, the collector must also cease collection activity until
the debt collector provides the debtor the name and address of the original creditor.[30]



The proposed rule also adopts a procedure for debt collectors handling duplicative disputes, similar to
the procedures in Regulations V and X for duplicative credit reporting disputes or notices of error.[31] If
a collector determines that a dispute is substantially the same as a dispute previously submitted by the
consumer in writing, for which the debt collector already has satisfied the validation requirements and
does not include any new material information to support the dispute, the collector may notify the
debtor that the dispute is duplicative, provide a brief statement of reasons for its determination, and
refer to its earlier response.[32]

Time-Barred Debts

With the proliferation of “debt buyers” purchasing portfolios of charged-off debt in the secondary
market, courts and regulators have increasingly focused on collectors’ practices related to debts where
the applicable statute of limitations to bring a legal action has expired. Attempting to collect “stale”
debts is not a per se violation of the FDCPA, as courts recognize that some consumers may nonetheless
feel morally obligated to pay a debt, even if not legally required to do so.[33] The proposed rule
maintains the status quo of not expressly prohibiting collectors from attempting to collect time-barred
debt, but prohibits collectors from bringing, or threatening to bring, a legal action against a consumer to
collect a debt that the collector knows or should know is time-barred.[34]

Debt Collection by Lawyers and Law Firms

The FDCPA prohibits the false representation or implication that any individual is a lawyer, or that any
communication is from a lawyer.[35] The bureau takes the position in the preamble to the proposed
rule that “debt collection communications sent under a lawyer’s name may violate [15 U.S.C. 1692¢e(3)]
if the lawyer was not meaningfully involved in the preparation of the communication.”[36] The CFPB
similarly has taken this position in a number of enforcement actions brought against lawyers involved in
debt collection.

The CFPB incorporated this “meaningful involvement” standard into proposed rule § 1006.18. The
proposed rule creates a safe harbor from liability for law firms or lawyers submitting pleadings, written
motions or other court papers if a lawyer personally drafts or reviews the pleading, motion or paper,
and the lawyer reviews supporting information and makes a determination to the best of his or her
information, knowledge and belief that the claims, defenses and other legal contentions are warranted
by existing law; the factual contentions have evidentiary support; and the denials of factual contentions
are warranted on the evidence or, if specifically so identified, are reasonably based on belief or lack of
information.[37]

The standard under the proposed rule largely borrows from Rule 11 of the Federal Rules of Civil
Procedure. The bureau looked to the Federal Rules of Civil Procedure as a guide, noting that most FDCPA
claims are considered by federal courts, and federal courts that have applied the meaningful lawyer
involvement standard to pleadings and other submissions have applied the Rule 11 standard.[38]

Under the proposed rule, “an attorney or law firm who establishes compliance with the factors set forth
in proposed § 1006.18(g), including when a court in debt collection litigation determines that the debt
collector has complied with a court rule that is substantially similar to the standard in § 1006.18(g), will
have complied with [the FDCPA] regarding the lawyer’s meaningful involvement in submissions made in
debt collection litigation.”[39] The bureau noted that Federal Rule of Civil Procedure 11 “may provide an
appropriate guide for judging whether a submission to the court has complied with § 1006.18(g).”



Shortly after releasing the proposed rule and the “meaningful involvement” standard, the bureau filed a
lawsuit against a law firm engaged in debt collection on the grounds that it violated the FDCPA and the
Dodd-Frank Act by filing collection lawsuits against consumers that contained lawyers’ names and
signatures, even though lawyers allegedly spent only minutes reviewing a file, and complaints and
summons were prepared by clerical staff.[40] The bureau alleged that the firm’s lawsuits were prepared
without meaningful lawyer involvement and were therefore deceptive and violated the FDCPA.[41] Law
firms and lawyers involved in filing collection lawsuits should monitor the development of the bureau’s
“meaningful involvement” standard.

Conclusion

The release of the proposed rule is a step toward resolving the maze of differing standards and
inconsistent FDCPA interpretations that developed in the 40 years since Congress passed the FDCPA.
The proposed rule suggests that the bureau will bring much-needed clarity and uniform standards to
several areas of the FDCPA and adapt its interpretation and enforcement of the FDCPA to modern-day
technology.

The proposed rule currently has no legal effect; the bureau will now accept public comments on the rule
and consider the comments as it works to issue a final rule. Entities that are subject to the FDCPA — and
those that are not but that are involved in debt collection activities — should carefully consider the
proposed rule and determine whether they wish to provide comments to the bureau. The bureau will be
accepting comments on the proposed rule until Aug. 19, 2019.
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