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Introduction

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown produces the Asia Employment Law: Quarterly
Review, an e-publication covering 15 jurisdictions in Asia.

In this twenty-third edition, we flag and provide comment on anticipated employment law
developments during the first quarter of 2019 and highlight some of the major legislative,
consultative, policy and case law changes to look out for in 2019.

This publication is a result of ongoing cross-border collaboration between 15 law firms across
Asia with whose lawyers Mayer Brown has had the pleasure of working with closely for many
years. For a list of contributing lawyers and law firms, please see the contacts page.

We hope you find this edition useful.

With best regards,
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Duncan Abate
Partner

+852 2843 2203
duncan.abate@mayerbrown.com

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrown.com



https://www.mayerbrown.com/en/people/a/abate-duncan-a-w?tab=overview
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Proposed law to provide all casual employees with the right to
request conversion to full-time or part-time employment

The Australian Government has introduced legislation to amend the Fair Work
Act 2009 (Cth) (FW Act) extending the right for casual employees to request
conversion to full-time or part-time employment, to apply to all regular casual
employees. The amending legislating, the Fair Work Amendment (Right to
Request Casual Conversion) Bill 2019 (Casual Conversion Bill) incorporates

a right to request conversion to full-time or part-time employment into the
National Employment Standards.

Under the Casual Conversion Bill, an employee will have the right to request
conversion from casual to full-time or part-time employment if the employee
has:

* been designated as a casual employee by their employer for the purposes
of the employee’s contract of employment or any fair work instrument that
applies to the employee; and

* in the previous 12 months worked a regular pattern of hours on an
ongoing basis which without significant adjustment the employee could
continue to work as a full- or part-time employee.

Employees who meet these two requirements may submit a written request
to their employer for their employment to be converted to full-time or part-
time employment, as consistent with the regular pattern of hours worked by
the employee during the previous 12 month period. The employer may only
refuse the employee’s request if:

* it has consulted with the employee; and

* there are reasonable grounds for refusing the request based on facts
known or reasonably foreseeable at the time of refusing the request.

The reasonable grounds for refusing an employee’s request include:

* that converting to full-time or part-time employment would require a
significant adjustment to the employee’s hours of work;

¢ within the period of 12 months after giving the request:
* the employee’s position will cease to exist;

* the hours of work which the employee is required to perform will be
significantly reduced; or

e there will be a significant change in the days and/or times that the
employee is required to work that cannot be accommodated within the
days or times the employee is available to work; and

* granting the employee’s request would not comply with a recruitment or
selection process required under Commonwealth or State law.

The Casual Conversion Bill still requires the approval of the Senate before it is
passed into law.
Fair Work Amendment (Right to Request Casual Conversion) Bill 2019

Explanatory Memorandum
Second Reading Speech

Potential changes to casual loading offset regulations

The Australian Federal Opposition has proposed a motion in the Senate to
disallow the Federal Government's Fair Work Amendment (Casual Loading
Offset) Regulations 2018 (Casual Loading Offset Regulations), which came
into effect in December 2018. The Casual Loading Offset Regulations were
introduced in response to the decision of the Full Court of the Federal Court
in WorkPac Pty Ltd v Skene [2018] FCAFC 131, in which the Court decided
that employees who were paid a casual loading in lieu of leave entitlements
but who were actually employed as permanent employees could claim against
their employer for unpaid leave entitlements.

Continued on Next Page
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Circular on Further Regulating Recruitment Practices to Promote
Female Employment

Nine departments, including the Ministry of Human Resources and Social
2019 Security ("MOHRSS"), jointly issued the Circular on Further Regulating
Recruitment Practices to Promote Female Employment on 18 February 2019.
The Circular gives a further detailed description of particular forms of gender
CHINA discrimination in recruitment activities, clearly requiring that in preparing the
recruitment plans or in other recruitment activities, all types of employers

4

4

4

t‘) and human resource service agencies shall neither impose limits on gender
< cuma OF have gender preference, nor refer to the gender as an excuse to restrict
«“ opportunities available to women to seek employment or refuse to employ
g 28 women. Also, the Circular calls for establishing the joint interview mechanism,
= FEB  under which authorities will hold a joint interview to talk with those employers
é 2019  on suspicion of gender discrimination during the recruitment process,
0O according to whistleblower reports and complaints they have received;
— employers will be investigated and punished if they refuse to attend such talk
or to make corrections after the talk, and their illegal practices will be exposed
- among the general public through the media. Moreover, the Circular stresses
- that, efforts shall be made to improve training services concerning women's
. employment, promote the development of care services for infants under the
age of three, step up after-school services for primary and middle schools,
optimize and put in place the maternity insurance system, and thus create a
good environment and favorable conditions for women's employment.
More...
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JINGTIAN & GONGCHENG

Mayer Brown: We are not admitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm
with home jurisdiction outside the PRC, is not permitted to render formal legal opinion on matters of PRC law. The views set out in this document are based on our
knowledge and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As
such, this report does not constitute (and should not be construed as constituting) an opinion or advice on the laws and regulations of the PRC.
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Recommendations to increase Maternity leave from 10 weeks to
14 weeks

In her 2018 Policy Address, the Chief Executive proposed that the statutory
maternity leave (“SML") under the Employment Ordinance (“EO") be
extended to 14 weeks (from the current 10 weeks). Following this, the Labour
and Welfare Bureau submitted recommendations on this in the document
“Review of Statutory Maternity leave”. Their recommendations include:

1) extending SML to 14 weeks, with details including:

a. the newly added 4 weeks will continue from the current 10 weeks
granted to expectant mothers;

b. the pay for the additional 4 weeks will remain at four-fifths of the
employee’s average daily wages;

c. the government will fund the additional 4 weeks of SML wages — this
will be paid by the employer to the employee following the current
procedure for paying the 10 weeks of SML pay, and upon proof of
payment the government will reimburse the employee

d. the additional 4 weeks SML pay will be capped at $36,822 per
employee.

2) amending the EO as follows:

a. amend the definition of “miscarriage” to “the expulsion of the
products of conception which are incapable of survival after being
born before 24 weeks of pregnancy” (currently it is 28 weeks)" - this
will entitle an employee whose child is incapable of survival after
being born in the 24th week of pregnancy or after to SML (currently
a termination of pregnancy in the 24-27th week will only entitle an
employee to sick leave)

b. require an employer to pay sickness allowance to a pregnant
employee who attends a pre-natal medical examination provided that
she provides a medical certificate and relevant documentary proof of
her having done such medical examination.

The Government intends to introduce a bill amending the EO to the
Legislative Council in late 2019.

More...

Hong Kong District Court Strikes Out Discrimination Claim
Against Judges

Hong Kong’s District Court (the "Court") in [E#8% v KiEN S A [2018]
HKDC 1589 struck out the Applicant's discrimination claim against the
Respondents, who were the judges who dismissed the Applicant's appeal in

a Court of Appeal case CACV 185/2017. The Court also gave a Restricted
Proceedings Order against the Applicant.

Facts

The hearing of CACV 185/2017 was scheduled on 1 June 2018, but the
Applicant was unable to attend the hearing due to his sickness. The
Respondents dismissed the Applicant's appeal in the absence of the
Applicant. The Applicant claimed that the Respondents discriminated him on
the ground of his disability by refusing to adjourn the hearing.

For the present case, the Respondents applied for a striking-out order while
the Applicant submitted an application to appoint an amicus curiae and an
application to list the Judiciary as a respondent.

Decision

The Court struck out the Applicant's claim.

Continued on Next Page
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Possibility of Sectoral-based minimum wage

The Malaysian Minister of Human Resource has proposed that a sectoral
based minimum wage may be implemented in the future. As it stands, the
minimum wage for employees in Malaysia is RM1,100 based on the Minimum
Wage Order 2018. However, the jump in minimum wages is deemed steep
by certain employers which led to increased business operations. The Human
Resource would thus the National Wages Consultative Council Resources,
may make recommendations to the government on the coverage of the
recommended minimum wage by business sector, type of employment and
regional areas.

More...
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Domestic Violence — Victims' Protection Bill

The Bill entitles employees affected by domestic violence to up to 10 days of
leave per year. Employees will also be able to request a short term variation
to their working arrangements, to which the employer must respond urgently
and within 10 days.

This bill received the Royal Assent on 30 July 2018 and will come into force on
1 April 2019.

Recent coverage

Privacy Bill

The Bill intends to replace the Privacy Act 1993 and bring New Zealand's
privacy law in line with recent international developments and reforms. Key
changes include:

e Mandatory reporting of privacy breaches;
* New ways to enforce information privacy principles;
* Stronger powers for the Privacy Commissioner;

* New offences and increased fines.

The Select Committee recently reported back the Privacy Bill, with some
significant recommendations. These recommendations include:

e Clarification on the mandatory data breach reporting regime: The intro-
duction of a mandatory data breach reporting regime is endorsed, but a
number of amendments to it have been proposed. Most significantly, data
breaches will now only be notifiable to the Commissioner and affected
individuals if the breach has caused, or is likely to cause, “serious harm”.

* Privacy Act extended to apply to activities of a NZ agency offshore: The
Privacy Act will apply to all actions taken by a New Zealand agency,
whether inside or outside New Zealand. It will also apply to all personal
information collected or held by a New Zealand agency, regardless of
where the information is collected or held, and where the individual
concerned is located.

* Privacy Act extended to apply to offshore agencies: A significant pro-
posed change is to expressly extend the Privacy Act to apply to agencies
located offshore, so long as that agency is “carrying on business in New
Zealand".

* Further strengthening to cross-border data flow protection: A new infor-
mation privacy principle has been added for the off-shoring of personal
information. If an agency wants to disclose personal information to an
overseas person, it will need to rely on an applicable exemption.

Follow the Bill’s coverage

Equal Pay Amendment Bill

The Bill allows workers to make a pay equity claim within New Zealand's
existing bargaining framework, and accelerate the process for progressing
claims.

The Bill is currently at the Select Committee stage. The Select Committee
report is due to be released on 16 April 2019.

Recent coverage

Holidays Act Review

In May 2018, the Government established a Holidays Act Working Group

to carry out a full review of the Holidays Act, focusing on the provision and
payment of holiday and leave entitlement. Historic underpayments will not be
considered. The Group is due to report back in May 2019.

Recent coverage
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REPUBLIC ACT No. 11165 also known as the “Telecommuting
Actll

The Act institutionalizes ‘Telecommuting’ as an alternative work arrangement
for employees in the private sector. Under the Act, Telecommuting refers to
a voluntary arrangement between the employer and the employee in the
private sector allowing the employees to work from an alternative workplace,
eg., from home, with the use of telecommunication and/or computer
technologies.
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Woman employee who stole nearly $340,000 jailed for criminal
breach of trust

On 21 January 2019, a 37-year-old administrative executive at a property

2019

management firm, Soh Huay Ching, was sentenced to three years and four
months' jail for misappropriating almost $340,000 from her employer. Soh

pleaded guilty to one count of criminal breach of trust linked to more than
$320,000. Two other similar charges involving the remaining amount were

considered during sentencing.

The offences took place between January 2012 and November 2014. Soh
was tasked to collect rent and utility fees from tenants as well as maintain the
season parking at Goldbell Tower in Scotts Road. The maintenance of season
SINGAPORE  parking included allocating spaces and collecting the annual fees of $2,880
22 from tenants who own vehicles. Although the company's policy is not to offer
JAN  season parking to non-tenants of Goldbell Tower, Soh went against this policy
and sold season parking to 45 vehicle owners who were non-tenants without
2019 authorisation. She collected fees from these persons and misappropriated
them for her personal use instead of handing them over to the company. She

also misappropriated monies for items such as rentals and utilities.

Her illegal activities came to light when she went on maternity leave in
October 2014 and her colleagues discovered discrepancies in areas such as

SINGAPORE the collection of rental payments. A police report was made in November
2014. In early 2015, Soh's employer received complaints that non-tenants
were parking at Goldbell Tower. The non-tenants told the company that they
had paid Soh for the season parking spaces. Some of them lodged claims
against the firm at the Small Claims Tribunals. All 45 affected vehicle owners
were given their refunds.

More...

Proposed Amendments to the Work Injury Compensation Act

On 31 January 2019, MOM announced that it had reviewed the Work Injury
Compensation Act (“WICA") to provide injured employees with greater
assurance of compensation and much sooner after the accident. The Ministry
sought public feedback on the proposed amendments to the WICA.

Broaden WICA Coverage and Increase Payout

The MOM proposed expanding mandatory insurance coverage to prioritise
lower-income employees most at risk of financial hardship, if their employers
fail to compensate. More than 24,000 currently uninsured employees will
benefit from the expanded mandatory insurance coverage by April 2021.

Important:
action likely The MOM also proposed expanding the scope of eligibility for compensation.
required Currently, only injured employees placed on medical leave are compensated.
SINGAPORE L o5
Those who are injured but have been certified by doctors to be well enough
Good to know: 1 to perform light duties are not eligible for compensation. MOM proposed
follow FEB to expand compensation to those placed on light duties as a result of work

developments w ; i
2019  injury, such that they are no worse off than those given medical leave.

Note changes: The MOM will also lift maximum compensation levels under WICA by at least
no action

required

10% to keep pace with wage growth and rising medical costs.

Speed Up Claims Processing

To offer a lower cost and speedier resolution to work injury compensation
("WIC") cases as compared to filing a suit in the courts, MOM proposed
streamlining various aspects of claims processes to speed up claims
processing. One of the measures is making compensation based on the
assessment of incapacity at least six months after the date of accident, instead
of waiting for the final extent of injury to be determined. For employees with
injuries that take longer to stabilise, doctors can still defer assessments to a
later date.

Continued on Next Page
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Obligation to work for one employer: The Court was of the view that this did

not go against the existence of an employment relationship between Hwang
and Tuan Sing. Since Tuan Sing only paid half of Hwang’s salary, Hwang
could not be expected to work full-time for Tuan Sing to the exclusion of
Nuri. Therefore, the fact that Hwang had continued working for Nuri while
serving Tuan Sing was not inconsistent with the existence of an employment
relationship between Hwang and Tuan Sing.

Provision of tools, equipment and training: The Court accepted that this was
a relevant factor and that the evidence did show that Tuan Sing had provided

Hwang with office space and equipment. However, it did not consider this
factor conclusive and did not place too much weight on it.

Obligation to provide and accept work: The Court accepted that Hwang was
obliged to accept work from Tuan Sing. Further, given that Hwang was Tuan

Sing’s only in-house legal advisor and that Tuan Sing paid half of Hwang’s
salary, Tuan Sing would have, as a matter of course, provided work to Hwang.
However, the Court did not consider this a conclusive factor.

Right to dismiss, suspend, or evaluate the putative employee: The Court
said that the fact that Hwang had superiors within Tuan Sing to report to
suggested that Hwang would be evaluated by the management of Tuan Sing.

Consequently, it is possible that Tuan Sing could terminate its relationship
with Hwang. However, the Court did not consider this a conclusive factor.

Taking into account the above factors holistically, especially the control and
integration tests, the Court found that an employment relationship existed

between Hwang and Tuan Sing in respect of the work which Hwang did for
Tuan Sing.

More...

World Fuel Services (Singapore) Pte Ltd v Xie Sheng Guo [2019]
SGHC 54

World Fuel Services (Singapore) Pte Ltd (“Plaintiff”) applied to the Court to
enforce a confidentiality clause (“Clause 4"), as well as a non-competition
and non-solicitation clause (“Clause 5”) in the Defendant’s employment
contract dated 15 August 2016 with the Plaintiff. Clause 4 imposed duties of
confidentiality on the Defendant, and Clause 5 stated that for six months after
the Defendant’s termination for whatever reason, he would not compete or
participate in businesses that compete against the business of the Plaintiff,
and would not solicit the patronage of customers, or any brokers, traders,
managers or directors employed by the Plaintiff.

The Defendant tendered his resignation on 19 November 2018 and informed
the Plaintiff that he intended to join a company called China Aviation Oil
(Singapore) Corporation Ltd (“CAO SG”) on 19 February 2019 immediately
after he ceased employment with the Plaintiff. CAO SG is a public listed
company in Singapore, and its controlling shareholder is China National
Aviation Fuel Group, a state-run entity in China which supplies aviation oil to
the Plaintiff. After tendering his resignation, the Defendant was put on garden
leave until 18 February 2019. The Plaintiff also applied to the Court to prevent
the Defendant from commencing employment under CAO SG.

The Plaintiff was mainly concerned that the Defendant had contacts with

its suppliers in China and knew the prices that the Plaintiff bought and sold
its aviation oil. The Plaintiff argued that this constituted clear confidential
information that was useful to a competitor, including CAO SG, as CAO SG
and its subsidiaries would tender for aviation oil contracts alongside the
Plaintiff. The information would enable the competitor to negotiate prices for
the purchase and sale of aviation oil to the disadvantage of the Plaintiff.
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Amending the types of occupations defined under Article 36,
Paragraph 4 of the Labor Standards Act

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-3-Zi-1080130098
Issue date: January 23, 2019

After negotiations between the Ministry of Labor and representatives from the
relevant industries and sectors, while it is recognized that having passenger
transport (i.e., tour bus) drivers work on national holidays, labor day and
other holidays designated by the central competent authority according

to the traffic mitigation plans made by the Ministry of Transportation and
Communications represent a very important facet of public convenience,
their personal health as well as road safety are both important concerns as
well. As such, considering the public convenience as well as the health and
welfare of the drivers, it is proposed to include those drivers under Article 36,
Paragraph 4 of the Labor Standards Act for flexible adjustments of mandatory
days off during any 7-day period on the “time specific” exceptional occasion.
However, such day-off shifting and adjustments should comply with the
following rules:

1. Driver may not be made to work for more than nine consecutive days.

2. Driver may not be made to remain on duty for more than 11 hours per day
for more than three consecutive days.

3. Maximum driving time of 10 hours per day.

4. For every two continuous days on duty, there shall be a continuous 10-
hour or more break period.

The Ministry of Labor’s interpretation regarding the
determination of “Negotiation Eligibility” requirements under
Article 6 of the Collective Agreement Act and relevant laws and
regulations in case of a union of dispatched workers requesting
to engage in collective bargaining with the dispatch company
according to the Collective Agreement Act.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Guan-2-Zi-1080125196
Issue date: January 31, 2019

In the event a collective bargaining request is made by a dispatch workers’
union to a dispatch company by which the dispatched union member
workers are employed where the negotiation proposal clearly states that

it is applicable only to those dispatched union member workers “serving

at the same employer that they were dispatched to”, then as long as the
number of member-workers exceed at least 1/2 of the total number of
workers dispatched by the dispatch company to that same employer, then the
union shall be considered a labourer-side party that is “qualified to engage
in collective bargaining” under Article 6, Paragraph 3 of the Collective
Agreement Act. However, the above does not apply if the dispatch business
has dispatched less than 20 workers to the same employer.

Since the “same employer” shall be defined according to the parties in the
dispatch contract, when the regional labor authorities are engaged in assisting
the two sides in determining the qualification for collective bargaining, it
should have the dispatch company provide the relevant dispatch service
contract for use as a basis to determine the said qualifications.
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The “justifiable reasons” proviso in Article 22 of the Act of
Gender Equality in Employment shall be determined on a case-
by-case basis. If a worker is personally raising two or more
children of less than 3 years of age and is requesting unpaid
child care leave from his/her employer, such circumstance shall
be considered as a “justifiable reason” under the proviso in
Article 22 of the Act of Gender Equality in Employment.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-4-Zi-1080130174
Issue date: February 21, 2019

Since it is provided as a proviso (i.e., an exceptional circumstance to the
general rule) in Article 22 of the Act of Gender Equality in Employment that a
worker may still request unpaid child care leave even if he or she has a spouse
that is not in employment if there are justifiable reasons, the matter should be
decided on a case-by-case basis.

In the current case, in consideration that it may be difficult for a single parent
to take care of two or more children under the age of 3, as well as the general
policy of encouraging parental involvement in child development, if the
worker is requesting unpaid child care leave for taking care of two or more
children under the age of 3 from his/her employer, it shall be deemed as a
“justifiable reason” under the Article 22 proviso.

The Ministry of Labor’s interpretation of how the Labor
Standards Act and other relevant regulations apply for wage
payments to workers under the Labor Standards Act Article
84-1 who work on the election/removal days for the president,
vice-president, and all types of public officials as well as the
referendum day.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-2-Zi-1080130118
Issue date: March 4, 2019

In general, for workers under the Labor Standards Act Article 84-1, on the
election/ removal days for the president, vice president and all types of public
officials as well as the referendum day (“election days” in general), Article 37
of the Labor Standards Act stipulates them as a leave day, and every worker
who has the right to vote and is obliged to work on that day shall have paid
leave (for 24 consecutive hours from 12 am to 12 pm); those that did not have
to work on that day do not get an extra day of leave. Once an employer has
obtained consent for the worker to work on election day, the employer shall
provide wages commensurate with the hours worked pursuant to Article 39 of
the Labor Standards Act, while also taking care to avoid interfering with the
worker going to the polls to vote. The employer shall pay the worker at a rate
double the regular rate for work performed during “regular hours” (i.e., the
hours the worker would have worked) on the election day, as well as overtime
pursuant to Article 24, Paragraph 1 of the Labor Standards Act stipulates that
if the worker performs work outside such “regular hours”. Lastly, since the
right to vote may only be exercised on election day, election day is different in
nature from all other national holidays or days off, and it is not possible to shift
around that day off with other working days in the same way as other holidays
of the year.
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There are no significant policy, legal or case developments
within the employment space during 2019 Q.
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