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The old legal saw “hard facts make bad law” has
been acknowledged since at least 1837.2 This
maxim means that it is difficult to extract
general rules of application from cases in which
the facts are particularly muddied. Muddied
facts certainly surrounded the criminal charges
leveled against a taxpayer, a lawyer, in United
States v. Adamss for allegedly “engag[ing] in a
scheme and artifice to defraud investors” in two
related companies (together, “Apollo”).4 The
Government argued that the alleged scheme also
involved a few tax plays, and further argued that
these tax plays involved communications
between the Taxpayer and his accountants.5 The
Taxpayer successfully asserted that the
communications were privileged and could not
be accessed by the Government. The
Government was successful, however, in
obtaining certain underlying documents. This
Legal Update distills the Court’s decision in
order to provide some unclouded strategies for
taxpayers who desire to keep their
communications with their accountants away
from government scrutiny.6

Background of the Underlying Tax
Issues
The facts were complex, but a simplified version

is as follows. The Government asserted that the
Taxpayer set up a series of entities and

transactions to bilk investors.” The Taxpayer told
his investors that their funds would be used to
fund operations of Apollo. The Government
alleged, however, that the funds were instead
personally used by the Taxpayer or paid to his law
firm for services never rendered. When the
scheme started to unravel, the Taxpayer started
another entity (unbeknownst to his investors)
called “Scio” and presented Scio as a private,
unrelated buyer for Apollo securities. The
investors then transferred their shares in Apollo
to Scio, and the Taxpayer allegedly continued his
scheme at Scio. Again, these allegations were
taken from the indictments, and we make no view
as to their validity.

The Government asserted, with respect to the tax
issue, that the Taxpayer gave false information to
the accounting firm so that he could pay taxes at a
lower rate and on only a portion of his full
income.8 Specifically, the Government alleged:

The difference between Mr. Adams having
exercised the warrants in 2003 and then
[having] sold the stock in 2008-2010, as falsely
claimed on the amended returns, as opposed to
having sold unexercised warrants in 2008-
2010, would affect his ability to take advantage
of alower tax rate . . . . Thus, if Mr. Adams
exercised the warrants in 2003, thereby
acquiring the stock, and did not sell that stock
until 2008 or later, then the lower, long term



rate would apply. But if Mr. Adams simply sold
unexercised warrants in 2006-2010, which
resulted in the warrants being exercised, then
the proceeds of those sales would be taxed as
ordinary income subject to the much higher
marginal rates . . . . In addition, the amended
returns prepared with the assistance of the
[accounting] firm claimed that Mr. Adams held
the stock created as a result of his exercise of
warrants for more than five years, which
allowed him to claim a partial exclusion (50%
of the gains) under 26 U.S.C. § 1202.9

The Government sought to obtain the
communications (mostly emails) between the
Taxpayer and the accounting firm that led to the
Taxpayer filing amended returns claiming this
preferential treatment. In response, the Taxpayer
asserted that the communications were either
privileged or attorney work product and, as a
result, were protected from disclosure.

Basis for the Claim of Privilege

The Taxpayer asserted that his communications
with the accountants were protected by the
attorney-client privilege. “The attorney-client
privilege protects confidential communications
between a client and an attorney that are made for
the purpose of obtaining legal advice.”** The Second
Circuit extended the attorney-client privilege to
communications between an accountant and a
client when the accountant has been retained by the
attorney, provided that the communications are
undertaken in confidence for the purpose of
obtaining legal advice from the attorney.! This rule,
known as the Kovel Rule, is generally accepted
throughout the United States and applies to
communications between the client and the
accountant, not just the attorney and the
accountant. The application of the Kovel Rule to
accountants-client communications is particularly
difficult when the accountant has prepared tax
returns for the client because it is difficult to
distinguish between communications for tax return

preparation and those made for the provision of
legal services.!2

Courts uphold claims of Kovel privilege where
the third party acts as a “translator” of a
“foreign language” (which can include financial
accounting)—where the third party merely
explains to the lawyer what something means
and the lawyer then provides advice and
analysis on the basis of that translation.’3 Those
same courts, however, have made clear that the
Kovel privilege is not expansive. It does not
apply to “dual purpose” documents (those that
have a legal purpose and an accounting
purpose) or communications not essential to
providing legal advice.!4 Relatedly, third-party
advice that only improves the quality of the
lawyer’s advice is not protected.!s

And because Kovel is not itself a separate
privilege but instead rides on the coattails of the
general attorney client privilege, where the
general privilege is lost so is any protection
granted by Kovel. For example, where the
taxpayer discloses the legal advice received
(which can include disclosure on a tax return) to
someone outside the privilege scope, the
communications with third parties underlying
that advice become discoverable under the logic
of “waiver.”16 A taxpayer also can lose privilege
through the crime-fraud exception, which, as the
Supreme Court has said, “assure[s] that the ‘seal
of secrecy’ between lawyer and client does not
extend to communications ‘made for the
purpose of getting advice for the commission of
a fraud’ or crime.”7 Accordingly, where the
taxpayer obtains legal advice to further the
commission of a crime, those otherwise
privileged communications lose their

privileged status.

In Adams, the Government challenged the Kovel
relationship between the Taxpayer, his attorney
and the accountants. In the alternative, the
Government argued that the crime-fraud
exception to the attorney-client privilege applied.:8
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The Court’s Decision in Adams

THE KOVEL PRIVILEGE

To bolster the Taxpayer’s privilege claims, the
Taxpayer’s attorney submitted two formal
declarations to the Court stating that the
information provided by the accountants was
necessary in order to properly provide legal
advice to the Taxpayer. The Court then
conducted an in camera review of the contested
documents and found that nothing in the
communications between the Taxpayer and the
accountants contradicted the attorney’s
declarations.'9 Therefore, there was no reason to
disregard the Kovel arrangement.2°

The Court then considered whether the
Taxpayer’s filing his amended returns acted as

a waiver of the privilege granted by the Kovel
arrangement. The Eighth Circuit (to which an
appeal would be heard) had held that when

“by filing the amended returns the taxpayers
communicated, at least in part, the substance
of that information [provided by the
accountant] to the government,”2! the

taxpayers must then “disclose the detail
underlying the reported data.”22 This doctrine

is sometimes referred to as “subject matter
waiver,” and in practice applies differently when
a party seeks to use the privileged information
for its own benefit versus when it does not.
When a party tries to use otherwise privileged
information for its own benefit, the subject
matter waiver exception operates to waive
privilege to that and related information (such as
the information the taxpayer relied on in the
process of receiving the privileged legal advice)
so the party seeking the relied-upon documents
is not unfairly disadvantaged.23 In Adams,
however, the Court found that the information
reported on the Taxpayer’s amended returns did
not apprise the government of the information
provided to the accountants or received from
them in the process of obtaining legal advice.24
Thus, the

filing of the amended returns did not waive the
attorney-client privilege.

THE CRIME-FRAUD EXCEPTION

After dispensing with the potential waiver
concerns, the Court turned to whether the
Taxpayer had obtained advice from the
accountants in order to commit a crime or
further a fraud. “Under the crime-fraud
exception, attorney-client privilege ‘does not
extend to communications made for the
purpose of getting advice for the commission
of a fraud or a crime.””25 The test for the crime-
fraud exception has two parts. First, the
Government must show that there is “a factual
basis adequate to support a good faith belief
by a reasonable person . . . that in camera
review of the materials may reveal evidence to
establish the claim that the crime-fraud
exception applies.”2¢ As the Supreme Court
has said, the first step is a relatively low bar,2”
and the Court found that the Government met
it simply by showing that the Taxpayer filed
his amended return shortly after speaking with
the accountants.28

But the standard applicable to the second step
of the analysis, the “ultimate showing” as it is
called, is more nebulous.29 The Supreme Court
did not provide a bright line, and so Circuits
have split on what standard applies.3° The
Court in this case made note of this and then
pulled in rules from the First, Ninth and
Eleventh Circuits to craft its own two-part
“ultimate showing” standard.

First, there must be a prima facie showing
that the client was engaged in criminal or
fraudulent conduct when he sought the advice
of counsel, that he was planning such conduct
when he sought the advice of counsel or that
he committed a crime or fraud subsequent to
receiving the benefit of counsel’s advice.
Second, there must be a showing that the
attorney’s assistance was obtained in
furtherance of the criminal or fraudulent
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activity or was closely related to it.3! The first
part of the Eleventh Circuit’s test is objective
and appears to be subject to less controversy
than the second part.

The second part required “reasonable cause
to believe that the attorney’s services were
utilized in furtherance of the ongoing
unlawful scheme.”32 The Court quantified the
standard by requiring an ultimate showing
that “something less than a mathematical
(more likely than not) probability that the
client intended to use the attorney in
furtherance of a crime or fraud.”33 Though
the Court could not exhaustively apply this
new standard to the Taxpayer’s allegedly
privileged documents without risking
exposing their contents, it did find for the
Taxpayer on the crime-fraud exception.34

APOLLO AND SCIO ATTORNEY
COMMUNICATIONS

The Taxpayer did not fare quite as well on
keeping the documentation underlying his
attorney-client privilege claim compared to the
emails with accountants from the eyes of the
Government. The privileged status of the
underlying documentation rested on whether
the Taxpayer had communicated with the
lawyers at Apollo and Scio in his individual
capacity or as a representative of those
organizations. If he spoke with those lawyers
as a representative, then it is the company that
had the right to claim privilege and not the
individual Taxpayer.35

In answering the question, the Court noted that
the default answer is that when a corporate
employee seeks legal advice it is assumed that
the individual is acting for the corporation.3¢ The
Taxpayer was therefore tasked with proving that
he received the advice in his individual capacity.

To make this showing, the Court assessed the
Taxpayer’s actions using a Third Circuit
multipart test.3” The elements are:

1. The employee sought legal advice from the
attorney;

2. The employee made it clear that they were
seeking advice individually rather than in a
representative capacity;

3. The attorney communicated with the
employee in the employee’s individual
capacity, knowing that a possible conflict of
interest could arise;

4. The communications with counsel were
confidential; and

5. The substance of the communications with
counsel did not relate to company matters.38

Applying the five elements to the Taxpayer, the
Court held that the communications were made
to the Taxpayer as a representative of the
companies. Indeed, the former lawyer for Scio
specifically stated that he did not have an
attorney-client relationship with the Taxpayer.
This created a factual conflict with the Taxpayer’s
claim to the contrary, and the Court upheld the
presumption that communications are made to
the entity.39 As for the communications with the
Apollo attorney, the Court found that the
Taxpayer had done nothing to make clear that he,
not Apollo, was the client.4°

Practice Points

The Adams case offers certain practice pointers
for taxpayers who include their accountants in
resolving tax disputes, as is frequently the case.
First, although the Taxpayer in Adams overcame
the negative inference of using the same
accountants for forensic advice as for return
preparation, the case points to the clear
advantage of not doing so. Second, a taxpayer is
much less likely to be successfully challenged on
claims of privilege when the communications are
made directly to the attorney and not directly to
the client (though the client can always be cc’d
on any communication). When preparing for a
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tax controversy, accountants should
communicate directly to in-house or external
counsel with advice that encompasses how the
controversy should be addressed. Finally, the
Adams decision makes clear that privilege will
not be lost solely on the basis that the position
has been included on a filed tax return.

As we noted at the outset, the privilege issues
were muddied in the Adams case by the fact that
the Taxpayer claimed privilege for himself with
respect to documentation between attorneys for
corporate taxpayers. The issue as to whom the
attorneys are working for is likely to be of
particular importance when employee
malfeasance is alleged in a dispute. When an
individual believes that there is a risk that their
behavior could give rise to liability, it is important
for that person to seek their own counsel.

For more information about this topic, please
contact any of the following lawyers.

Mark H. Leeds
+1 212 506 2499
mleeds@mayerbrown.com

Bruce M. Wilson
+1 212 506 2527
bwilson@mayerbrown.com

Brian W. Kittle
+1 212 506 2187
bkittle@mayerbrown.com

Joel V. Williamson
+1 312 701 7229

jwilliamson@mayerbrown.com
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make bad law#cite note-3
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4 Indictment, at 1.

5 Indeed, the Taxpayer alleged in its response to the
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ways—either Mr. Adams embezzled funds, or he sold
investors warrants and/or stock from exercising his
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Local Rules of Procedure for its Federal District Court do
not expressly address this point, and so it is not clear that
taxpayers should rely on this case as a “silver bullet.”
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