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This practice note examines some of the issues most commonly raised in initial Securities and Exchange 
Commission (SEC) comment letters on registration statement filed for initial public offering (IPOs). It is intended 
to guide you, as counsel to an IPO company, in assisting your client in efficiently navigating the SEC comment 
and review process.

This practice note discusses comments that apply to IPO prospectuses generally, including comments on plain 
English principles and expert consent requirements, and comments on specific sections of a prospectus, including 
the risk factors, management’s discussion and analysis of financial condition and results of operations, and 
others. It provides excerpts from, and links to, representative SEC comment letters, and offers drafting and other 
tips to help issuers avoid receiving these types of comments or, failing that, to respond effectively to the SEC’s 
concerns.

This practice note does not provide a comprehensive list of the types of comments that the staff of the SEC’s 
Division of Corporation Finance (SEC staff or staff) can issue, and does not address SEC staff comments 
on executive compensation disclosure, which has become less important since the Jumpstart Our Business 
Startups Act of 2012 (JOBS Act) enabled emerging growth company (EGCs) to provide less detailed executive 
compensation disclosures in their registration statements, which most EGCs undertaking IPOs have done. It also 
does not discuss financial statement and related accounting issues, which are typically addressed by the issuer’s 
chief financial officer and its outside auditor. SEC staff comments can vary widely from offering to offering and 
depend on the issuer’s industry sector, the stage of the issuer’s business, and the issuer’s financial condition. 
Accordingly, each issuer must draft its IPO prospectus disclosures to accurately reflect its own unique facts and 
circumstances.

For information about preparing the registration statement and prospectus for an IPO, see Registration Statement 
and Preliminary Prospectus Preparations for an IPO, Top 10 Practice Tips: Drafting a Registration Statement, and 
Form S-1 Registration Statements. For information about the IPO process, see Initial Public Offering Process. 
For information generally on responding to SEC comment letters and the SEC staff review process, see SEC 
Comment Letter Responses and Understanding the SEC Review Process.

SEC REviEw PRoCESS
After a company files a registration statement on Form S-1 (or Form F-1 for foreign private issuer), the SEC 
staff will perform a cover-to-cover review of the document to ensure compliance with the applicable disclosure 
and accounting requirements under the Securities Act of 1933, as amended (Securities Act). The SEC staff 
does not 

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=5fdaeed4-e049-41e3-b8f6-30630982b278&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5995-G7W1-JWJ0-G48F-00000-00&pddocid=urn%3AcontentItem%3A5995-G7W1-JWJ0-G48F-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=14dadb45-980d-4876-b150-bf8d6cddd9d5
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=5fdaeed4-e049-41e3-b8f6-30630982b278&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5995-G7W1-JWJ0-G48F-00000-00&pddocid=urn%3AcontentItem%3A5995-G7W1-JWJ0-G48F-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=14dadb45-980d-4876-b150-bf8d6cddd9d5
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=f6503363-8048-46c9-820d-3b375d7843d2&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5R59-GV61-F1WF-M2Y3-00000-00&pddocid=urn%3AcontentItem%3A5R59-GV61-F1WF-M2Y3-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=bb0baf1b-e0a4-4366-9259-26c780410bc4 
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=45287db1-55d2-485e-9fac-95274c8229df&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NNK-TSW1-F1H1-203G-00000-00&pddocid=urn%3AcontentItem%3A5NNK-TSW1-F1H1-203G-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=5723451e-509d-463a-8b43-2c67712cc733
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=af974332-5535-4c2b-b375-c17df6dddf3a&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A576Y-2CH1-DXPM-S022-00000-00&pddocid=urn%3AcontentItem%3A576Y-2CH1-DXPM-S022-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=c1cd9bff-b8c6-424b-8808-4d6e531d2f58
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=405cec6e-4c0a-4dd0-aaa7-2604b2e25598&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5F28-XHM1-JNCK-23T0-00000-00&pddocid=urn%3AcontentItem%3A5F28-XHM1-JNCK-23T0-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=e36b2798-2d70-4629-b38b-eedeaae96218
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=405cec6e-4c0a-4dd0-aaa7-2604b2e25598&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5F28-XHM1-JNCK-23T0-00000-00&pddocid=urn%3AcontentItem%3A5F28-XHM1-JNCK-23T0-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=e36b2798-2d70-4629-b38b-eedeaae96218
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=e5227480-53d1-4e3b-8c70-55766a659b91&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A577X-HHT1-DXPM-S2W9-00000-00&pddocid=urn%3AcontentItem%3A577X-HHT1-DXPM-S2W9-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=9345910f-8b4e-4226-bd38-9e91af884f2e
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=11ece965-ece8-49f6-9f09-07161375d708&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NM3-BB71-F2TK-22FJ-00000-00&pddocid=urn%3AcontentItem%3A5NM3-BB71-F2TK-22FJ-00000-00&pdcontentcomponentid=149080&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=f15245e0-f83e-4dfb-835d-5349b24f3536
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=84b750f3-ecf5-4389-85ca-50feae26c42f&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NM3-BB71-F2TK-22D0-00000-00&pddocid=urn%3AcontentItem%3A5NM3-BB71-F2TK-22D0-00000-00&pdcontentcomponentid=149080&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=86df578e-d12d-45ee-baca-7ce085c00506
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=cfb96c68-5ab0-45e4-8698-239d9f0d0f11&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NM3-BB71-F2TK-22G6-00000-00&pddocid=urn%3AcontentItem%3A5NM3-BB71-F2TK-22G6-00000-00&pdcontentcomponentid=149080&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=90fa93e0-69b2-496f-bbaa-6d0b01f8c6d2
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=b1668ce3-8a7f-4ecf-96e4-5dff58df838f&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NM3-BB71-F2TK-228R-00000-00&pddocid=urn%3AcontentItem%3A5NM3-BB71-F2TK-228R-00000-00&pdcontentcomponentid=149080&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=3016933a-279b-4911-8627-3de87e2dc68b
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=991ae7cb-410b-4862-9194-9503172b678b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NM3-BB71-F2TK-2297-00000-00&pddocid=urn%3AcontentItem%3A5NM3-BB71-F2TK-2297-00000-00&pdcontentcomponentid=149080&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=62362f8a-1810-4a2c-8c45-d1067d7dd9f0


2

IPO Prospectuses: Avoiding and Responding to Common SEC Comments

evaluate the merits of an investment in an IPO but rather focuses on whether the disclosures provided in the 
registration statement provide investors with enough information to make an informed investment decision.

The SEC Staff’s Comment Letter
Virtually all IPO registration statements receive comments. The SEC staff will generally issue a comment letter 
within 30 days from the date the registration statement is filed (whether submitted confidentially or publicly on 
EDGAR). According to the SEC’s Fiscal Year 2016 Annual Performance Report, available at https://www.sec.gov/
files/secfy18congbudgjust.pdf, in 2016 the SEC staff issued initial comments within an average of 25.5 days.

The SEC staff’s comments will include a description of any deficiencies identified in their review and may also 
include requests for supplemental information from the company if the staff believes the disclosures do not 
comply with SEC disclosure requirements or omit information that may be material to investors. Each comment 
letter is unique to the filing and may include comments that require substantial revisions to the registration 
statement. The number of comments in the SEC staff’s initial comment letter can range from just a few to 70 or 
more. There may be several rounds of letters from the SEC staff and responses from the company until the issues 
identified in the staff’s review are resolved.

Responding to SEC Staff Comment Letters
You should work with your client, underwriters’ counsel, the company’s auditor, and the other members of the 
IPO working group to carefully address each SEC staff comment in the company’s response letter and in any 
amended registration statement filed with it.

When responding to the SEC, it is important to be mindful of your responses as they will eventually be made 
publicly available. If you do not fully understand a specific comment, you should contact the SEC staff reviewer for 
clarification so you can provide an appropriate response. Thoughtful, well-written response letters are crucial to 
resolve SEC staff comments efficiently. Responses should focus on the SEC staff’s specific questions and cite the 
SEC’s rules, guidance, and other authoritative sources (especially for accounting comments) wherever possible. 
Although it is helpful to review other registrants’ response letters, a company’s response letter should address its 
unique facts and circumstances. If an amendment to the registration statement is being filed with the response 
letter, the responses should indicate specifically where the revisions have been made to address the SEC staff’s 
comments.

You should not assume that receiving a comment means that the SEC staff reviewer disagrees with the 
company’s approach or disclosure. Often comments seek additional information and clarification to better 
understand the company’s position. You should not, however, respond to a comment by adding disclosures to the 
registration statement that you believe to be immaterial. If you believe that a comment concerns an immaterial 
matter, you should communicate that to the SEC staff reviewer (legal or accounting) responsible for the comment 
as early as possible in the review process to avoid causing any delays in resolving the comment. The response 
letter should thoroughly explain the judgments the company applied in drafting such disclosure to assist the 
SEC staff in understanding why additional disclosure is not material to investors or necessary to comply with the 
disclosure requirements.

Generally, SEC comment letters request responses within 10 business days. However, if you believe more time is 
needed to respond to the comments, you should discuss this with the appropriate SEC staff reviewer.

Once all the SEC staff’s comments on its registration statement have been resolved, the company can request 
that the SEC declare the registration statement effective, which allows it to proceed with the IPO. The SEC 
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staff will upload its comment letters and the company’s responses to EDGAR within 20 days of declaring the 
registration statement effective.

For additional information about the SEC review process, see Understanding the SEC Review Process.

To minimize the number of SEC staff comments on your client’s registration statement, you should review staff 
comment letters and company response letters from recently completed IPOs in the same industry to identify 
industry-specific issues that the SEC staff may have, as well as IPOs for companies that have adopted similar 
accounting principles to identify any accounting-specific issues that the SEC staff is focused on. Foreign private 
issuers should also review SEC comment letters and company response letters from recently completed IPOs 
for issuers with the same country of domicile. However, many comments tend to fall under the recurring themes 
discussed below.

Common SEC CommEnTS on iPo PRoSPECTuSES
The following types of comments apply to prospectuses generally.

Plain English
Rule 421 under the Securities Act (17 CFR 230.421) requires companies to use plain English writing principles 
in their prospectuses. Here are some examples of comments received by issuers that failed to do so:

“Throughout the prospectus numerous statements in your disclosure are unclear because they are not 
written in plain English or the concept is not fully described. Please review your entire prospectus to ensure 
that your disclosure throughout is written in plain English and the concepts that you describe are fully 
explained. See Rule 421(b) of Regulation C.” (SEC Comment Letter to Achison Inc. (Sept. 20, 2016), 
Comment #1).
“Please note that the summary is subject to the plain English principles under Securities Act Rule 421(d). 
Revise to eliminate unnecessary redundancy. For example, the fourth paragraph in this section appears to 
repeat much of the information in the first paragraph.” (SEC Comment Letter to UPAY, Inc. (Aug. 4, 2016), 
Comment #1).

“Throughout your registration statement you utilize industry jargon. For example purposes only, we note your 
reference to “commercial real estate CDOs” on page 6. Please concisely explain these terms where you first 
use them.” (SEC Comment Letter to TPG RE Finance Trust, Inc. (May 24, 2017), Comment #3).

“Please revise to explain industry jargon to an investor not in your business, such as “technology white 
space,” and eliminate marketing language.” (SEC Comment Letter to Ameri Holdings, Inc. (Mar. 6, 2017), 
Comment #9).

To avoid this type of comment, you should write in short declarative sentences, use definite and concrete 
everyday language, use active voice, present complex information in tabular format, and avoid legal and industry 
jargon and double negatives. Descriptive headings and bullet lists are also recommended. If highly technical or 
legal jargon cannot be avoided, then you should include a glossary in the prospectus to facilitate the reader’s 
understanding of the prospectus disclosure.

Eliminating Repetition
The SEC staff may comment if there is too much redundant information in the prospectus. The problem of 
repetitive disclosure most commonly arises in the summary section of the prospectus. Here is an example of this 
type of comment:
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“Please identify those aspects of the offering and your company that are most significant, and highlight 
these points in plain, clear language. The summary should not, and is not required to repeat the detailed 
information in the prospectus. The detailed description of your business, competitive strengths, and strategy 
is unnecessary since you repeat them verbatim in the business section of the prospectus.” (SEC Comment 
Letter to Valvoline Inc. (Jun. 27, 2016), Comment #2).

In preparing the summary section, you should avoid repeating too much information from the business section. 
The summary should highlight the most significant aspects of the company’s business, with a lengthier description 
reserved for the business section. Item 503(a) of Regulation S-K (17 CFR 229.503) provides that the prospectus 
summary should be brief and provide an overview of the key aspects of the offering, and the SEC staff will object 
if it is too long. When drafting the summary, you and your client should consider and identify those aspects of the 
offering that are most significant and determine how to best highlight those points in clear, plain language.

Clarifying the Basis for the issuer’s Statements
Although the prospectus is, in part, a marketing tool, companies should avoid hyperbolic statements and 
marketing language. Statements of belief should be clearly labeled as such and be accompanied by an 
explanation of the basis for each belief. Companies should also be cognizant of potential liability under the federal 
securities laws for misstatements or omissions in the registration statement. Here are some examples of this type 
of comment:

“We note your statement that you believe Top Kontrol is “the most advanced anti-theft and personal safety 
automobile device of its kind currently available.” Please expand here and in all applicable places in the 
document to disclose the nature of the Top Kontrol device, such as how it is installed and how it works. 
Please also better explain the basis for your belief that it is the “most advanced” of its kind currently available. 
In this regard, we note that on page 25 you compare Top Kontrol to Viper and LoJack. As each of Viper and 
LoJack offer multiple products with multiple features, please clarify to which of their products you are referring 
in making the comparison to Top Kontrol.” (SEC Comment Letter to SecureTech Innovations, Inc. (Mar. 15, 
2018), Comment #2).

“Disclose the basis for your assertion that nervonic acid “is known to be beneficial to memory related brain 
health, anti-aging, blood lipid regulation, and anti-fatigue symptoms.” Disclose whether this information is 
based upon management’s belief, industry data, reports/articles or any other source. In this regard, you state 
on page 14 that the benefits are claimed by studies. Elaborate upon the nature of these studies and whether 
you or a third party commissioned such studies.” (SEC Comment Letter to CAT9 Group Inc. (Jan. 23, 2018), 
Comment #6).

To avoid comments on statements about a company’s relative position in the industry, such as being a leader 
in a field, the company should disclose the relevant metric used for making the assertion, such as industry-
wide sales figures or, if possible, a third-party source. It should also be clear when a statement is made based 
on management’s belief (i.e., “We believe that . . .”). Although phrasing a statement as a belief may weaken 
its impact, it can help companies avoid liability under federal securities laws for misstatements or omissions of 
material facts. If a company has a good faith basis for its belief or opinion, and does not omit any material facts 
necessary to make the statements not misleading, statements of belief and opinion should be insulated from 
liability under Section 11 of the Securities Act (15 U.S.C. § 77k). Additionally, a good faith belief can support a 
defense against claims asserted under Section 10(b) (15 U.S.C. § 78j) of the Securities Exchange Act of 1934, 
as amended (Exchange Act), and Rule 10b-5 thereunder (17 CFR 240.10b-5), which require proof of an intent to 
deceive, manipulate, or defraud to impose liability.

https://www.sec.gov/Archives/edgar/data/1674910/000000000016082123/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1674910/000000000016082123/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1674910/000000000016082123/filename1.pdf
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https://www.sec.gov/Archives/edgar/data/1674910/000000000016082123/filename1.pdf
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https://www.sec.gov/Archives/edgar/data/1703157/000000000018008093/filename1.pdf
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https://www.sec.gov/Archives/edgar/data/1632275/000000000018002357/filename1.pdf
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https://www.sec.gov/Archives/edgar/data/1632275/000000000018002357/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1632275/000000000018002357/filename1.pdf
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For more information about the liability under the federal securities laws of participants in IPOs, see Liability under 
the Federal Securities Laws for Securities Offerings and Liability for Securities Offerings Checklist.

The SEC staff may, nonetheless, ask for the company’s basis for a statement of belief. When responding to such 
comments, the company should carefully review how the statement of belief is phrased and provide support 
where possible, as in this example:

SEC Comment:

“Please tell us the basis for your belief that your company is ‘the only service available which is a patented 
methodology to effectively safeguard an individual’s personal rights.’” (SEC Comment Letter to Right of Reply 
Ltd (Nov. 27, 2017), Comment #2).

Company response:

“We have amended our disclosure to state that the Company is “one of the only…” in lieu of “the only…”. We 
have also attached as Exhibits A and B to this letter opinions of counsel for the Company which we believe 
supports the statement highlighted in your comment.” (Response to SEC Comment Letter to Right of Reply 
Ltd. (Jan. 3, 2018), Response #2).

The SEC staff will also typically ask the company to provide copies of all sources cited in the prospectus:

“Please supplementally provide the report by the National Institute of Health Research in the United Kingdom 
referred to in this section.” (SEC Comment Letter to OncoGenex Pharmaceuticals, Inc. (May 17, 2017), 
Comment #7).

“Please provide us with supplemental support for the factual assertions made throughout your prospectus. 
To the extent you do not have independent support for a statement, please revise the language to clarify the 
basis for the statement. In addition, to the extent that some of these statements are intended to be qualified 
to your belief, please revise your disclosure to state the basis, to the extent material, for your belief.” (SEC 
Comment Letter to FTS International, Inc. (Jan. 31, 2017), Comment #7).

To facilitate a timely response, you should prepare copies of all relevant third-party reports in advance and clearly 
highlight the relevant portions of the reports that support the statements included in the prospectus. Third-party 
reports and other supplemental information submitted in response to SEC staff comments are generally not filed 
on EDGAR and thus will not be made publicly available.

Experts’ Consents
Rule 436 under the Securities Act (17 CFR 230.436) requires that the written consent of any expert (e.g., the 
issuer’s independent auditor) or counsel whose report is quoted or summarized in the prospectus be filed as an 
exhibit to the registration statement. Here are some examples of this type of comment:

“We note your response to comment 5 and your revised disclosure on page 12. It appears that this disclosure 
is being attributed to Savills PLC. Please provide an analysis as to why this third-party attributed disclosure 
is not expertized disclosure requiring a consent. Refer to Rule 436 of the Securities Act and Securities Act 
Compliance and Disclosure Interpretation Question 233.02.” (SEC Comment Letter to Majulah Investment, 
Inc. (Oct. 23, 2017), Comment #2).

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=7eee4ace-d9dd-4ae8-952b-2117b0a20d08&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NDT-0XC1-JTNR-M30C-00000-00&pddocid=urn%3AcontentItem%3A5NDT-0XC1-JTNR-M30C-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=60a92f87-be2e-4e0d-90b0-52463ca675ae
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=7eee4ace-d9dd-4ae8-952b-2117b0a20d08&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NDT-0XC1-JTNR-M30C-00000-00&pddocid=urn%3AcontentItem%3A5NDT-0XC1-JTNR-M30C-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=60a92f87-be2e-4e0d-90b0-52463ca675ae
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=617ca774-c1ae-416e-a413-da79f2ae4c78&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5SB2-7BT1-JX3N-B367-00000-00&pddocid=urn%3AcontentItem%3A5SB2-7BT1-JX3N-B367-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=f148f154-6b28-48b2-8958-d24d0d57a149
https://www.sec.gov/Archives/edgar/data/1721133/000000000017041651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1721133/000000000017041651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1721133/000000000017041651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1721133/000000000017041651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1721133/000000000017041651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1721133/000149315218000126/filename1.htm
https://www.sec.gov/Archives/edgar/data/1721133/000149315218000126/filename1.htm
https://www.sec.gov/Archives/edgar/data/1721133/000149315218000126/filename1.htm
https://www.sec.gov/Archives/edgar/data/1721133/000149315218000126/filename1.htm
https://www.sec.gov/Archives/edgar/data/1721133/000149315218000126/filename1.htm
https://www.sec.gov/Archives/edgar/data/1721133/000149315218000126/filename1.htm
https://www.sec.gov/Archives/edgar/data/949858/000000000017017405/filename1.pdf
https://www.sec.gov/Archives/edgar/data/949858/000000000017017405/filename1.pdf
https://www.sec.gov/Archives/edgar/data/949858/000000000017017405/filename1.pdf
https://www.sec.gov/Archives/edgar/data/949858/000000000017017405/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1529463/000000000017003540/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1529463/000000000017003540/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1529463/000000000017003540/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1529463/000000000017003540/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1702916/000000000017037458/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1702916/000000000017037458/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1702916/000000000017037458/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1702916/000000000017037458/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1702916/000000000017037458/filename1.pdf
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“We note your disclosure throughout that Egan-Jones has rated the CM Loan at “A+” and that you have 
rated the loan an “A.” Please file the consent for the Egan-Jones Ratings Company, as required by Securities 
Act Rule 436. Alternatively, please remove the references to the credit rating. For further guidance, please 
consider our Securities Act Rules Compliance and Disclosure Interpretations Questions 233.04 and 233.05.” 
(SEC Comment Letter to Korth Direct Mortgage, LLC (Sep. 8, 2017), Comment #13).

“We note references throughout your prospectus to third-party sources, such as Notch Consulting and ACT 
Research, for statistical, qualitative and comparative statements contained in your prospectus. Please provide 
us with copies of any materials that support third-party statements, appropriately marked to highlight the 
sections relied upon. Please also tell us if any reports were commissioned by you for use in connection with 
this registration statement and, if so, please file the consent as an exhibit. See Rule 436 of Regulation C of 
the Securities Act of 1933.” (SEC Comment Letter to PQ Group Holdings Inc. (Jul. 7, 2017), Comment #4).

The SEC staff will not require a consent when the prospectus cites a publicly available report, but will require a 
consent when the report or other information was prepared by a third party at the company’s request. Third parties 
may be reluctant to be deemed to be “experts” because experts are subject to liability under Section 11 of the 
Securities Act for any material misrepresentations in or omissions from their reports or other information included 
in the prospectus. Therefore, before filing your client’s initial registration statement, you should determine whether 
any third-party information included in the prospectus will require a consent and whether the third party(ies) would 
be willing to deliver a consent.

If the company believes that an expert’s consent is not required, it should explain its position in its response to the 
SEC:

SEC comment:

“We note your reference to a study commissioned by you and conducted by Millward Brown regarding your 
brand awareness among women in the United States. Please file the consent of the named researchers as 
an exhibit to your registration statement or provide us with your analysis as to why you do not believe you are 
required to do so. Refer to Rule 436 under the Securities Act.” (SEC Comment Letter to Stitch Fix, Inc. (Nov. 
1, 2017), Comment #2).

Company response:

“The Company respectfully submits that Millward Brown is not an “expert” under Rule 436. Rule 436 requires 
that a consent be filed if any portion of a report or opinion of an expert is quoted or summarized as such in a 
registration statement. Section 7 of the Securities Act of 1933, as amended, provides that an expert is “any 
accountant, engineer, or appraiser, or any person whose profession gives authority to a statement made 
by him.” The Company respectfully submits that Millward Brown, the third party provider of this study, is not 
among the class of persons subject to Section 7 and Rule 436 as “experts” unless the Company expressly 
identifies such provider as an expert or the statements are purported to be made on the authority of such 
provider as an “expert.” Accordingly, the Company believes that Millward Brown should not be considered an 
“expert” within the meaning of Rule 436 and the federal securities laws.

In addition, the Company notes that the consent requirements of Section 7 and Rule 436 are generally 
directed at circumstances in which an issuer has engaged a third party expert or counsel to prepare a 
valuation, opinion or other report specifically for use in connection with a registration statement. The 
information from this study included in the Amended Registration Statement was not prepared in connection 

https://www.sec.gov/Archives/edgar/data/1695963/000000000017031843/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1695963/000000000017031843/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1695963/000000000017031843/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1695963/000000000017031843/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1708035/000000000017023833/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1708035/000000000017023833/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1708035/000000000017023833/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1708035/000000000017023833/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1576942/000000000017038694/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1576942/000000000017038694/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1576942/000000000017038694/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1576942/000000000017038694/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1576942/000000000017038694/filename1.pdf
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with the Registration Statement or the Amended Registration Statement. In fact, the study was commissioned 
in November 2016, at which time the methodology, study details, key deliverables and price were set. As a 
result of the foregoing, the Company respectfully submits that the third party provider of this study is not an 
expert of the kind whose consent is required to be filed pursuant to Rule 436.” (Response to SEC Comment 
Letter to Stitch Fix, Inc. (Nov. 6, 2017), Response #2).

In the example above, the company, through its outside counsel, responded to the SEC staff’s comment citing the 
applicable rules to explain why an expert’s consent was not needed.

Signatures, Exhibits, and material Agreements
The SEC staff may question the completeness and adequacy of exhibits, audit reports, and management 
signatures included in or omitted from the registration statement. In particular, the staff often inquires about 
seemingly material contracts that have not been filed as exhibits to the registration statement, and a company 
may need to amend its filing to resolve these questions. Here are some examples of this type of comment:

“We note your disclosure that Dr. O’Neill currently has a consulting agreement with the company. Please file 
this agreement as an exhibit or tell us why you believe that you are not required to pursuant to Item 601(b)
(10) of Regulation S-K and disclose the material terms of this agreement in this section.” (SEC Comment 
Letter to BioXcel Therapeutics, Inc. (Feb. 23, 2018), Comment #2).

“We note that on August 22, 2017, you received an in-process research and development product candidate 
from a related party together with an agreement with a third party for the development, manufacturing, and 
commercialization of the product. Please expand your disclosure, here and elsewhere, to identify the product 
and collaborative partner. Additionally, disclose the material terms of the agreement, such as the duration, 
termination provisions, and each party’s rights and obligations. File the agreement as an exhibit or provide 
an analysis supporting your determination that you are not required to file it pursuant to Item 601(b)(10) of 
Regulation S-K.” (SEC Comment Letter to Sol-Gel Technologies Ltd. (Jan. 12, 2018), Comment #1).

In determining which contracts to file as exhibits to the registration statement, you should apply the definition of 
“material” in Securities Act Rule 405 (17 CFR 230.405), which provides that information is material if “there is a 
substantial likelihood that a reasonable investor would consider it important in determining whether to purchase 
the security registered.” You should also carefully review Item 601(b)(10) of Regulation S-K (17 CFR 229.601), 
which lists the types of contracts that are considered to be material, including contracts not made in the ordinary 
course of business; contracts with directors, officers, or shareholders other than contracts involving the purchase 
or sale of securities at market price; contracts on which the company’s business is substantially dependent; 
contracts for acquisition or sale of substantial amounts of property, plant, or equipment; and leases for property 
held by the company.

See the SEC’s Compliance & Disclosure Interpretations for Regulation S-K, available at https://www.sec.gov/
divisions/corpfin/guidance/regs-kinterp.htm, for the SEC staff’s views on what may be required to be filed as an 
exhibit to the registration statement.

For further guidance on making materiality determinations, see Materiality Determination Guidelines, Materiality: 
Relevant Laws and Guidance, and Determining Materiality for Disclosure Checklist.

Emerging Growth Companies
The JOBS Act created a new category of issuer, called an EGC, to encourage public offerings by small and 
developing companies. EGCs are subject to less stringent SEC disclosure and reporting requirements, including 

https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1576942/000119312517333502/filename1.htm
https://www.sec.gov/Archives/edgar/data/1684693/000000000018001424/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1684693/000000000018001424/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1684693/000000000018001424/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1684693/000000000018001424/filename1.pdf
https://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm
https://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm
https://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm
https://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=1905e550-88b7-40a3-bc65-5f8b1214126a&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5995-G7W1-JWJ0-G48K-00000-00&pddocid=urn%3AcontentItem%3A5995-G7W1-JWJ0-G48K-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=be113d6c-f522-43bf-8da2-967c3976fc29
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=ed681d22-09d3-4b63-81cd-4d26a6444840&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A576Y-2CH1-DXPM-S054-00000-00&pddocid=urn%3AcontentItem%3A576Y-2CH1-DXPM-S054-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=4fe41e98-9498-46d9-8c81-edebd4686d54
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=ed681d22-09d3-4b63-81cd-4d26a6444840&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A576Y-2CH1-DXPM-S054-00000-00&pddocid=urn%3AcontentItem%3A576Y-2CH1-DXPM-S054-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=4fe41e98-9498-46d9-8c81-edebd4686d54
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=ab359421-bb19-4108-b046-8891c75ac390&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5DKD-NRT1-F4GK-M3J1-00000-00&pddocid=urn%3AcontentItem%3A5DKD-NRT1-F4GK-M3J1-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=1d13eda8-2070-4501-b9e4-081f393575c6
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scaled (reduced) disclosures in their IPO registration statements. In its comment letters, the SEC staff has 
primarily asked EGCs to discuss: (1) their EGC status and their elections under the EGC provisions of the JOBS 
Act; (2) how and when they may lose EGC status; and (3) their qualification for an exemption from Section 404(b) 
of the Sarbanes-Oxley Act of 2002 (i.e., the requirement to provide an auditor’s attestation report on the issuer’s 
internal control over financial reporting). These are some examples:

“Please update your disclosure throughout the prospectus describing how you may lose emerging growth 
company status. In this regard, we note that the gross revenue threshold is $1,070,000,000 and the non-
convertible debt limit is $1,000,000,000. Refer to the definition of Emerging Growth Company found in 
Rule 405 of the Securities Act of 1933.” (SEC Comment Letter to Atlantic Acquisition II, Inc. (Dec. 5, 2017), 
Comment #4).

“We note your response to our prior comment 2 and your revised disclosure that you are ‘an emerging growth 
company’ as defined in the Jumpstart Our Business Startups Act. Please revise your registration statement to:

 ● Describe how and when a company may lose emerging growth company status
 ● Briefly describe the various exemptions that are available to you, such as exemptions from Section 404(b) of 

the Sarbanes-Oxley Act of 2002 and Section 14A(a) and (b) of the Exchange Act; and
 ● State your election under Section 107(b) of the JOBS Act:

� o If you have elected to opt out of the extended transition period for complying with new or revised
accounting standards pursuant to Section 107(b), include a statement that the election is irrevocable; or

� o If you have elected to use the extended transition period for complying with new or revised accounting
standards under Section 102(b)(2), provide a risk factor explaining that this election allows you to delay
the adoption of new or revised accounting standards that have different effective dates for public and
private companies until those standards apply to private companies. Please state in your risk factor
that, as a result of this election, your financial statements may not be comparable to companies that
comply with public company effective dates. Include a similar statement in your critical accounting policy
disclosures.”

(SEC Comment Letter to Achison Inc. (Oct. 19, 2016), Comment #1).

To avoid these types of comments, a company should include in its prospectus:

 ● If it has elected to be an EGC
 ● How it qualifies for EGC status
 ● How and when it may lose its EGC status
 ● The elections it has made under the EGC provisions
 ● Any related risk factors

For more information about EGCs, see IPO Requirements for Emerging Growth Companies Checklist, Emerging 
Growth Company Practice Guide, and Top 10 Practice Tips: Emerging Growth Companies.

Foreign Private issuers
The SEC staff’s comments to foreign private issuers have included financial accounting and other disclosure 
topics, many of which are generally like those issued to domestic filers and relate to issues discussed in other 

https://www.sec.gov/Archives/edgar/data/1714232/000000000017042616/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1714232/000000000017042616/filename1.pdf
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https://www.sec.gov/Archives/edgar/data/1714232/000000000017042616/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1672571/000000000016097662/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1672571/000000000016097662/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1672571/000000000016097662/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1672571/000000000016097662/filename1.pdf
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=5c021d05-ce2a-4743-9543-1f9408362295&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5FGW-MWF1-F4NT-X461-00000-00&pddocid=urn%3AcontentItem%3A5FGW-MWF1-F4NT-X461-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=345dd33c-c114-4070-998f-42a704403905
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=97b3f6c3-7ff8-425c-aed4-96559c037740&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5N6D-2NT1-F4W2-62MG-00000-00&pddocid=urn%3AcontentItem%3A5N6D-2NT1-F4W2-62MG-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=0e897f26-6fc3-4100-bc90-451d7d79957e
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=97b3f6c3-7ff8-425c-aed4-96559c037740&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5N6D-2NT1-F4W2-62MG-00000-00&pddocid=urn%3AcontentItem%3A5N6D-2NT1-F4W2-62MG-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=0e897f26-6fc3-4100-bc90-451d7d79957e
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=9bd45c36-8082-4e6a-a1a2-f4348b3d472e&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5PM7-NB31-JJ1H-X1M7-00000-00&pddocid=urn%3AcontentItem%3A5PM7-NB31-JJ1H-X1M7-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=cc010d67-ea7d-464b-8757-f0b9b1187ac9
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sections of this practice note (although SEC staff comments to foreign private issuers on financial statement 
issues may refer to international financial reporting standards (IFRS) rather than U.S. generally accepted 
accounting principles (GAAP)). 

CommEnTS ThAT APPLy To SPECiFiC SECTionS oF ThE PRoSPECTuS
The following types of comments relate to the disclosure included in specific sections of an IPO prospectus.

management’s Discussion and Analysis of Financial Condition and Results of operations 
(mD&A)
SEC staff comments on MD&A are common and tend to focus on results of operations, critical accounting policies 
and estimates, and liquidity matters. Additionally, the SEC staff often comments on the use of financial measures 
not presented in accordance with U.S. (or IFRS) GAAP (non-GAAP financial measures), which, if included in the 
prospectus, typically appear in the MD&A section.

Results of operations
The SEC staff often requests that companies explain the results of their operations with greater specificity, 
including identifying underlying drivers for each material factor that has affected their earnings or that is 
reasonably likely to have a material effect on future earnings. Here are some examples of these type of 
comments:

“Please note that the purpose of Management’s Discussion and Analysis (MD&A) is to provide information 
necessary to a reader’s understanding of the registrant’s financial condition, changes in financial condition 
and results of operations, as required by Item 303(a) of Regulation S-K. Specifically, where the consolidated 
financial statements reveal material changes from year to year in one or more line items, the registrant shall 
discuss the underlying reason(s) for the changes to assist in understanding their business. In this regard, 
please revise your MD&A to provide a robust discussion of your financial statements as previously requested.” 
(SEC Comment Letter to International Land Alliance, Inc. (Feb. 17, 2017), Comment #1).

“We refer to your discussion of regulatory changes in Brazil affecting higher education. You state that these 
program changes had an adverse impact on you in 2015 and are likely to have an adverse impact on you in 
2016. It is not clear how and to what extent these changes impacted your results of operations in 2015 and 
how you expect them to affect you in 2016. Accordingly, please expand your disclosures in Management’s 
Discussion and Analysis of Financial Condition and Results of Operations to provide a more informative 
analysis and discussion of the effect on your results of operations in 2015 and how you expect these changes 
to impact your revenue and related income in 2016. Refer to Item 303(a)(3) of Regulation S-K and Section III 
of SEC Release No. 33-8350.” (SEC Comment Letter to Laureate Education, Inc. (May 26, 2016), Comment 
#1).

“We note your September 29, 2015 acquisition, from an entity under common control, of what appears to be 
a substantial custom design on-line educational platform. Tell us and include in management’s discussion 
a description of the operating history of this educational platform. Address those financial and non-financial 
metrics you use to assess its operating performance. Identify any known trends and uncertainties arising 
from the platform’s historic operations that you expect to have a material impact on your prospects for future 
revenues.” (SEC Comment Letter to British Cambridge, Inc. (Dec. 4, 2015), Comment #5).

To avoid these types of comments, you should carefully review the instructions to Item 303(a)(3) of Regulation 
S-K (17 CFR 229.303) for preparing disclosure about an issuer’s results of operations. The disclosure should 

https://www.sec.gov/Archives/edgar/data/1657214/000000000017005714/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1657214/000000000017005714/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1657214/000000000017005714/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1657214/000000000017005714/filename1.pdf
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https://www.sec.gov/Archives/edgar/data/1657250/000000000015056671/filename1.pdf
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include the key metrics that are monitored by management and how those metrics correlate to material changes 
in the company’s results of operations. The company should also describe any:

 ● Unusual or infrequent events or transactions that may materially affect its operations
 ● Significant components of its revenues and expenses necessary to understand the results of operations 
 ● Known trends that have or are expected to have a material effect on its operations
 ● Material changes to revenues resulting from a business combination or introduction of a new product/service 

line
 ● Segment information needed to understand the company’s operations

The SEC staff often requests that companies provide a more granular quantification and discussion of specific 
factors, including any material offsetting factors, that contribute to material changes in the results of operations 
period over period, as well as the business or economic reasons that contributed to those factors.

Critical Accounting Policies and Estimates
The SEC staff often requests discussion and analysis of critical accounting policies and estimates, and criticizes 
companies that merely repeat the disclosure provided in the financial statement footnotes. Here are some 
examples:

“Please revise your filing to include a robust discussion and analysis of the critical accounting policies you 
name here. This disclosure should supplement, not duplicate, the description of accounting policies in 
the notes to the financial statements, and should provide greater insight into the quality and variability of 
information regarding financial condition and operating performance. The discussion here should present your 
analysis of the uncertainties involved in applying a principle at a given time or the variability that is reasonably 
likely to result from its application over time. Refer to the guidance in FR-72.” (SEC Comment Letter to X Rail 
Enterprises, Inc. (Jul. 3, 2017), Comment #8).

“Please disclose and discuss the critical accounting policies and estimates that required significant 
management judgement. It appears to us, at a minimum, you should enhance disclosures related to business 
combination, intangible assets, taxes, and stock compensation.” (SEC Comment Letter to PQ Group Holdings 
Inc. (Jul. 7, 2017), Comment #25).

“Your disclosure should supplement, not duplicate, the description of accounting policies that are already 
disclosed in the notes to the financial statements. Please revise to limit your disclosure to significant 
accounting estimates and assumptions. Your disclosure should address accounting estimates and 
assumptions where the nature of which is material due to the levels of subjectivity and judgment necessary 
to account for highly uncertain matters or the susceptibility of such matters to change or where the impact of 
the estimates and assumptions on financial condition or operating performance is material. Refer to Item 5 of 
Form 20-F and Section V of SEC Release 33-8350.” (SEC Comment Letter to AGM Group Holdings Inc. (Jun. 
9, 2017), Comment #16).

To avoid this type of comment, companies should focus their MD&A discussion of critical accounting estimates 
on the quality and variability of management’s most significant judgments and assumptions. The SEC staff’s 
comments have frequently targeted repetitive discussions about critical accounting estimates in MD&A, and the 
SEC staff has reminded companies that MD&A should supplement but not repeat the disclosures in the significant 
accounting policies note of the financial statements.
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https://www.sec.gov/Archives/edgar/data/1705402/000000000017020217/filename1.pdf
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Liquidity matters
SEC staff comments on liquidity focus on disclosure and analysis of the drivers of an issuer’s cash flow. Here is 
an example:

“In addition to the disclosures provided, your discussion and analysis of operating, investing, and financing 
activities should focus on the primary drivers of and other material factors necessary to understand your cash 
flows and the indicative value of historical cash flows. Please revise to provide disclosure and analysis of the 
underlying drivers that affect your cash flows that are not readily apparent from your cash flow statements. 
Ensure that your discussion includes an explanation of the cash received from deposit payable and the 
investment in transaction monetary assets. In this regard, clarify whether transaction monetary assets are 
available to fund your operations, or whether they are considered restricted solely for repayment to your 
clients. Refer to Item 5.B of Form 20-F and Section IV.B of SEC Release No. 33-8350.” (SEC Comment Letter 
to AGM Group Holdings Inc. (Jun. 9, 2017), Comment #14).

To avoid this type of comment, you should carefully review Items 303(a)(1) and (2) of Regulation S-K, which 
require discussion of known material trends, demands, commitments, events, or uncertainties that are reasonably 
likely to affect (either favorably or unfavorably) liquidity or capital resources. The MD&A section should therefore 
include a meaningful analysis and discussion of the material components that explain the variability of cash 
flows, including the underlying drivers for material changes. Especially when there are trends or uncertainties 
affecting liquidity, the MD&A section should focus on sources and uses of cash and the availability of cash to 
fund liquidity needs. For example, if there is an elevated risk of default on a company’s contractual obligations, 
or if management believes that is reasonably likely that the company may not continue to comply with its debt 
covenants, the company should include comprehensive disclosures on the potential risks and effects of covenant 
noncompliance and whether there are any possible waivers or covenant modifications available to the company to 
cure or prevent such covenant violations.

For information about preparing or reviewing MD&A, see Management’s Discussion and Analysis of Financial 
Condition and Results of Operations and Management’s Discussion and Analysis Section Drafting Checklist.

non-GAAP Financial measures
In recent years, the SEC staff has increased its focus on compliance with the presentation and disclosure 
requirements for the use of non-GAAP financial measures. All public companies are prohibited from presenting 
non-GAAP financial measures in ways that are misleading or give them greater prominence than GAAP 
measures. These prohibitions apply to both the order of presentation and the degree of emphasis given to 
these measures. In April 2018, the SEC staff updated its guidance on the use of non-GAAP financial measures, 
available at https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm, and identified certain uses that the 
SEC staff considers misleading or providing undue prominence. Here are some examples of comments on the 
use of non-GAAP financial measures:

“To the extent you provide the non-GAAP financial measure, total segment adjusted EBITDA, please reconcile 
it to the most directly comparable GAAP measure, net income, as required by Item 10(e) of Regulation S-K.” 
(SEC Comment Letter to PQ Group Holdings Inc. (Jul. 7, 2017), Comment #23).

“We note your presentation on page 15 of the non-GAAP measures “Gross Merchandise Volume (GMV)” 
and “SPE Revenue”. We also note you define GMV “as the total of uSell revenue plus revenue generated 
by the SPE,” an entity whose revenues are neither reportable in your financial statements nor in accordance 
with GAAP. Your presentation of these non-GAAP measures is inconsistent with Question 100.04 of the 

https://www.sec.gov/Archives/edgar/data/1705402/000000000017020217/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1705402/000000000017020217/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1705402/000000000017020217/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1705402/000000000017020217/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1705402/000000000017020217/filename1.pdf
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=fed99c98-aeba-415f-a4e2-7800e84b6497&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5P9P-JJ71-JNJT-B38K-00000-00&pddocid=urn%3AcontentItem%3A5P9P-JJ71-JNJT-B38K-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=1f7c4423-8bfa-4392-93bb-be0e1777df09
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=fed99c98-aeba-415f-a4e2-7800e84b6497&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5P9P-JJ71-JNJT-B38K-00000-00&pddocid=urn%3AcontentItem%3A5P9P-JJ71-JNJT-B38K-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=1f7c4423-8bfa-4392-93bb-be0e1777df09
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=f071dd0b-f188-4768-ac52-6785987ab7c6&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5J0K-KPC1-FG68-G23C-00000-00&pddocid=urn%3AcontentItem%3A5J0K-KPC1-FG68-G23C-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=04006ffd-ad33-4531-bcdb-a25297ccdad5
https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm
https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm
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https://www.sec.gov/Archives/edgar/data/1708035/000000000017023833/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1708035/000000000017023833/filename1.pdf
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Compliance and Disclosure Interpretations guidance on non-GAAP measures issued on May 17, 2016. 
Accordingly, please revise your presentation to remove these non GAAP measures or tell us why you believe 
it is not necessary to do so.” (SEC Comment Letter to uSell.com (Dec. 14, 2017), Comment #1).

“Please balance your presentation by showing a GAAP gross profit percentage with equal or greater 
prominence to the incremental contribution margin percentage. In addition, please revise your reconciliation 
of the non-GAAP measure, incremental contribution, to begin with consolidated gross profit, the most directly 
comparable GAAP financial measure. Refer to Question 102.10 of the updated Compliance and Disclosure 
Interpretation Guidance on non-GAAP financial measures issued on May 17, 2016. Furthermore, expand your 
disclosure on page 65 to disclose why the presentation of this non-GAAP measure is useful to investors.” 
(SEC Comment Letter to WideOpenWest, Inc. (May 12, 2017), Comment #6).

“Your measure of adjusted net income includes an adjustment to exclude the loss from discontinued 
operations. This measure appears to use an individually tailored measurement method substituted for one 
in GAAP. Please revise to exclude this adjustment or advise. Refer to Question 100.04 of the Non-GAAP 
Compliance and Disclosure Interpretations.” (SEC Comment Letter to Bandwidth, Inc. (Oct. 19, 2017), 
Comment #3).

To avoid SEC staff comments about non-GAAP financial measures, companies should include clear and specific 
disclosure of why each non-GAAP measure is useful for investors and how management uses it. The statements 
a company makes about non-GAAP measures in its IPO prospectus may signal how it plans to communicate 
with investors in the future; therefore, it is important that you carefully review any non-GAAP disclosures in the 
registration statement. When disclosing non-GAAP financial measures, companies must include a reconciliation 
of such measures to the most directly comparable GAAP financial measures. Non-GAAP financial measures must 
also not use individually tailored measurement methods instead of GAAP methods, which could be viewed as 
misleading and violative of Rule 100(b) of SEC Regulation G (17 CFR 244.100). You and the other members of 
the IPO working group should carefully review Regulation G, Item 10(e) of Regulation S-K (17 CFR 229.10), and 
the SEC staff’s guidance for any non-GAAP disclosures included in the prospectus.

For guidance in preparing compliant non-GAAP financial measures, and for more information about the SEC’s 
regulation of non-GAAP financial measures generally, see SEC Regulation of Non-GAAP Financial Measures.

Risk Factors
Item 503(c) of Regulation S-K (17 CFR 229.503) requires the disclosure of the most significant factors that make 
the IPO speculative or risky. Risk factors should be specific to the company’s facts and circumstances, and the 
SEC staff commonly questions risk factor disclosures that could apply generally to any public company. It also 
may question the completeness of a company’s risk factor disclosures based on information included elsewhere 
in the document or other public information. Here are some examples:

“This risk factor is overly generic in nature. Please remove the risk factor or address the specific risks posed 
to the Company.” (SEC Comment Letter to Franklin Hill Acquisition Corp (Jan. 11, 2017), Comment #9).

“We note that the Chief Executive Officer, Lin Yi-Hsiu, will be offering the company’s securities to the public 
while simultaneously offering his own shares for sale. Please add a risk factor that addresses this potential 
conflict of interest.” (SEC Comment Letter to Leader Capital Holdings Corp. (Dec. 11, 2017), Comment #4).

“We note your disclosure on page 18 that your Chief Executive Officer resides in Canada. Please provide a 
risk factor pertaining to the difficulty that U.S. stockholders would face in effecting service of process against 

https://www.sec.gov/Archives/edgar/data/1271075/000000000017043651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1271075/000000000017043651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1271075/000000000017043651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1271075/000000000017043651/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1701051/000000000017016834/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1701051/000000000017016834/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1701051/000000000017016834/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1701051/000000000017016834/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1514416/000000000017037171/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1514416/000000000017037171/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1514416/000000000017037171/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1514416/000000000017037171/filename1.pdf
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=8f093ee5-b742-4c1d-bce1-436de48176e7&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5SJT-XKD1-JJ1H-X28V-00000-00&pddocid=urn%3AcontentItem%3A5SJT-XKD1-JJ1H-X28V-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=374d89ef-27fd-45f1-9e1b-5a40cdb12014
https://www.sec.gov/Archives/edgar/data/1662640/000000000017001760/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1662640/000000000017001760/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1662640/000000000017001760/filename1.pdf
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your sole officer. This risk factor should address the risk U.S. stockholders face in: effecting service of 
process within the U.S. on your officer; enforcing judgments obtained in U.S. courts based on the civil liability 
provisions of the U.S. federal securities laws against the officer; enforcing judgments of U.S. courts based on 
civil liability provisions of the U.S. federal securities laws in foreign courts against your officer; and bringing 
an original action in foreign courts to enforce liabilities based on the U.S. federal securities laws against your 
officer. Alternatively, please advise as to why you believe such a risk factor is unnecessary.” (SEC Comment 
Letter to Hoops Scouting USA (Nov. 21, 2017), Comment #4).

“Given your disclosure on page 2 and elsewhere that you intend to focus on companies in the senior housing 
and care industry in the United States, please add risk factors that highlight the materials risks concerning 
companies in that industry.” (SEC Comment Letter to Big Rock Partners Acquisition Corp. (Nov. 9, 2017), 
Comment #5).

To avoid comments such as these, you should carefully draft the risk factors to:

 ● Concisely summarize the major risks facing the company’s business or industry.
 ● Provide sufficient information to place each risk in context and allow investors to assess the magnitude of the 

risk.

Each risk factor should have a clear heading and identify the risk facing the company, rather than simply stating 
facts about the company and its industry. For example, see the following SEC comment and resulting revisions 
made by the company to address the comment:

SEC comment:

“We acknowledge your response that you are unclear on the DEA’s position on CBD. Please expand your 
risk factor disclosure to discuss why this uncertainty exists and the potential impact on your business if your 
products are considered by the DEA to be Schedule I controlled substances, and highlight this possibility in 
your risk factor header.” (SEC Comment Letter to LBC Bioscience Inc. (Jul. 31, 2017), Comment #4).

Original risk factor:

We are subject to numerous potential regulatory matters.

The Drug Enforcement Administration (“DEA”) which enforces the controlled substances laws of the United 
States has issued various rules and announcements concerning various items considered to be marihuana 
extracts which may encompass Cannabinoids. The uncertainty involves the extent to which the DEA will try 
to restrict the marketing or distribution of any CBD product. If the DEA were to take any aggressive action 
against CBD products, it would likely result in LBC ceasing operations.

(LBC Bioscience Inc. Registration Statement on Form S-1 (Apr. 20, 2017))

Revised risk factor:

We are subject to numerous potential regulatory matters. If the DEA were to take actions against CBD 
products as Schedule 1 controlled substances, it could cause LBC to cease operations.
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The Drug Enforcement Administration (“DEA”) which enforces the controlled substances laws of the United 
States has issued various rules and announcements concerning various items considered to be marihuana 
extracts which may encompass Cannabinoids. The DEA created a separate Administration Controlled 
Substances Code number for marijuana extract earlier this year, defined to cover an extract containing one 
or more cannabinoids, and stated that such extracts will continue to be treated as Schedule I controlled 
substances.

If the DEA were to take actions against CBD products as Schedule 1 controlled substances or restrict the 
marketing or distribution of any CBD product, it would likely result in LBC ceasing operations.

(LBC Bioscience Inc. Prospectus on Form 424(b)(3) (Sep. 28, 2017))

Additionally, risk factors should not include any mitigating language, as noted in this SEC comment:

“Please revise to eliminate the last two sentences of the second paragraph of this risk factor, as they mitigate 
the risk you discuss.” (SEC Comment Letter to Nine Energy Service, Inc. (May 15, 2017), Comment #2).

Accordingly, you should not include (or should delete) any language in a risk factor that appears to mitigate or 
otherwise lessen the impact of the identified risk, even statements of objective fact. However, mitigating language 
may be used in the business and MD&A sections of the prospectus.

Issuers must disclose all material risks. As shown in the following example, the SEC staff will object to any 
language in the prospectus disclaiming a company’s responsibility to do so:

“The second and third sentences in the introductory paragraph suggest that the risk factor disclosure is not 
complete because you may not be disclosing all material risks. Please revise or remove this language and 
disclose all material risks.” (SEC Comment Letter to NPQ Holdings Limited (Aug. 10, 2016), Comment #7).

An emerging area of SEC focus is cybersecurity risk. In February 2018, the SEC issued interpretative guidance 
on cybersecurity disclosures, providing a framework to assist companies in preparing disclosure about 
cybersecurity risks and incidents involving cybersecurity in registration statements filed under the Securities Act 
and registration statements and current and periodic reports filed under the Exchange Act, which is available at: 
https://www.sec.gov/rules/interp/2018/33-10459.pdf. With the increase in frequency and severity of cyberattacks 
and data breaches, you should carefully consider what, if any, material cybersecurity risks or incidents should be 
disclosed in the prospectus, as this is likely to be an area of continued staff focus in reviewing IPO filings.

For information about drafting risk factors, see Risk Factor Drafting for a Registration Statement, Top 10 Practice 
Tips: Risk Factors, and Market Trends 2016/17: Risk Factors. For a form of cybersecurity risk factor, see 
Cybersecurity Risk Factor.

use of Proceeds
Item 504 of Regulation S-K (17 CFR 229.504) requires companies to describe their planned uses and amounts 
of offering proceeds, including whether any proceeds will be used to discharge debt, complete an acquisition, 
or provide working capital. The SEC staff may request additional information or clarification, particularly if the 
disclosure is general or vague or the issuer states or implies elsewhere in the prospectus that it will use the 
proceeds in a manner inconsistent with, or not included in, the use of proceeds section disclosure. Here are some 
examples of these types of comments:
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https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=e17c4113-875f-494e-9e8d-f8ec6bc7f749&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5K2N-YCD1-JFKM-64MP-00000-00&pddocid=urn%3AcontentItem%3A5K2N-YCD1-JFKM-64MP-00000-00&pdcontentcomponentid=101381&pdteaserkey=sr0&pditab=allpods&ecomp=k8_g&earg=sr0&prid=9beada73-0452-492a-836e-f033de1e8cf2
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“Please clarify your specific plans for the proceeds of the offering or if you have no such plans discuss the 
principal reasons for the offering. Refer to Item 3.C.1 of Form 20-F.” (SEC Comment Letter to Jinxuan Coking 
Coal Limited (Feb. 9, 2018), Comment #3).

“In addition to the table on page 13, please provide a narrative summary of your expected use of proceeds, 
including how each level will or will not advance your planned operations. To the extent you provide this 
detailed disclosure elsewhere in the prospectus, you may provide a descriptive cross-reference to that 
disclosure.” (SEC Comment Letter to SigmaRenoPro, Inc. (Nov. 28, 2017), Comment #10).

“Please revise your Use of Proceeds table to quantify, at each level of gross proceeds received, how much 
you will spend for your major categories of expenditures, such as advertising, officer compensation, new 
personnel, platform expansion and the development of the CCMP software. Please also clarify whether you 
will use any offering proceeds to repay related party debt pursuant to Instruction 4 of Item 504 of Regulation 
S-K.” (SEC Comment Letter to Yappa World Incorporated (Sep. 28, 2017), Comment #5).

“We refer to your statement that you intend to use the net proceeds for ‘general and administrative expenses 
and the remainder for working capital and other general corporate purposes.’ Please clarify whether the 
‘general and administrative expenses’ will cover costs related to the development of your nasal and/or oral 
Lorazepam spray, and state the approximate amount intended to be used for each such purpose. Refer to 
Item 504 of Regulation S-K for guidance.” (SEC Comment Letter to Axium Pharmaceuticals, Inc. (Sep. 15, 
2017), Comment #18).

To avoid these types of comments, you should review Item 504 of Regulation S-K carefully when drafting the use 
of proceeds section. The instructions to Item 504 provide useful guidance and detailed requirements that apply 
to specified uses of proceeds, including to discharge debt and to acquire businesses or other assets. You should 
also make sure that disclosures elsewhere in the prospectus are consistent with that in the use of proceeds 
section.

industry and market Data
Prospectuses that include industry and market data taken from industry publications or other third-party sources 
sometimes include cautionary language that the third-party information has not been independently verified and 
may not be reliable. The SEC staff will object to such cautionary language because a company is responsible 
for all the information in its registration statement. Even if the company files the consent of a third party as an 
exhibit to the registration statement (making the information provided by that person an expertized disclosure), the 
accuracy and completeness of the information remains the company’s responsibility under the federal securities 
laws. Here are some examples of this type of comment:

“We note your statements, “However, we have not independently verified any of the data from third-party 
sources. Similarly, our internal research is based on upon our understanding of industry conditions, and such 
information has not been verified by any independent sources.” It is not appropriate to infer that you are 
not liable for information included in your registration statement. Accordingly, please delete the statements 
referenced above or state specifically that you are liable for the disclosure included in the registration 
statement that is based on third-party sources.” (SEC Comment Letter to Immuron Limited (Jan. 18, 2017), 
Comment #2).

“We note your statement that “the accuracy and completeness of the [industry and market data included in 
the prospectus] cannot be guaranteed.” Please delete such statement or revise as necessary, so that you do 

https://www.sec.gov/Archives/edgar/data/1715194/000000000018004758/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715194/000000000018004758/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715194/000000000018004758/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715194/000000000018004758/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715194/000000000018004758/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1714367/000000000017041871/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1714367/000000000017041871/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1714367/000000000017041871/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1714367/000000000017041871/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1712041/000000000017034569/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1712041/000000000017034569/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1712041/000000000017034569/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1712041/000000000017034569/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715028/000000000017032971/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715028/000000000017032971/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715028/000000000017032971/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715028/000000000017032971/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1715028/000000000017032971/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1660046/000000000017001895/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1660046/000000000017001895/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1660046/000000000017001895/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1660046/000000000017001895/filename1.pdf
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not suggest that you could lack a reasonable belief as to the accuracy and completeness of the market data 
that you elect to include in the filing.” (SEC Comment Letter to Global Water Resources, Inc. (Feb. 11, 2016), 
Comment #14).

To avoid this type of comment, you should carefully consider whether any cautionary language in the prospectus 
could be viewed by the SEC staff as disclaiming liability. Including this type of language could prompt the SEC 
staff to request that the company include an affirmative statement regarding its liability for all the information in the 
prospectus, which, although accurate, is disclosure that most companies would prefer not to include in their IPO 
prospectuses.

https://www.sec.gov/Archives/edgar/data/1434728/000000000016064786/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1434728/000000000016064786/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1434728/000000000016064786/filename1.pdf
https://www.sec.gov/Archives/edgar/data/1434728/000000000016064786/filename1.pdf
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