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Hong Kong Proposes Rules to Combat Backdoor Listing - Part 2

To address concerns about backdoor listings and
shell activities in Hong Kong, the Stock Exchange of
Hong Kong Limited (HKSE) recently published (i) a
consultation paper proposing to tighten the Listing
Rules on reverse takeover, continuing listing criteria
and others (the Consultation Proposals); and (ii) a

Consultation Proposals at a Glance

guidance letter on listed issuer’s suitability for
continued listing (GL96-18).

We have examined the new guidance letter GL96-18
in our earlier Update and we will discuss HKSE’s
Consultation Proposals in this article.

In curbing recent increase in the trading and the creation of “shell’ companies, the Consultation Proposals
seek to amend the Hong Kong Listing Rules in the following areas:

ENHANCING CONTINUING LISTING CRITERIA TO DETER SHELLS ACTIVITIES, 12-MONTH TRANSITION

FOR COMPLIANCE

Sufficient operations

issuer must carry out a business with a sufficient level of operations and
(previously “or”) have assets of sufficient value to support its operations to
warrant its continued listing

Cash Companies

issuer (other than “investment company”) may be regarded as not suitable
for listing if assets consist wholly or substantially' of cash and/or short-term
investments, which definition is extended to include investments readily
realisable or convertible to cash; listed securities; bonds, bills or notes of
less than one year to maturity; and advances to third parties (save for trade
receivables in ordinary course of business) repayable within one year

TIGHTENING THE TRANSACTIONS UNDER THE “PROVISIONS TO DETER CIRCUMVENTION OF NEW

LISTING REQUIREMENTS” TO REGULATE BACKDOOR LISTING, NO TRANSITION PERIOD

Reverse takeovers (RTO) .

suitable for listing

the six “principle-based test” assessment criteria set out in guidance
letter GL78-14/" codified with modifications

 transactions/arrangements (proposed and/or completed) in reasonable
proximity or otherwise related within a three-year period deemed as a
series of arrangements

» aggregation period under the “bright-line test” extended from 24
months to 36 months

* deemed new listing - both acquisition targets and enlarged group

Please see below further discussion on RTO Rules



http://www.hkex.com.hk/-/media/HKEX-Market/News/Market-Consultations/2016-Present/June-2018-Backdoor-and-Continuing-Listing/Consultation-Paper/cp201806.pdf?la=en
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Extreme transactions * the “extreme very substantial acquisition” requirements under guidance
letter GL78-14" codified with modifications

« Extreme Transaction rules (new requirements) apply if issuer under
same control for not less than three years and the transaction would not
result in change in control OR issuer operating a principal business with
substantial size (with annual revenue or total asset value of HK$1billion
or more) after the transaction(s)

* both acquisition targets and enlarged group suitable for listing

« appointment of financial adviser who is required to conduct due
diligence on target(s) and submit a declaration

Please see below further discussion on Extreme Transactions

Restriction on disposals « no material disposal (or distribution in specie) of existing business at
the time of or within 36 months after a change in control, unless the

remaining group or the assets acquired from incoming shareholder
meet the new listing requirements

* HKSE may apply this rule to a material disposal where there is
a proposed or intended change in the single largest substantial

shareholder
Large scale issue of » alarge scale issue of securities for cash to acquire and/or develop a
securities new business"” may be considered as a means to circumvent new listing

requirements (normally not applicable if less than half (50%) of the
issuer’s assets would consist of cash as a result of the issue)

ENHANCING RULES FORBETTER PROTECTION OF INVESTORS, NO TRANSITION PERIOD

Significant distribution in  significant distributions in specie of unlisted assets (amounting to a very
specie substantial disposal) must be approved by independent shareholders
(controlling shareholders and their respective associates abstaining
from voting) with at least 75% of the votes for and not more than 10% of
the votes against the resolution

e areasonable cash alternative should be offered

Securities transactions e securities transactions not considered of a revenue nature unless carried
out by group members that are subject to the supervision of prudential
regulators (i.e. banking company, insurance company or securities
house)

 details of each securities investment representing 5% or more of issuer’s
total assets must be disclosed in annual reports

Financial performance * mandatory disclosure on any subsequent change (by way of

guarantee acquired announcement) and the outcome (in annual report) of any financial
performance guarantee of a target acquired by issuer in a notifiable or
connected transaction

i. Transition period commences from the effective date of the amendment.

ii. The expression of wholly or substantially is understood as meaning in the main or as of the greater part. A company with less
than half (50%) of its assets being cash as a result of a fundraising would not normally be regarded to have assets consisting
wholly or substantially of cash. See HKSE'’s guidance letter GL84-15.

iii. See HKSE’s guidance letter GL78-14.

iv. The proposed rule would apply where funds raised are used to develop a new business through future acquisitions, in addition
to greenfield operations as described in HKSE’s guidance letter GL84-15, which will remain as guidance to explain circum-
stances under which HKSE would apply the restriction.
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The Revised RTO Rules and Extreme Transaction Rules

We set out below in the form of a flowchart our analysis of the possible application of the revised rules on
RTO and Extreme Transactions from a reading of the Consultation Proposals. This is not a substitute for a
formal advise.

No

NOTES

No

Y

Listing Committee

No .
to determine whether

Extreme Transaction

<

v Yes l No
- |

1. The bright line test refers to two specific forms of RTOs: (a) an acquisition (or a series of acquisitions) of

assets constituting a very substantial acquisition involving a change in control; or (b) very substantial
acquisition(s) of assets (individually or in aggregate) from the new controlling shareholder and its
associates within 36 months following a change in control.

2. The principle based test gives HKSE broad discretion to deem an acquisition to be a new listing if, in the

opinion of HKSE such acquisition constitutes an attempt to achieve a listing of the assets to be acquired

and a means to circumvent the new listing requirements.

A new assessment criterion is proposed to replace the current “issue of restricted convertible securities”

criterion, namely any change in control or de facto control of issuer after taking into account:

i. any substantial change in the board and key management;

ii. any change in single largest substantial shareholder; and
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iii. any issue of restricted convertible securities (with a conversion restriction mechanism to avoid
triggering a change in control under the Takeovers Code) to vendor as acquisition consideration.

Other assessment criteria remain unchanged including:
a. size of the acquisition targets relative to that of issuer;
b. nature and scale of issuer’s business;

c. any fundamental change in issuer’s principal business;
d. quality of the acquisition targets; and/or

e. any series of arrangements (historical, proposed or intended) within a three-year period to list the
acquisition targets.

3. HKSE may regard acquisitions and other transactions or arrangements (proposed or completed) as a
series if they take place in a reasonable proximity to each other (which normally refers to a period of three
years or less) or are otherwise related.

4. For a RTO or Extreme Transaction, both the acquisition targets and the enlarged group must be
suitable for listing; the acquisition targets (and in certain RTO, each target) must meet the track
record requirement; and the enlarged group must meet all the new listing requirements. Waiver from
management/ownership continuity requirement may be granted in certain Extreme Transactions.

5. Issuer must demonstrate that it has been under the control of a large business enterprise for not less than
three years, and the transaction forms part of a business restructuring and would not result in a change in
control.

6. The Extreme Transaction classification would not be available if issuer demonstrates “shell” like
characteristics. As general guidance, “a principal business with substantial size” may include a principal
business with annual revenue or total asset value of HK$1 billion or more, excluding any revenue or assets
not attributable to issuer’s original principal business e.g. any significant investments or surplus cash, and
any revenue or assets attributed to a newly acquired or developed business.
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