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Introduction

Welcome to the August 2017 edition of our Trustee Quarterly Review. The Review is published by the
Mayer Brown Pensions Group each quarter,and looks at selected legal developments in the pensions
industry over the previous quarter that we believe are of particular interest to trustees of occupational
pension schemes. Eacharticle summarises the relevant developmentand providesashort commentary
onits likely implications for trustees. The Review also includes details of upcoming Pensions Group
eventsat Mayer Brown, and a timeline of important dates and expected future developments.

Please speak to your usual contact in the Pensions Group if you have any questions on the issues covered
in this edition of the Review.
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Same sex spouses and civil partners — new
requirements for survivors’ pensions

The Supreme Court has ruled that paragraph 18 of Schedule
9tothe Equality Act 2010 (“paragraph 18”) isincompatible
with EUlawand must be disapplied. Paragraph 18 provides
that, whereamember of an occupational pension scheme
diesleavingasurviving same sex spouse or civil partner, the
schemeis only required to provide aspouse’s pensionin
respect of the member’s service from 5 December 2005.
Separate legislation (which was not considered in this case)
requires that the surviving same sexspouse or civil partner
also receive awidower’s GMP in respect of the member’s
contracted-out service from 6 April1988,andin the light of
the Court’s ruling, this legislation may have to be reviewed, at

least for male members.

Background

AnEU Directive adopted in 2000 (the “Directive’”) requires
member states to pass legislation that prevents discriminationin
the employment context on the grounds of sexual orientation.
The Equality Act 2010 implies a non-discrimination rule into UK
occupational pension schemes. Amongst other things, this
requires schemes to treat surviving same sex spouses and civil
partnersinthe same way as opposite sexspouses, but only for
service onand after 5 December 2005, the date when civil
partnerships first became possible (this limitationis set outin
paragraph18). As noted above, separate legislation treats same
sexspousesand civil partners similarly to opposite sex widowers
for contracted-out service from April 1988, including giving
same sex spouses and civil partnersaright to awidower’s GMP.

Thekey issueinthe caseinthe Supreme Court was whether the
carve-outin paragraph 18 for service before 5 December 2005
was consistent with the Directive,and whether the Court
should effectively setit aside.

Mr Walker’s case

Mr Walker joined his employer’s pension schemein 1980 and
retiredin 2003. He entered intoa civil partnership in January
2006 and later married his civil partner. Mr Walker wanted to
clarify what his husband would be paid from the pension
scheme on his death.

Anemployment tribunal decided that the carve-outin
paragraph 18 for pre-December 2005 service was contrary to
EU law,and that Mr Walker’s husband should getafull spouse’s
pensionforall Mr Walker’s service. But this was overturned by
the Employment Appeal Tribunal which decided that, although
theschemerules treated Mr Walker’s husband less favourably
thanan opposite sex spouse, this was not unlawful because all
his pensionable service pre-dated 5 December 2005. Italso
foundthat the carve-outin paragraph 18 which permits this was
compatible with the Directive,as the Directive did not expressly
say it had retrospective effect. The Court of Appeal agreed and
upheld the ruling of the Employment Appeal Tribunal. It said that

“conduct whichwas lawfulwhenit occurred [such as treating
opposite sex partnerships more favourably than same sex
partnershipsin respect of service before December 2005]
cannot retroactively become unlawful”.

The Supreme Court’s decision

The Supreme Court disagreed with the Court of Appealand
held that the carve-outin paragraph 18 was contrary to EU law
and must be disapplied, with the effect that Mr Walker’s
husband s entitled on Mr Walker’s death to afull spouse’s
pension, provided they remain married.

The Court noted that the Court of Justice of the European
Union has drawn adistinction between the retroactive
application of EU legislation to past situations (whichis
prohibited unless the legislation expressly provides for it) and
the immediate application of EU legislation to continuing
situations (which is generally permitted). In determining
whetheralegal situationis a past or continuingsituation, the
key questionis whether the situation has become
“permanently fixed”. This may be difficult to establishinthe
context of an entitlement to a pension from an occupational
pension scheme which accrues overyears. The Court
concludedthat the Court of Appeal had been wrongto hold
that entitlementtoasurvivor’s pension is “permanently fixed”
at the point of retirement - the entitlement should instead be
assessed at the point of the member’s death. Failuretotreata
same sexspouse or civil partnerin the same way asan opposite
sex spouse at that point willamount to discrimination on the
grounds of sexual orientation.
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Comment

The governmentis currently consideringits response to the
Court’s ruling. However,as aresult of the ruling, schemes that
donot currently provide the same spouse’s pension to same
sexspousesand civil partnersas they do to opposite sex
spouses should:

e ensurethat,going forwards,an equal spouse’s pensionis
paidinrespect of any deceased member who is survived by
asame sexspouse or civil partner (includinginrelation to
memberswho have died recently, butin respect of whom
survivors’ benefits have not yet been put into payment);

e checktheirschemerulesandtake legaladvice onany
amendments required to reflect the entitlement of same
sexspousesand civil partners toan equal spouse’s pension;
and

e revisitany pensionsalready putinto paymentsince
December 2005 to same sex spouses or civil partnersand
adjustthemas necessary to reflect thatan equal spouse’s
pensionshould have beenin payment.
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The requirement to pay equal spouses’ pensions to same sex
spouses and civil partners may have animpact onthe scheme’s
funding position (although we do not believe that the impactis
likely to be significant). Schemes may wish to ask theiractuary
foradviceinthis respect.

WalkervInnospec Limited and others [2017] UKSC 47

Katherine Carter



DC schemes - new charging restrictions

On31March 2017, the Financial Conduct Authority
introduced a cap on early exit charges in contract-based
pension schemes. Regulationsintroducingan equivalent
cap for trust-based schemes, and extending the ban on
member-borne commission charges, have now been laid
before Parliament (the “regulations”). The regulations
will comeinto force on1Qctober 2017.

Early exit charges cap

Theregulationsintroduce an early exit charges cap applicable
to money purchase benefitsin trust-based pension schemes.
The cap willapply where members:

e havereached “normal minimum pensionage” for tax
purposes (at present, age 55in most cases);

e havenotyetreachedthe scheme’s normal retirement age;
and

e aretaking, convertingortransferringtheir money
purchase benefits.

For memberswho joined the scheme before 1 October 2017,
the cap will be the lower of:

e 1%ofthevalue of the benefits being taken, converted or
transferred; or

e theamount provided underthe scheme’sruleson
October2017. (Trustees will not be able tointroduce,
vary orincrease an early exit charge which was notinthe
scheme’s rules on1October2017.)

For memberswho join the scheme on orafter 1 October 2017,
early exit charges on taking, converting or transferring
benefits will be banned. The government has published
guidance onthe cap and this confirms that market value
adjustments and terminal bonuses are not caught by the cap.
However, any other exit charges derived from occupational

pension schemeinvestments in “with profit” funds are caught.

Ifamember’s benefitsare already subject to the 0.75% cap on
chargesimposed ondefaultarrangementsin schemes
providing money purchase benefits which are being used for
automatic enrolment, that cap will take precedence - the
regulations do not allow that cap to be increased to 1%.

The requirement to secure compliance with the early exit
charges cap rests with the person who imposes the charge (or
who, but for the regulations, would impose the charge). Thisis
likely to be aservice provider (such as the scheme’s
administrators or fund managers) rather than the trustees.

Aservice provider must provide written confirmation to the
trustees within one month of 1 October 2017 (o, if later, within
one month of becomingaservice provider to the scheme) that
itiscomplyingwith the cap. The service provider mustalso
notify the trusteesas soonas practicable (and inany event
within one month) if that written confirmation ceases to be

accurate.

If the trustees have a contract with aservice provider which
provides for early exit charges, the regulations will override any
termin the contract which would otherwise allow an early exit
chargeto belevied.

Member-borne commission charges

Since 6 April2016,aban has beenin place onarrangements
under which service providersin pension schemes being used
forautomatic enrolmentimpose charges on members to
recover the cost of commission paid to advisers. However, this
ban currently only applies to new arrangements entered into
onorafter 6 April 2016, or to existing arrangements that are
varied or renewed on or after that date.

The regulationsimplement the next phase of the ban, by
extending it to cover arrangements entered into before 6 April
2016. Payments made before the regulations come into force
on10ctober 2017 will not be affected. Inaddition, itis still only
pension schemes being used for automatic enrolment which
are covered by the ban.

The existing exchange of information provisions (between
trusteesand service providers) have been updated by the
regulations to reflect the extension of the ban. Service
providerswill generally be required to send trustees written
confirmation that they are complying with the extended ban by
31March 2018.
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Comment

Trustees of schemes providing money purchase benefits
should consider whether any feesare imposed which will be
caught by the early exit charges cap. They shouldalso check
that, where relevant, they receive the necessary written
confirmation of compliance with the cap from their service
provider(s).

Trustees of schemes being used for automatic enrolment
should already have considered whether the existingban on
member-borne commission chargesimpacts their scheme.
They should turntheir attention now to the impact of the
extended ban. In particular, they should check that they have
received written confirmation of compliance with the
extended ban from their service provider(s) by 31 March 2018.

Giles Bywater
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Money laundering — new pension scheme

trustee obligations

New regulations on money launderingand terrorist
financing came into force at the end of June whichimpose
new record-keepingand provision of information
requirements on trustees of occupational pension schemes.

Record-keeping and provision of
information requirements

Under the regulations, trustees are required to hold information
onthescheme’s “beneficial owners” and, where the scheme
pays certain taxes including stamp duty reserve taxand stamp
duty landtax, to provide thisinformation to HM Revenue &
Customs (“HMRC”) by 31January 2018. For these purposes, a
scheme’s beneficial ownersare defined asincluding the
members, other potential beneficiaries suchas members’
spousesand dependants, the trustees,and the employer that
originally established the scheme. The precise details that must
be held by trustees and disclosed to HMRC are unclear, but the
pensionsindustry is liaising with HM Treasury and HMRC on this
issue,and guidance from HMRC is expected.

Thereis some debate within the pensionsindustryasto
whether pension scheme trustees are potentially outside the
scope of the regulations. However, we believe that the better
view is that pension scheme trustees are within their scope.
Thisappearsto be the government’s view.

Registration and client due diligence -
professional trustees

Theregulations also replace previous money laundering
regulations which cameinto forcein 2007. Like those
regulations, the 2017 regulations impose obligations on
individuals and companies who provide trustee services by way
of business (“professional trustees”) to register with HMRC
andto carry out client due diligence when taking on new
clients. In2007,HMRC published guidance which confirmed
that where a professional trustee’s business activities only
involved occupational pension schemes, the professional
trustee was not required to register with HMRC and could
carry outasimplified form of client due diligence. HMRC has
updated its guidance to confirm that this remains the position
now that the 2017 regulationsare inforce.

Comment

We thinkit s likely that most schemes will be able to comply
with their provision of information duties as regards members
and other beneficiaries by providinga description of the class
of persons who are beneficiaries or potential beneficiaries,
without having to listthemall by name. We would advise
trustees to hold off takingany action in respect of the new
obligations untilHMRC has published its guidance.

Jonathan Moody

MAYER BROWN | 5



Transfers of safeguarded benefits —
valuation and risk warnings

The DWP has published two sets of regulations affecting
theadviceandinformation requirements that apply when
members with “safeguarded benefits” wish to transfer
themtoa“flexible benefits”arrangement, convert them
into flexible benefits, or draw themas cash in the form of
anuncrystallised funds pension lump sum (“UFPLS”).

Oneset of regulations (the “Valuation Regulations”)
makes minor changes to how to assess whether safeguarded
benefitsare worth more than £30,000 (above which point
the member must take financial advice before transferring or
convertingthem or takingthemasan UFPLS).

The second set (the “Risk Warning Regulations”) will
apply only where the rights that the member is thinking of
transferring or converting or takingasan UFPLS are
so-called “safeguarded-flexible benefits” - in other words,
where the member hasaccrueda “pot” of money to spend
on benefits at retirement and the pension scheme rules

promise to convert that potintoanannuityatapre-
defined conversion rate (e.g. £1 of pension for each £201in
the pot). These new regulations will require trustees to
give membersaspecial risk warningwhen they become
aware that amember with safeguarded-flexible benefits is
consideringatransfer/conversion/UFPLS option.

Both sets of regulations will come into force on 6 April 2018.

Background

By way of arefresher, since April 2015, schemes can offer
individuals aged 55and above a wider range of choices about
how they canaccess “flexible benefits” (i.e. money purchase
benefits and other benefits where the member is promised,
nota defined rate of pension, but a pot of cash which he or she
canthen convertinto retirement benefits). These new options

-sometimes called pensions freedoms - now include new
drawdown options and drawing part or all of their flexible
benefitsin cashasan UFPLS.
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Subject to one exception mentioned below, the pensions
freedoms do not apply to “safeguarded benefits” - for example,
standard DB pensions or career average pensions. The only
way members can access such benefitsin the ways that the
new pensions freedoms permit is by first transferring them
into aflexible benefits arrangement (or otherwise converting
theminto flexible benefits). Concernthat memberswould be
too easily tempted to do this led to the requirement for holders
of over £30,000 of safeguarded benefits to take appropriate
independent financial advice before they make any such
transfer or conversion.

Strangely, one rare type of benefitis simultaneously aflexible
benefitand asafeguarded benefit. Thisisa“safeguarded-
flexible benefit” as described earlier, where the member is
promised a money purchase or other cash balance “pot™” at
retirement, which the scheme’s rules promise to convertintoa
pensionatapre-definedrate. In principle, the new pensions
freedoms apply to safeguarded-flexible benefits because they
areflexible benefits, but the requirement to take financial
advice onatransfer or conversionif they are worth more than
£30,000also applies because they are safeguarded benefits
too. (If the £30,000 limit has been passed, members mustalso
take financial advice before drawinga safeguarded-flexible
benefitasa UFPLS.)

Current legislation has not been entirely clear about how some
types of safeguarded benefit should be valued against the
£30,000 limit. There hasalso been concernthat many
members with safeguarded-flexible benefits do not realise

how valuable the promise of guaranteed annuity conversion
termsreallyare.

The new valuation approach

Under the Valuation Regulations, all types of safeguarded
benefits - including pension credit benefits granted aftera
pension sharing order,and benefits thatamember has no
statutory right to transfer - will be valued on the standard best
estimate cash equivalent basis, without any reduction to
reflect any scheme underfundingand without any uplift to
reflectatrustee decision to pay transfer values that exceed the



best estimate calculation. (The current legislation does not
expressly cover pension credit benefits; it also suggests that if
trustees pay atransfer value in excess of the best estimate, that
highervalue must be takenintoaccountinapplyingthe
£30,000 test - which will not be the case going forwards.)

Transitional rules will apply where members have been told
between10October2017and 5 April 2018 that the advice
requirementapplies to them, but it will stop applyingto them
from 6 April 2018 because of the changes made by the Valuation
Regulations. Broadly, the trustees must either tell the members
concerned before 6 April 2018 that the advice requirement will
stop applyingto them, or tell them between 6 and 26 April 2018
thatthe advice requirement has ceased to apply.

Tailored risk warnings

Under the Risk Warning Regulations, from April 2018 schemes
will be required to provide tailored risk warnings to members
with safeguarded-flexible benefits before any transfer or
conversion of those benefits or payment of those benefits as
an UFPLS, irrespective of the member’s age, irrespective of
whether the member’s safeguarded benefits are worth more
than £30,000,and - usually - irrespective of whether the
member is proposing to transferinto aflexible benefits
arrangement. Thetriggers for providingarisk warning will
include the member writingto the trustees to ask for
informationabout how to apply fora statement of entitlement
ortorequestavaluation of his or her safeguarded benefits.

The risk warning will @mongst other things) need to explain to
the member that safeguarded-flexible benefits have valuable
guarantees,and it mustinclude illustrations of the rate of
secure pension income that the member would receive on
exercisingthose guarantees compared with what the same size
pot could buy onthe open market. There are additional new
requirements for Pension Wise to be signposted within the risk
warning,and for the risk warningto be sent at least two weeks
before therelevanttransactionis carried out.

Notethat the risk warning requirements willapply only where
the guaranteed conversion rate is promised by the scheme rules.
Inourview (and inthe DWP’s view), the requirements will not
apply wherethe guarantee is offered onlyasanin-built feature of
apolicythatthe scheme letsthe memberinvestin (i.e.wherethe
guaranteeis given only by the insurer,and the scheme merely
promisesthe member whatever benefits the insureractually
paysout). This may not be an easy distinctionto make. Trustees
whose schemes offer “pot-based” benefits with guaranteed
conversion terms may need to seek advice on whether or not the
risk warning requirements will apply to them, although some
trustees may want to issue risk warnings as amatter of good
practice evenif not required to do so.

Comment

We suggest that schemes, particularly those that provide
safeguarded-flexible benefits, should start preparing for
compliance with the new duties as soonas possible.

Liam Kellett
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Changing benefits and members’
“reasonable expectations” — employer duties

The Court of Appeal has overturneda High Court ruling
that changes made by IBM toits DB pension schemes
breached IBM’s duty of good faith to its employees.

Background

Employersand employees owe each other animplied
contractual duty nottoactinaway that will, oris likely to,
destroy or seriously damage their mutual relationship of trust
and confidence. This duty requiresan employer toactin good
faith when exercising its powersand discretionsin relationtoa
pension scheme (often referred to as the Imperial duty).

IBM operated two DB pension schemes. In2005and 2006 it
undertook two cost-control projects (known as Projects
Oceanand Soto) which made arange of changes to the
schemes, includingincreasing member contributionsand
capping pensionable pay increases. Inreturn for the trustees’
and members’ consent to the changes, IBMincreased its
contributions to the schemes and obtained aguarantee from
its US parent company. Both projects involved member
communications containing statements to the effect that the
changes would put the schemesina position that was

» <«

described as “secure”, “sustainable”, “firm” and “long term”.
The trustee chairman was also told that the US parent
company’s global head of HR would “push back” onany further
proposals for change to the schemes if the trustees supported

Project Soto.

In2009, 1BM proposed a further package of changes to the
schemes (known as Project Waltz) whichincluded:

e closingboth schemesto futureaccrual from 6 April 2011;

e imposingnew early retirement terms from 6 April 2010;and

e withholding pay rises for scheme members unless they
signed contracts agreeing that future pay rises would be

non-pensionable.

IBM’s grounds for proposing Project Waltz were to reduce
pensions-related costs so that the global group could meetits
earnings per share (“EPS”) targets,and to make the UK
business more competitive and profitable.
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Thetrustees were concerned that Project Waltz breached
IBM’s duty of good faith. IBMapplied to the High Court for
declarations onthisissue.

The High Court’s decision

The High Court decided that Project Waltzamountedtoa
breach of IBM’s duty of good faith. The member
communicationsand statements to the trustees at the time of
Projects Ocean and Soto had created “reasonable
expectations”amongthe members that the schemes would
remain opentoaccrualinthe longtermunlesstherewasa
significant change in economic and financial circumstances.
IBM’s reasons for Project Waltz were insufficient to justify it
actingagainst those expectations.

The judge was clear that employers are entitled to take account
of their own financial interests when exercisinga power or
discretioninrelation toapension scheme. However,an
employer could only place its own financial interests above the
reasonable expectations of membersif it was notirrational or
perverse todoso. The judge held that IBM had not shown that
its business casejustified itactingagainst the members’
reasonable expectations. Its parent company’s need to meet
the EPS targets did not amount to sufficient justification since
this did not initself mean that the required savings had to come
fromthe pension schemes. Nor did IBM’s desire to make the
UK business more competitive and profitable justify Project
Waltz, as less far-reaching changes could have been proposed.

Thejudgealso held that IBM had breached its contractual duty
of trust and confidence by consulting employees about Project
Waltzinaway that was not “openand transparent”,and by
providing misleading information.

IBM appealed the High Court’s decision that it had breached its
duty of good faith.



The Court of Appeal’s decision

The Court of Appeal held that IBM’s actions did not breachits
duty of good faith. The High Courtjudge had erred in deciding
that, where reasonable expectations had been engendered,
those expectations could not be overridden unless there was
no other reasonably possible course opento IBM. The correct
test that should have been applied was one of irrationality - in
otherwords, whether IBM’s decision to proceed with Project
Waltz was one that no rational decision-maker could have
reached. Although the statements made by IBM in connection
with Projects Ocean and Soto may have created reasonable
expectationsamongthe membersas to the scope of future
changestothe schemes, those expectations were just one of
the factors that IBM had to take into account (which it did) in
its decision-making process. The weight to be given to those
factors wasamatter for the decision-maker and not the Court.

IBM did not appeal the High Court’s ruling that it had breached
its contractual duty of trust and confidence in the way it
consulted employeesabout Project Waltz. However, the Court
decided thatit would be wrongto require IBM to undertake a
new consultation process as to do so “would change the
position of IBM and of the members ... far too radically by
requiring Project Waltz (which on this basis is not legally
objectionableinitself) to be unravelled and cancelled,and by
putting IBMin the position of having to consider and formulate
what would be entirely new proposals ... It would not be a case
of consultingagain,inaproper manner on the original
proposals”. The members were nonetheless entitled to claim
damages from IBM for its breach of the contractual duty.

Comment

This case isthe first time that an employer’s Imperial duty of
good faith has been consideredin detail by an appellate court,
andthe Court of Appeal’s judgment offers useful guidance on
the scope of the duty. In particular, the judgment provides
clarification that members’ expectations (whether reasonable
or otherwise) are just one of the relevant factors to be taken
into account by employers when making decisions affectinga
pensionscheme, rather than afactor to be awarded overriding
significance.

IBM United Kingdom Holdings Limited and another v Dalgleish
and others [2017] EWCA Civ 1212

Katherine Carter
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In other news...

Finance Bill - delayed measures including
money purchase annual allowance reduction

The government has confirmed that the reduction of the
money purchase annual allowance from £10,000 to £4,000
will beincludedin the Finance (No 2) Bill 2017 (now expected to
be laid before Parliamentin the autumn) and will have
retrospective effect from 6 April 2017.

The replacement of the currentincome taxand NICs
exemption for employer-funded pensions advice witha new
£500 exemption that also coversadvice on general financial
andtaxissues relating to pensions willalso be introduced with
retrospective effect from 6 April 2017.

Pensions guidance - replacement
of TPAS and Pension Wise

The Financial Claims and Guidance Bill has been laid before
Parliament. It createsasingle public financial guidance body
which will replace TPAS, Pension Wise and the Money Advice
Service. It will be funded from existing levies on occupational
pension schemes and financial services providers.

DB security and sustainability - White Paper

The government hasannounced that, followingits Green Paper
onsecurity and sustainability in DB schemes, it will publish a
White Paper later this year which will:

e setoutproposed nextstepsonwhat reformisneededto
supportthesector;

e addressthe commitmentsinthe government’s election
manifesto in relation to the regulation of DB schemes in
the private sector;

e considerinnovative delivery structures,suchas
consolidationand measures to drive efficiency within the
sector;and

e considertheneedtoevolveandadaptthe regulatory
regime to improve security for members.
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European Market Infrastructure Regulation
(EMIR) - proposed reforms

The European Commission hasannounced a package of
proposed amendments to EMIR, includinga further three year
exemption for pension schemes from EMIR’s central clearing
requirements. (The current exemptionis due to expireon 16
August 2018))

GMP equalisation - Court proceedings

The trustee of three Lloyds Banking Group pension schemes
hasissued High Court proceedings to determine whether the
trusteeisrequiredto equalise GMPs and, if so, how
equalisation should be effected. The hearingis unlikely to be
held before the second half of 2018.

Pensionable pay caps - Court guidance

The Court of Appeal has held that a cap on pensionable pay that
had beenachieved by the employer determining what pay
increases would count towards pensionable pay was valid. The
Courtalso held that the cap did not breach:

e s91Pensions Act 1995which prohibitsan individual from
surrendering his or her entitlement toa pension or right to
afuture pension under an occupational pension scheme; or

e theemployer’simplied duty of good faith as,among
otherthings, the employer had asound justification for
imposingthe cap,and employees were offered a choice of
whether or not to accept the cap (even if the alternative to
accepting the cap was to not recieve a pay increase).

Bradbury v British Broadcasting Corporation [2017] EWCA Civ
144



Discretionary pension increases and trustee
duties - Court guidance

The High Court has rejected BA’s claim that the trustee of the
Airways Pension Scheme invalidly exercised the scheme’s
amendment power to introduce a trustee power to pay
discretionaryincreases,and that the trustee’s subsequent
exercise of the power to award a 0.2% discretionary increase in
2013 was invalid.

BA has been granted leave to appeal the decision,and the High
Courthasgrantedan injunction preventing the trustee from

payingoutthe 0.2% increase until the appeal has been decided.

The Court of Appeal hearingis likely to take place in mid-2018.

British Airways plc v Airways Pension Scheme Trustee Limited
[2017] EWHC 1191 (Ch)

lll-health early retirement pension -
calculation based on part-time salary
was not discrimination

The Court of Appeal has held thatamember was not treated
unfavourably asaconsequence of his disability where, in
accordance withthe schemerules, hisill-health early
retirement pension was calculated by reference to the
part-time salary hewas earningwhen heretired rather thana
full-time equivalent salary. (The member had previously
moved from full-time employment to part-time employment
dueto his disability.) The Court held thata provision which
treatsadisabled person more advantageouslyasa
consequence of his or her disability, but lessadvantageously
thanwould be the case had the disability arisen more suddenly
(withtheresult that the disabled person retired from full-time
employment), does notamount to unfavourable treatment.

Williams v Trustees of Swansea University Pension & Assurance
Scheme and another [2017] EWCA Civ1008

lll-health reviews — applying the correct test

The Deputy Pensions Ombudsman has decided that trustees
appliedanincorrect test when reviewingand deciding to
suspendamember’sill-health pension. The Deputy
Ombudsman held that thereis an underlying principle that,
onceapension has been putinto payment, itis payable for life
unless,where anill-health pension is concerned, the payment
of that pensionis no longer justified by reason of an
improvementin the member’s condition. As such,when
applyingadiscretion under scheme rules tovary, reduce or
suspenda member’sill-health pension, trustees must be able
to point to a change of circumstancesin relation to the
member’sill-health to support exercise of that discretion. In
this case, the trustees had simply considered whether the
member still met theill-health test, rather than considering
whether his circumstances had changed since theill-health
pension was originally awarded.

MrN (PO-11695)

State pension age - increase to 68

The government has announced state pension age will increase
to 68 between 2037 - 2039, seven years earlier than originally
planned.

Pensions Regulator - trustee penalties
for reporting failures

The Pensions Regulator has published a press release warning
trustees of the potential penalties they face if they fail to
submit their schemereturn or (in the case of schemes with DC
benefits) to prepare their chair’s annual governance statement
by the relevant deadline. The Regulator issued 173 finesin 2016
in connection with such failures.
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Asset management - Financial Conduct
Authority (FCA) market study

The FCA has published the final report of its asset management
market study. The reportidentifiesanumber of concerns,
including that price competition is weak inanumber of areas of
theindustry;investorsare not always clear what the objectives
of fundsare; fund performance is not always reported against
anappropriate benchmark;and concerns about the way the
investment consultant market operates. The reportalso
includes details of the remedies that the FCA proposes to
address these concerns. Theseinclude:

e strengtheningthe duty onfund managerstoactinthe best
interests of investors;

e supportingthedisclosure of asingle,all-in-fee to investors,
andthe consistent and standardised disclosure of costs
and chargestoinstitutional investors;

e recommendingthat the government remove barriers to
pension scheme consolidationand pooling;and

e recommendingthat the government considers bringing
investment consultantsinto the FCA’s regulatory
perimeter.

Social investment - Law Commission report

The Law Commission has published areport on pension
schemesand social investment. The report notes that
investment in property and infrastructure has the potential to
provide financial returns for schemes and to address social
concerns at the sametime. However, unlike in other countries,
inthe UK, DC schemes are not investing in social investments.
While there are no legal or regulatory barriers to social
investment by schemes, the reportidentifiesanumber of
structuraland behavioural barriers,and makes various
recommendations, including that:
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e thelawshould beamendedto require pension schemes
toreportontheir policies on evaluating social impact,
considering members’ ethical concerns,and exercising
stewardship powers;

e thePensions Regulatorand the FCA should consider
providing further guidance on how pension schemes
can manage illiquid investments, such as investmentsin

infrastructure;and

e thegovernmentshould consider taking steps to address
barriers to consolidation of DC pension schemes so they
aremoreabletoinvestinilliquid assets.

Katherine Carter



Upcoming Pensions Group events at

Mayer Brown

If youareinterested in attendingany of our events, please
contact Katherine Carter (kcarter@mayerbrown.com) or your

usual Mayer Brown contact. All events take place at our offices
at 201 Bishopsgate, London EC2M 3AF.

e DataPrivacy Bootcamp - the GDPR and pension
schemes
6 September 2017

Mayer Brown partners Mark Prinsley, Oliver Yaros and Jay
Doraisamy will explore the new requirements under the
European General Data Protection Regulationand provide a
detailed assessment of the ten steps that pension schemes
need to take to get ready to comply with it by 25 May 2018.

e Trustee Foundation Course
12 September 2017
5December 2017

Our Foundation Course aims to take trustees through the
pensions landscape and the key legal principles relatingto DB
fundingand investment matters,as well as some of the specific
issues relatingto DC schemes, ina practicaland interactive
way.

e Trustee Building Blocks Classes
14 November 2017 - topic to be confirmed

Our Building Blocks Classes look in more detail at some of the
key areas of pension scheme management.

Annual Pensions Conference
30ctober2017

Our Annual Pensions Conference will look at some of the
challenges facing employersand trustees of occupational
pensionschemesinthe currenteconomicand regulatory
environment.

e Pensions Group Drinks Party
2 November 2017

Ourdrinks party for clientsand other industry contacts will be
held at the Tower of London and will include a tour of the
Crown Jewels.

The View from Mayer Brown -
Pensions Podcasts

Every month Richard Goldstein,a partnerin our Pensions
Groupin London, places a spotlight on key developments
that could affect your scheme inapodcast. Just10-15
minutes longand available oniTunes, the podcasts provide
aquick and easy way to stay on top of the currentissuesin

pensions law.

Listen to or subscribe to The View from Mayer Brown
Pensions Podcasts viaiTunes here:

} Subscribe via iTunes

Please note - subscribing above will only work on a device
with iTunesinstalled. Alternatively, if you don’t have iTunes,
you can access the podcasts via our website.

A Global Guide to Retirement Plans
& Schemes

We have recently launched the latest in our series of global
guides, A Global Guide to Retirement Plans & Schemes.

The Guide provides an overview of the laws relating to the
regulation of retirement plans and schemesin 5o key countries.
Each chapter provides a general outline of the country’s social
security systemand the main rules governingemployer-
sponsored retirement plans/schemes.

The Guide draws on the input of lawyers from across our global
Employment & Benefits Group, as well as our network of best
friend law firms. It is available via the Mayer Brown website as
an eBook/web readerandasaninteractive PDF.
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https://www.mayerbrown.com/UK-Pensions-Law/
https://www.mayerbrown.com/A-Global-Guide-to-Retirement-Plans-Schemes/
https://www.mayerbrown.com/A-Global-Guide-to-Retirement-Plans-Schemes/
https://itunes.apple.com/gb/podcast/uk-pensions-law-view-from/id889221985?mt=2

Dates and deadlines

Government review of automatic enrolment, including
review of leveland scope of DC charges cap

e Introduction of cap onearly exit chargesin DC occupational
pensionschemesand extension of ban onmember-borne
commission arrangements in qualifying schemes

e Proposednewdeferral option forsection7sdebtsin multi-
employer schemes expected to comeinto force

Deadline for making resolution unders68, Pensions Act 1995 to
remove protected rights provisions from schemerules

Deadline forimplementation of
Portability Directive into UK law

New authorisationand supervision regime for
master trusts expected to comeinto force

Automatic enrolment - 3% employer
contributions required for DC schemes

Key:

Important dates to note Forinformation
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services,notlegalservices.
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