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Trustee not able to benefit from investment treaty
protection in ICSID arbitration

A trustee’s claim for alleged investment expropriation
and other violations of obligations under a bilateral
investment treaty (the BIT) between Barbados and
Venezuela has been dismissed due to the trustee’s lack
of standing in the ICSID* arbitration of Blue Bank v
Venezuela.?

Background

The compensation claim by the Barbados-
incorporated Blue Bank (the Claimant) against
Venezuela (the Respondent) had been brought by the
Claimant in its capacity as trustee for the Qatar
International Authorised Purpose Trust (the Qatar
Trust), a trust under the laws of Barbados. The
Claimant had alleged that the Respondent, by
frustrating the business of two Venezuelan companies
in which the Qatar Trust held indirect shareholdings
and destroying valuable rights belonging to those
companies, had breached the investment protections
afforded to those assets by the Barbados-Venezuela
BIT.

The arbitral tribunal decided to deal with the matter
of ICSID’s jurisdiction and the tribunal’s competence
to hear the dispute as a preliminary issue. In its award
of the 26 April 2017, the tribunal considered the
effects of Venezuela’s denunciation of the ICSID
Convention in 2012, and whether the Claimant
qualified as having made an “investment” pursuant to
the Barbados-Venezuela BIT.

1 The International Centre for Settlement of Investment Disputes.
2 Blue Bank International & Trust (Barbados) Ltd. v Bolivarian Republic
of Venezuela, ICSID Case No. ARB/12/20, Award, 26 April 2017.

The tribunal’s analysis of the relationship
between the Claimant and the investment

The Barbados-Venezuela BIT protects investments
made by Barbadian nationals or companies in the
territory of Venezuela, and vice versa. The claim was
brought by the Claimant as trustee for the Qatar Trust
rather than for its own account or on its own behalf.
Both the Claimant and the Respondent agreed that the
Qatar Trust itself lacked the legal personality to bring
the claim, and the tribunal found that the ordinary
meaning of the words “nationals” or “companies”
provided in the BIT did not extend to trusts.

As for the Claimant, i.e. the trustee, the tribunal
considered that the central question to be determined
for jurisdictional purposes was whether it had made
an “investment” under the Barbados-Venezuela BIT.
The tribunal found that the Claimant:

1. in actual fact and law, was not “an owner in any
relevant sense of the word” of the shares that were
the subject-matter of the trust;

2. ultimately simply performed a service to third
party interests in exchange for a fee; and

w

had not “committed any assets in its own right”
or brought the claim on its own behalf and so had
not incurred any risk, or shared the loss or profit
resulting from the investment.

As a result, the tribunal reached the conclusion that
the Claimant had not invested the relevant assets
under the terms of the BIT. Interestingly, the tribunal
also considered that the party coming closest to
satisfying the requirement of “ownership” with regard
to the assets of the Qatar Trust was a Bahamian entity
which was the beneficiary of the trust pursuant to the
trust deeds.



Conclusion
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