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Within a span of 30 days toward the end of 2016,
the consumer financial services world absorbed
two seismic shocks: the DC Circuit’s decision in
the PHH Corp. case, followed by the unexpected
election of President Donald Trump. Both events
are virtually certain to affect the Consumer
Financial Protection Bureau’s (“CFPB” or the
“Bureau”) future enforcement activity. Rumors
are swirling that President Trump will attempt
to remove the Bureau’s director, Richard
Cordray, who is well-known for his “regulation
by enforcement” ethos. A President Trump
appointment of a new CFPB director seen as
more industry-friendly would most likely reduce
the number of enforcement actions brought by
the Bureau. Nevertheless, providers of consumer
financial services should not assume that their
enforcement risk will disappear along with
Cordray.

While the CFPB consumes much of the oxygen
in the consumer finance enforcement sphere,
state attorneys general also play an important
role in bringing enforcement actions. Indeed, in
recent years, state attorneys general and the
Bureau have worked hand-in-hand to bring and
settle enforcement actions against a variety of
consumer financial services companies,
including debt collectors, credit card providers
and retail sales financing companies. A coalition
of state attorneys general have made clear in a
recent motion to intervene in the PHH Corp.
case that they view themselves on the front line

of consumer protection, and the attorneys
general have several powerful tools at their
disposal to fulfill this role.! If President Trump
successfully dismisses Cordray before the end of
his term, and the CFPB scales back its
enforcement activity, it’s likely that state
attorneys general will seek to fill the breach.

PHH Corp. and Director Cordray’s
Future

The Dodd-Frank Act handed a great amount of
enforcement power to the CFPB, and under
Director Cordray’s watch, the Bureau has not
been shy about exercising these powers. Since its
inception, the Bureau has brought enforcement
actions against or served civil investigative
demands upon nearly all types of actors in the
consumer financial services space (and even
some that are arguably outside of it).2 Cordray’s
term as director does not expire until 2018, and
under the Dodd-Frank Act he is removable only
for cause—a difficult standard to meet.3 This has
allowed Cordray and the Bureau to leverage
their enforcement power forcefully for most of
the Bureau’s history.

The ground began to shift under Cordray’s feet,
however, when last October, a three-judge panel
of the United States Court of Appeals for the DC
Circuit issued its long-awaited opinion in PHH
Corp.4 Among other matters, the DC Circuit
panel determined that the structure of the
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Bureau, which vested its powers in a single
director removable only for cause, violates the
Constitution.5 Rather than shut down the
Bureau until Congress revised the structural
flaw, as the petitioners had asked the panel to
do, the court simply severed the for-cause
removal provision from the Dodd-Frank Act.6
This made Director Cordray removable at will by
the president.” However, Cordray’s tenure still
appeared safe: after all, Hillary Clinton was
considered the runaway favorite to win the
presidential election less than a month away.8
Clinton was a vocal supporter of the CFPB, all
but assuring that Cordray would remain director
for at least the remainder of his term.9

After President Trump’s election, Cordray’s fate
became uncertain. Notwithstanding that a
petition for rehearing of the PHH Corp. panel
decision by the full DC Circuit is pending and
that the DC Circuit panel stayed its mandate
pending resolution of the petition for rehearing,
Republican senators have called for President
Trump to remove Cordray without cause.°
Speculation is also growing that the Trump
administration is compiling a dossier to prove
that Cordray can be removed for cause.! No
matter whether President Trump attempts to
remove Director Cordray with or without cause,
it seems increasingly possible that Cordray will
not serve the remainder of his term as director.
Presumably a Trump-appointed replacement
would significantly scale back the Bureau’s
prolific enforcement regime.

Democratic state attorneys general have taken
notice of Cordray’s uncertain future. On
January 23, 2017, the attorneys general of 16
states and the District of Columbia filed a
motion to intervene in the Bureau’s petition for
rehearing en banc in the PHH Corp. case. The
attorneys general sought to intervene “based on
their key role in enforcing consumer protection
laws and regulations on behalf of their
constituents, and protecting consumers from
abuses in consumer finance.”2 The attorneys
general argued that if the DC Circuit panel’s

ruling that the director is an at-will employee is
upheld, the Bureau will essentially become a
political agency; the Bureau could then intervene
in consumer protection actions brought by the
attorneys general and undermine them.3 The
attorneys general argued that the PHH Corp.
ruling “will undermine the power of the State
Attorneys General to effectively protect
consumers against abuse in the consumer
finance industry” and noted that “[g]iven the
position of the president-elect and the new
administration, it is urgent that the State
Attorneys General intervene in order to protect
the interests of their States and their States’
citizens in an independent CFPB.”4 The DC
Circuit panel denied the motion on February 2,
2017, removing the possibility of the attorneys
general appealing an adverse en banc ruling to
the Supreme Court.’s Reading between the lines,
the motion strongly suggests that these
attorneys general intend to pursue all available
means to provide for robust consumer finance
enforcement in their states, regardless of the
eventual disposition of PHH Corp. Although
their path to support the CFPB through the DC
Circuit is closed, state attorneys general still
have the ability to be strong enforcers of
consumer financial laws.

Section 1042 of the Dodd-Frank Act

The state attorneys general have several
powerful tools at their disposal to help them fill
any void that may be left by scaled-back CFPB
enforcement. First, Section 1042 of the Dodd-
Frank Act grants state attorneys general the
ability to enforce the Dodd-Frank Act and
regulations promulgated under the Act’s
authority against entities within their
jurisdiction.¢ In order to bring an action under
Section 1042, the state attorney general must
first provide a copy of the complete complaint to
be filed and written notice describing the action
or proceeding to the Bureau and any prudential
regulator.” In response, the Bureau may
intervene in the action as a party and upon
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intervening may remove the action to federal
court, be heard on all matters and appeal any
order or judgment of the court.'8 Section 1042
authorizes state attorneys general to secure the
remedies provided by the Dodd-Frank Act,
which include civil money penalties of up to

$1 million per day for knowing violations of
law.19

While a Trump administration CFPB could
theoretically intervene to argue against an
enforcement action, Section 1042 does not
provide the Bureau with wholesale veto
authority over an action brought by a state
attorney general. Thus, Section 1042 represents
a potential work around of the Bureau on
enforcement matters. State attorneys general
have used Section 1042 to bring actions against,
among others: payday lenders for unfair,
deceptive, and abusive acts or practices;2° a law
firm for violations of the Dodd-Frank Act and
the Mortgage Assistance Relief Services Rule
(Regulation 0);2! and for-profit colleges and
their in-house student lending units for unfair
and abusive practices in violation of the Dodd-
Frank Act.22

In addition to Section 1042, several consumer
financial laws grant enforcement or litigation
authority to state attorneys general. For
example, the Truth in Lending Act and Fair
Credit Reporting Act authorize state attorneys
general to bring actions to enforce certain
provisions of the law.23 In addition, the Real
Estate Settlement Procedures Act grants state
attorneys general a right of action against
persons violating the anti-kickback provisions of
the act.24

Even in the absence of a strong enforcement
presence at the Bureau, state attorneys general
may use Section 1042 to take it upon themselves
to enforce the provisions of the Dodd-Frank Act.
While the attorneys general are limited to
enforcing Section 1042 only to the extent they
have jurisdiction over an entity, it nonetheless
represents a viable path for state attorneys
general to ensure that consumer finance

companies doing business in their states comply
with federal consumer financial laws and
regulations. Should the CFPB decrease its
enforcement activity under the Trump
administration, we expect to see an increase in
actions brought by state attorneys general under
Section 1042 or the authority granted under
specific consumer financial laws.

State UDAP Authority

While Section 1042 provides a powerful tool for
state attorneys general, many of the state
attorney general enforcement actions in the
consumer finance sphere have been brought
under state laws prohibiting unfair and
deceptive practices.25 All 50 states and the
District of Columbia have a consumer protection
statute that prohibits unfair or deceptive
practices, and nearly all grant enforcement
authority to the state attorney general.2¢ Even if
an overhaul of the Dodd-Frank Act eliminates
Section 1042, state attorneys general will retain
their enforcement authority under state law with
respect to unfair or deceptive practices.2” Under
these statutes, state attorneys general may
generally conduct investigations, bring actions,
and recover civil penalties or obtain injunctive
relief against entities engaging in unfair,
deceptive, or fraudulent acts.28 Attorneys
general may also coordinate among themselves
to enter into multi-state actions or settlements.

While enforcement actions brought by the
Bureau have captured headlines, state attorneys
general have also been active in enforcing their
states’ consumer protection statutes against
consumer financial services companies. In the
past year, attorneys general in California,
Ilinois, Massachusetts and New York29, among
other states, have brought numerous actions
against a wide variety of consumer financial
services providers. Below, we summarize some
of these actions to provide insight into where
attorneys general may focus their efforts going
forward.
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¢ Student Lending and For-Profit
Schools: The Illinois attorney general sued a
student loan debt relief company for deceptive
business practices, alleging that the company
charged high fees and promised services that
it did not in fact deliver.3° The Massachusetts
attorney general entered into an assurance of
discontinuance with a student loan servicer to
resolve allegations that the servicer failed to
properly process students’ applications for
federal repayment plans.3! The attorney
general also alleged that the servicer engaged
in harassing debt collection practices.32 The
Massachusetts and California attorneys
general also entered into consent judgments
with for-profit higher education companies to
settle allegations that they misled students
and falsified job placement statistics, among
other allegations.33

Auto Finance: Attorneys general in New
York and Massachusetts brought enforcement
actions against auto dealers for unfair and
deceptive acts related to financing and add-on
products. The Massachusetts attorney general
entered into an assurance of discontinuance
with two national auto finance companies to
settle allegations that they charged excessive
interest rates on their subprime auto loans.34
The lenders agreed to forgive outstanding
interest on the loans and reimburse
consumers for the interest they had already
paid on the debts.35 The New York attorney
general also brought a number of enforcement
actions against auto dealers alleging deceptive
practices regarding the sale of credit repair,
identity theft protection, warranties, and
service contracts that were not properly
disclosed.36

Payday and Title Lending: The Illinois
attorney general entered into a $3.5 million
settlement with a short-term lender that
allegedly originated small-dollar loans with
unlawful interest rates.3” The enforcement
action alleged that the lender deceptively
offered revolving credit with interest rates far

in excess of Illinois’ 36 percent limit by
concealing the interest as “required account
protection fees.”38 The attorney general also
entered into settlements with five other
lenders offering similar products.39 The
Massachusetts attorney general also obtained
an injunction against a title lender that
originated loans with finance charges of up to
619 percent, in excess of Massachusetts’ civil
usury limit of 12 percent.4° The attorney
general alleged that the title lender engaged in
abusive practices by targeting economically
vulnerable borrowers, then seizing and selling
their otherwise paid-off cars when the
borrowers defaulted.4! The Virginia attorney
general recently entered into a settlement to
resolve claims that a payday lender deceived
borrowers into taking out loans with interest
rates that exceeded Virginia’s state usury
laws.42 The attorney general alleged, in
relevant part, that the payday lender used its
purported Native American tribe affiliation to
misrepresent to borrowers that no state or
federal laws limited the interest rates on its
loans.43

¢ Retail Sales Financing: The attorneys
general of California, Illinois, Massachusetts,
and New York, along with 45 other state
attorneys general, entered into a $95.9 million
multistate settlement with a retail sales
finance company to resolve allegations that it
used unfair and deceptive practices in the sale
and financing of consumer goods.44 The
settlement alleged that the financing company
charged high interest rates by inflating the
sale price of its goods. The settlement also
alleged that the financing company failed to
provide disclosures in its financing
agreements.

The attorneys general have not limited their
enforcement activity to nonbank entities. In
2016, attorneys general also brought or settled
enforcement actions against banks or their
affiliates involving allegations related to
investment account fees, privacy, and mortgage
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origination and servicing practices. These recent
enforcement actions indicate that state attorneys
general are ready and willing to use their UDAP
enforcement broadly across the consumer
finance spectrum. The state attorneys general’s
active use of their anti-UDAP statutes may be a
harbinger of ramped-up state enforcement
actions under a Trump administration CFPB.

Conclusion

Providers of consumer financial services are no
doubt closely monitoring President Trump’s
actions on the Bureau and Director Cordray.
While there may be cause for celebration if the
President removes Cordray from his post,
consumer financial services providers should not
let their guard down. State attorneys general will
almost certainly seek to fill any void left by
decreased CFPB enforcement, and have a variety
of tools at their disposal to enforce state and
federal consumer financial laws.
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