
GMP equalisation – a new approach?

To recap, occupational pension schemes which were 

contracted-out on a defined benefits basis before 6 

April 1997 are required by law to provide guaranteed 

minimum pensions (“GMPs”) as a replacement for 

one element of the state pension.  Like the state 

pension that they replaced, GMPs for men and women 

differed in many respects.

The Government has published a consultation on a 

proposed method by which it believes schemes could 

convert GMPs into ordinary scheme benefits and 

simultaneously satisfy any duties they may have to 

treat men and women equally in relation to GMPs 

built up from 17 May 1990 onwards.

The consultation also proposes a number of other 

changes to contracting-out legislation.

Background

Starting with Barber in 1990, a series of European 

Court of Justice (“ECJ”) decisions have established 

the broad principle that occupational pensions – but 

not state pensions – earned from 17 May 19901 must 

be equal for men and women.  There are various 

exceptions to this broad principle, for example in 

relation to transfer values and bridging pensions.

However, the ECJ has never clarified whether (let 

alone how) this equal treatment principle should apply 

to GMPs.  There is an argument that the ECJ would 

have made GMPs another exception to the broad 

principle, perhaps on the basis that GMPs are 

essentially just part of the state pension (which is 

outside the scope of Barber) that private sector 

schemes have agreed to pay on the state’s behalf.

1	 The date of the Barber decision.

But without a decision from the ECJ on the point, it is 

also quite possible that the broad equal treatment 

principle does apply to GMPs.  If it does apply, the 

complexity of GMP legislation means that there is no 

simple answer to whether GMP rules are more 

generous to men or to women.  It is even possible that 

they are more favourable to a woman up to one age, 

and more favourable to comparable men thereafter.

In 2012, the Government consulted on legislative 

changes which would have required schemes to 

equalise GMPs accrued in the period between 17 May 

1990 and 5 April 19972, whether or not there was an 

opposite sex comparator with the higher benefit.  The 

Government’s view was that the proposed 

amendments clarified UK law in line with pension 

schemes’ existing obligations as opposed to imposing a 

new equalisation requirement.

The Government also proposed an equalisation 

methodology involving, among other things, an annual 

comparison of the amount payable under the scheme 

rules and legislation to the member and the amount 

which would be payable if the member was of the 

opposite sex, with the member receiving whichever 

was the higher amount.

The proposed methodology was largely rejected by the 

pensions industry since it would have resulted in 

members effectively receiving “the best of both 

worlds”, i.e. higher benefits than either a man or 

woman would ordinarily be entitled to.  It would also 

have resulted in schemes incurring significant 

implementation costs.  The Government therefore 

decided not to proceed with the proposed 

methodology.  The proposed legislative changes were 

also not brought into force.

2	  The date on which GMPs ceased to accrue.
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The new equalisation/conversion 
methodology

The new methodology proposed by the Government 

has been produced by an industry working group.  In 

essence, it involves:

1.	 converting the member’s accrued benefits into 

different benefits that do not include GMPs, on the 

basis that the post-conversion benefits must have 

the same actuarial value as the pre-conversion 

benefits that are being replaced;

2.	 except that, when valuing the member’s pre-

conversion benefits for service between 17 May 

1990 and 5 April 1997, the actuary must do a 

double calculation, comparing the value of the 

member’s benefits with what the value would have 

been for a member of the opposite sex, and then 

use the higher figure.

The methodology proposes that the value used for 

comparison is the cash equivalent transfer value of the 

benefits, but with no adjustment being made based on 

the scheme’s funding level.  A full explanation of the 

proposed methodology, including examples, is 

available here.

Proposed legislative changes

The consultation also proposes a number of legislative 

changes including:

•	 changes to the GMP conversion legislation to make 

this legislation work better – the current legislation 

contains a number of issues which make it very hard 

for schemes to convert GMPs in practice; and

•	 changes to the legislation governing schemes with 

contracted-out benefits to make the post-abolition 

of contracting-out regime work better – for 

example, giving HMRC a discretion to accept late 

notification of liability to pay, and late payment of, 

contributions equivalent premiums where these 

arise in connection with GMP reconciliation, and 

adjustments to the rules governing alterations to 

s9(2B) rights.

Comment

The new equalisation/conversion methodology seems 

more user-friendly than the methodology that the 

Government proposed in 2012.  It is simpler (and 

therefore less expensive) to administer, and avoids an 

outcome where members would get higher benefits 

than members of either sex would have had before.  

However, whilst the Government states that it believes 

the new methodology would meet EU equalisation 

requirements for GMPs, it does not guarantee that 

this is the case, nor does it say that it is the only way 

that equalisation can be achieved.

The draft methodology paper also notes a number of 

issues that arise in connection with the methodology.  

These include whether schemes will have the 

necessary data in all cases to carry out the required 

calculations, and how aspects such as the exercise of 

certain member options and the payment of 

discretionary increases are to be factored into the 

calculations.

The new methodology also has the additional benefits 

of industry support and the fact that it includes the 

conversion of GMPs into ordinary scheme benefits, 

thereby freeing schemes from many of the restrictions 

that apply to GMPs.  However, although the 

Government has proposed a number of changes to 

make the GMP conversion legislation work better, it 

has still not put forward legislation to address all of 

the f laws in current conversion legislation, 

particularly uncertainty about what survivors’ 

pensions should be provided post-conversion.  The 

Government is still considering this issue.

If the problems identified above can be ironed out, 

however, the new methodology offers schemes a 

relatively clear way of both equalising GMPs and 

converting them into ordinary scheme benefits.  Some 

of the problems will need to be resolved by schemes, 

such as those relating to the GMP data they hold.  For 

the others, namely those relating to the GMP 

conversion legislation, it is to be hoped that the 

Government can resolve these.

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/564536/ten-stage-possible-process-for-resolving-the-gmp-inequalities-issue-for-comment.pdf
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The consultation also notes that a number of issues 

relating to the legislation governing schemes with 

contracted-out benefits remain unresolved.  These 

include the fact that a bulk transfer of benefits that 

include contracted-out rights can only be made 

without member consent to a scheme that also holds 

contracted-out benefits.  It is likewise to be hoped that 

the Government can find a solution for these issues.

If you have any questions on the issues raised in this 

update or require further advice, please contact your 

usual Mayer Brown contact.
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