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About

Tauil & Chequer Advogados in association
with Mayer Brown has a team of partners
and associates highly specialized in
several areas of business law in Brazil.

We are a full service firm that provides
legal advice to both national and
international companies and financial
institutions, including those involving
multijurisdictional operations.

Our global reach combined with our in
depth knowledge of local laws and
regulations makes us a prime choice for
businesses around the world. Our clients
value our ability to offer creative,
pragmatic and sophisticated solutions.
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The Federative Republic of Brazil is the largest countryin
South Americaand the world’s fifth largest country, both by
land mass (@lmost 8.6 million square kilometers) and
population (more than 200 million people). Itis the only
lusophone (Portuguese-speaking) country in otherwise
Spanish-speaking Latin Americaand the largest lusophone
countryinthe world.

Brazilisamember of the G20,and one of the BRICS countries,
alongwithRussia, India, Chinaand South Africa. The country’s
Constitutionservesasthe foundation of the Brazilianlegal
frameworkand setsforthfundamental rights. The Constitution’s
enactmentin 1988 marked Brazil’s redemocratization after two
decades of rule byamilitary dictatorship (1964-1985).

Afteraturbulent political period that included the
impeachment of President Fernando Collor de Mello
(1990-1992), the administrations of President Itamar Franco
(1992-1994) and President Fernando Henrique Cardoso
(1995-2002) achieved price stability by means of amonetary
programknow as the Real Planand initiated aseries of
economicand administrative reforms aimed at modernizing
the Brazilian state and economy. The reforms, including
privatization of state-owned companiesincorporated during
theauthoritarian period and democratization of the public
administration, set Brazil on the road to economic
developmentand reduced social inequality.

Under President LuizIndcio Lulada Silva (2003-2010), Brazil
substantially reduced social inequality by means of a
deepeningand enhancement of federal income distribution
programs,combined with favorable international condi-
tions for Brazilian exports and adoption of well-succeeded
anti-cyclical measures during the 2008-2009 global
financial crisis. Macroeconomic measures implemented
under President Cardoso were maintained, and Brazil
achieved significant growth rates.

Afteraperiod of relative fiscal stability under four adminis-
trations, the first administration of President Dilma Rousseff
(2011-2014) eased the government’s fiscal policy and
boosted the financing granted by state-owned public banks
to parts of the private sector. President Rousseff’s so-called
“new economic matrix” resulted in a disastrousimbalancein
Brazil’s public accounts. Her second administration has
struggled to reestablish fiscal stability.

Despite the country’s current economic challenges, solid
macroeconomic foundations established under prior
administrations, the strength of the Brazilian domestic
marketandastrong, efficientand transparent banking system
have combined to make Brazilanattractive destination for
international investment. Brazil received USD 62 billionin
foreign directinvestmentin 2014 and is the world’s eighth
largest economy.

The Brazilian Political Structure

Brazilisa Federative Republic, with broader powers granted
tothe federal government thaninthe US federal system.
The country has a presidential system established by the
Constitution,and the government is separated into three
independent branches: executive, legislative and judicial.

The country’s president is elected by direct vote fora
four-year term (and can be reelected for one additional
term) and functions as the head of the executive branch. The
executive branch’s powersinclude the right toappoint
ministers of state as well as key executives to selected
administrative and political posts.

The legislative branchis composed of the federal Senate and
the House of Representatives. The country is divided
administratively into 26 states plus the federal District of
Brasilia. Each state is entitled to elect three members to the
Senate, while members of the House of Representatives are
elected proportionally, based onthe population of each state.

The judicial branch consists of the Supreme Court, the
Superior Court of Justice and a network of lower federal and
state courts.

Atthe state level, the executive branch consists of gover-
nors, elected forafour-year term (with the possibility of
reelection). The legislative branch consists of state repre-
sentatives,also elected for afour-year term.

Finally,at the municipal level, the executive branch consists
of mayors,who are elected for afour-year term (reelection
also being permitted). The legislative branch consists of city
representatives,also elected forafour-year term.

The Brazilian Legal System

The Brazilian legal system follows in the tradition of
continental Europe. It is a civil-law system in which the main
source of law is statute, with judicial precedent playing a
subsidiaryrole.

The Constitution establishes fundamental principles of the
Brazilian legal system that all other laws and judicial
decisions must follow.

Brazil is afederation, with the federal government, the
states and each of the municipalities having their own
authority to pass and enforce laws and to issue and collect
taxes. The federal government has the exclusive jurisdiction
to legislate business entities, contractual rules, commerce,
financing,employmentand intellectual property.

At the federal and state levels, there is an executive branch, a
legislative branchand ajudicial branch. Municipalities do not
have ajudicial branch.
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The federaljudicial branchis fullyindependent fromthe
statejudiciaries. The federal government and the states
(including the federal district of Brasilia) have their own
judicial systems. Within the federal judicial branch there are
specialized divisions, such as the Labor Justice System and
the Military Justice System. Decisions by the legislative and
the executive branches may be challengedin courtasto
their compliance with the Constitution and/or the law.

Business law is set out in many different statutes. However,
two of them merit special mention: the Law of Introduction
tothe Norms of Brazilian Law (Lei de Introduc&o as Normas
do Direito Brasileiro or “LINDB”) and the Brazilian Civil Code
of 2002 (the “Brazilian Civil Code” or the “Civil Code™).

LINDB establishes general rules of legal interpretation, law
and private international law. The Civil Code sets out most

rules on legal capacity, private contracts, business entities,
statutes of limitations, tortsand family law.

International treaties executed by Braziland ratified by the
National Congress have the status of law in Brazil. Some of
thosetreaties have a directimpact on Brazilian business law,
suchas the Mercado Comum do Sul (MERCOSUL) treaty. In
addition, arbitral practices are governed by Law No.
9.307/96, which provides that arbitral awards will produce
the same effects as decisions handed down by the judiciary.
The law stipulates that arbitralawards do not have to be
ratified by the judiciary.

The Brazilian Economy

Agribusiness s key for economic growth and exportinthe
Brazilian economy and accounted for about 22 percent of
gross domestic product in 2014. Brazil is the second largest
exporterandthe biggest supplier of sugar, orange juice and
coffeeinthe world. Also, Brazil isan important producer of
soybean (second largest producer and biggest exporter),
corn, cotton (fifth largest producer), cocoa, tobacco,
tropical fruitsand forest products, and has the world’s
largest commercial cattle herd at 209 million livestock.
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Brazil holds a noteworthy position in the chemical and textile
industries,as wellasin the pulpand paper sector. Brazil is
one of the largest eucalyptus fiber producers worldwide.

Like its supply of carbon-based fossil fuels, Brazil’s proven
mineral resources are extensive. Large iron and manganese
reservesareimportant sources of industrial raw materials
and export earnings. Deposits of nickel, tin, chrome, bauxite,
beryllium, copper, lead, tungsten, uranium, zinc, gold, silver
and precious and semiprecious stones,as wellas morerare
minerals,are commercially mined.

Brazil has one of the most diversified manufacturing sectors
intheworldandthe largestin Latin America. Brazil’s diverse
industries include automobiles and parts, machinery and
equipment, textiles, shoes, cement, computers, aircraft
(includingthe first aircraft production facilities in the
southern hemisphere) and consumer durables.

Petrobras, one of the largest companies inthe world, is known
forits oiland gas exploration capabilitiesin ultra-deep water.
Brazil’sknown oil reserves are ranked among the 20 largestin
theworld, particularly when taking into account the ultra-deep
pre-saltreservoir.

Brazil’s river network is the most extensive in the world,
containingthe largest volume of fresh water worldwide and
placing the countryamongthe leading producers of
hydroelectric power. Hydroelectric plants provide most of
the country’s electricity.

Endowed with alarge andvaried array of natural resources, a
diversified industrial sector, a sophisticated financial system
andalarge domestic market, Brazil is one of the most
attractive investment destinations for foreign investors,
especially as the Brazilian people and government showa
determination to maintain their commitmenttoastrong
currency and continued modernization.



Endowed with a large
and varied array of
natural resources, a
diversified industrial
sector, a sophisticated
financial system and
a large domestic
market, Brazil is

one of the most
attractive investment
destinations for
foreign investors.
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Brazilallows nonresidents to invest in the vast majority of
the country’s economic sectors,and investors do not facea
broad range of legal restrictions. However, foreign exchange
is subject to strict control by the Brazilian Central Bank.
Therefore,any transaction between anonresidentanda
resident in Brazil is subject to foreign exchange regulations
and must be carried out through the Brazilian Official
Exchange Market.

The primary ruleapplicable to foreign investmentsis
Federal Law no.4.131/62, referred to as the “Foreign Capital
Statute.” The statute empowers the National Monetary
Council (“CMN”), the Central Bank of Brazil (“BACEN”) and
the Securitiesand Exchange Commission (“CVM”) to enact
regulations providing specific procedures for the registra-
tion of various types of foreign investment in Brazil.

Under the terms of the Foreign Capital Statute, any
exchange transaction performedin connection witha
foreigninvestment (e.g., the remittance abroad of dividends,
interest, repatriation of principal) must be registered with
BACEN. Additionally, payments between certain persons
and entities that are resident, domiciled or headquarteredin
Braziland entities headquartered abroad, whichare not
carried out through the Brazilian Official Exchange Market,
are considered illegitimate foreign exchange transactions. In
such cases, the remitting party can be subject to anadminis-
trative fine of up to 100 percent of theamount of the
relevant transaction, pursuant to Decree no. 23.258/1933.

BACEN’s Resolution 3.844/2010 further regulates foreign
capital entering or existing in Braziland its registration
procedures. The registration, which is completed electroni-
cally,appliestoforeign direct investment (foreign
investment in equity) and foreign credit (financing and
loans),among other things.

Foreign Investment in Equity

The registration of foreign investments should be made in
the currency in which the funds entered Brazil.

Oncethe foreign investor or the company receivingthe
investment has been granted access to the Central Bank
Information System (SISBACEN), registration consists of
three steps: (i) the furnishing of basic data relating to both
the Brazilian invested company and the nonresident
investor; (i) apermanent number (the “RDE-IED number”)
beingassigned, which pairs the Brazilian invested company
with the nonresident investor;and (iii) the furnishing of the
basic termsand conditions of the equity investment.

Stages (i) and (ii) should be performed prior to the inflow of
fundsinto Brazil, since the RDE-IED number hasto be
indicated in every foreign exchange contract executed by
and between the paired foreign investor and the Brazilian

company. Step number (iii) can be performed up to 30 days
after theinflow of funds.

Article 4 of Resolution 3.844/2010 makes registration the
responsibility of both the Brazilian company receiving the
investmentand the foreign investor. Registration therefore
should be carried out by their relevant representatives
together. Under the terms of the RDE-IED Module
Operational Manual, BACEN expressly permits the Brazilian
company receiving the investment to be the foreign
investor’s representative.

The participation by nonresident investorsin the share
capital of the receiving company, paid oracquiredin
accordance with the legislation, shall, in effect, be registered
asaforeign directinvestment,includingany eventual
capitalization of profits. Furthermore, registration on
SISBACEN is also mandatory for any corporate reorganiza-
tions involving the Brazilian company receivingthe
investment, such as spin-offs, share splits, consolidations
and mergers.

The representatives must make available updated documen-
tation necessary for supportingallinformation reportedin
the RDE-IED. This obligation expires five years fromthe date
onwhichtheforeign person or entity no longer owns
corporateinterestin the Brazilian receiving company.

Finally, BACEN may, at its discretion, suspend or cancel
the equity investment registration and/or impose fines if
any of the followingacts is performed: (i) furnishing
incorrect, incomplete or untimely information to BACEN
or (ii) failing to furnish required information according to
the applicablerules.

Foreign Debt Transactions

The registration of financial operations before BACEN
(RDE-ROF) is required in connection with foreign loans,
foreign financingand foreign financial leases. The registra-
tionis the responsibility of the borrower or leaseholder.

Funds entering Brazil pursuant to aforeign loan, whether
contracted directly or through the issuing of securities in the
international market (regardless of their maturity) are
subject to registration.

Oncetheresources have entered the country, changes to
the maturity date, financial conditions and debtorare
generally permitted, butarealso subject to registration.

Registration of the debt transactions should be madeinthe
currency agreed between the nonresident lenderand the
resident borrower and should be carried out by the resident
borrower orits representative. Such registration involves
three steps:
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e Furnishing of basic data concerning (i) borrower,
lender(s) and guarantor(s), if any; (ii) the financial condi-
tions of the debt transactionand of the terms relating
to the payment of principal, interest and any other fees
due undersuchtransaction,and (jii) the document(s)
inwhich thetransaction conditionsare set forth orthe
terms of the credit and the guarantee, if any, contemplat-
ing such conditions;

e Obtainingthe RDE-ROF number, which should be
automatic for debt transactions — unless such transac-
tions are not compatible with the usual market practices
and conditions or do not fit the patterns containedin
SISBACEN for debt transactions, in which case BACEN
willindicate to the Brazilian borrower the necessary
alterations for registration to be granted; and

e Inclusion of apayment scheme of allamounts due to the
nonresident lender under the debt transaction.

The RDE-ROF will be automatically cancelled (@) in the event
that no disbursement is made within 6o days from the date
the relevant RDE-ROF number is obtained or (b) after the
full repayment of the loaninaccordance with the relevant
payment scheme.

Whenan exchange agreement is processed usingthe
RDE-ROF number, the write-off of the corresponding
installmentindicated inthe payment scheme orthe
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cancellation of the ROF,as applicable, is automatic. The
payment canalso be registered directly in the system.

Afterthe cancelation of the RDE-ROF, the borrower must
keepall documentation that constitutes evidence of the
information declared therein. Such information must be
available forthe BACEN for a period of five (5) years, starting
fromthe date of the full repayment of the loan/cancellation
of the RDE-ROF.

Oncetheresources have entered the country, changes to
the maturity date, financial conditions and debtor indicated
inthe existing RDE-ROF are generally permitted, but are also
subject to registration.

Itisalso possible to convertaforeign loan transaction
registered with the RDE-ROF into aforeign directinvest-
mentin equity. In this case, simultaneous foreign exchange
transactions (operac8es simultdneas de cdmbio) will be
necessary,and the foreign investor must comply with the
formalities indicated above for the RDE-IED.



The participation by
nonresident investors in
the share capital of the
receiving company, paid
or acquired in accordance
with the legislation, shall,
in effect, be registered

as a foreign direct
investment, including any
eventual capitalization

of profits.
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Aforeign company willing to do business in Brazil can either
createabranch office or incorporate acompany in order to
carry outits business. Because the formation of a Brazilian
branch by aforeign company requires authorization granted
by aPresidential Decree, the majority of foreign companies
set up businesses in Brazil using subsidiaries or affiliated
companies. Additionally,in comparison to the creation of a
subsidiary, establishingabranchin Brazil presentsadverse
taximpactsand other liabilities.

Corporate entities existing in Brazil are essentially regulated
by Law No.10.406 of January 1oth, 2002 (the “Civil Code”)
and by Law No. 6.404 of December 15th,1976 (the
“Corporation Law”). There are several types of corporate
entities guided by these laws and the most widely used in
Brazil are: (i) the limited liability company (sociedade
limitada or “limitada”), regulated by the Civil Code;and (ii)
thejoint-stock corporation (sociedade anénima or “S.A.”),
regulated by the Corporation Law.

The liability of quotaholders or shareholders, both in
limited liability companies and joint-stock corporations, is
generally restricted by the amount that they paid for their
quotas or shares.

However, in cases of fraud orillicit acts, Brazilian courts can

|n

“pierce the corporate veil” - disregarding the corporate entity
and holding partners directly liable for the entity’s obligations.
Experience shows that courtsare more likely to pierce the

corporate veilinrespectto laborand tax obligations.

Foreignindividuals or corporate entities investing in Brazil
must be enrolled in the Federal Revenue Office in Brazil with
the Brazilian Taxpayers’ Registry (Cadastro Nacional da
Pessoa Juridica - “CNPJ”), which reports to the Ministry of
Finance. They must also be registered before the Brazilian
Central Bank (“BACEN”).

Except for certaintypes of businesses (i.e. financial institu-
tions) and those businesses subject to thin capitalization
rules,there are no minimum corporate capital requirements
andthe corporate capital may be allocated amongthe
shareholders as the company sees fit.

Limited Liability Company
(Sociedade Limitada)

Alimitadais required by law to have at least two quota-
holders who, with afew exceptions, need not be Brazilian
nationals and can either be individuals or legal entities.
Non-resident quotaholdersin Brazil must be formally
represented by an individual residing in Brazil with
powers to receive service of process.

Alimitadais established by acontract (“Articles of
Association”) and has only one class of partner, the limited

liability quotaholder. All quotaholders are held jointly liable
forthe entirety of the limitada’s corporate capital until it is
fully paid-up. Once the capital is paid-off liability is limited to
theamount of each quotaholder’s ownership interest.

The Articles of Association of a limitada must state: (i) the
name and personal details of each quotaholder; (ii) the
company designation,accompanied by the expressions
“Limitada” or “Ltda.”; (i) the company purpose; (iv) the
address of its head office; (v) any limits on the duration of its
existence, if applicable;and (vi) the share capitaland its
apportionmentand payment conditions.

As mentioned above, exceptin very few cases, thereisno
requirementas to the minimum capital that must be paid-up
oninitial subscription. However, applicable law states that a
limitada’s corporate capital can only be increased after it has
been fully paid-up.

The corporate capital of the limitada is divided into quotas
representing the value of money, credits, rights and/or
assets contributed by the quotaholders for the formation of
the company (although the quotas cannot be paid-up with
services). The quotas cannot be represented by securities or
certificates. The Ownership and the number of quotas are
setupintherelevant Articles of Association. Therefore, any
transfer of title of the quotas will require anamendment to
the Articles of Association, which must be signed by at least
three-fourths of the shareholders.

Limitadas may distribute accrued profits to their quotahold-
ers.Ifthe quotaholdersareindividuals or legal entities
residing or domiciled abroad, dividends remitted abroad are
subject to prior registration with the BACEN. Similar toa
common-law partnership, the limitadas distributions do not
have to be made pro rata to the percentage of the equity
holdings. Furthermore, thereare no restrictions on the
distributionand remittance of profitsabroad. Profits and
dividends that are distributed are not subject to income tax.

The limitadas are not required by law to publishamend-
mentsto their Articles of Association in the Official Gazette
orother corporate documents, except in the event of: (i)
capital reduction; (i) merger; (iii) spin-off; or (iv) amalgama-
tion. However, Articles of Association are publicly available
documents that are filed with the state Board of Trade and
may be assessed by any third party.

Nevertheless, since January 1st,2008, large-sized compa-
nies (even those not organized as joint-stock corporations)
aresubject to the bookkeepingand reporting requirements
setoutinthe Corporation Law, as wellas compulsory
auditing of their financial statements by an independent
auditoraccredited by the CVM.
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The qualification for a“large-sized company” was outlinedin
Law No.11.638 on December 28th, 2007,and was defined asa
company (or group of companies under common control)
that has posted total assets above BRL240 million oran
annual gross revenue above BRL300 million.

RESOLUTIONS

If alimitada has 11 or more quotaholders, resolutions may be
made at a general meeting (knownas assembleia) held with
at least eight days’ prior notice, at first call, or at least five
days’ prior notice, at second call.

If the limitada has 10 or fewer quotaholders, the meetings do
not needto be held inaccordance with the rulesapplicable
totheassembleia. Inthese cases, meetings can be called with
greater flexibility. In both cases, if all the quotaholders are
presentintheassembleia or the meeting, whatever the case
may be, the notices may be dismissed.

The law allows for the possibility of adjourninga partners’
meeting or ageneral meeting (@assembleia) to deliberate
upon said matters, offeringa more agile decision making
process for the company’sinternal affairs. This willapply
wheneverall partners approve awritten resolution.

MANAGEMENT

The limitada may be managed by one or more individual
quotaholdersor by athird party appointed by the
quotaholders, either in the Articles of Association or by
means of a separate resolution. The appointment of
managers who are not quotaholders is conditional upon
the unanimous consent of all quotaholders (if the capital
has not been fully paid off), or by two-thirds vote by the
quotaholders (if the capital is fully paid-up). Foreigners
may be appointed to managerial positions, provided that
they have avalid permanent visa, as described inthe
“Permanent Visa” section, below.

The quotaholders may retain control over certain decisions
by reserving certain rightsand imposing restrictions onthe
management actionsin the Articles of Association. The
quotaholders mayalso enterintoanagreementin order to
govern the conduct of the company’s affairsand define
relations between partners.

Joint-Stock Corporation (Sociedade Anénima)

Ajoint-stock corporation,or S.A., is governed by the
Corporation Law. The corporate capital of the S.A. is divided
into shares that represent fractions of the corporate capital.
Dependingontherightsagreed upon by their holders, the
shares may be common or preferred,and may be splitinto
different classes and series. According to the Corporation
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Law, the shares do not need to have a par value and can be
book-entry shares or be represented by certificates.

Ingeneral,common shares entitle the holder to the rights of
common shareholders; preferred shares have special rights
of afinancial nature and usually do not grant voting rights.

The corporation keepsarecord of its shareholdersinits own
corporatebooksinanS.A.,as opposedtoalimitada,wherethe
ownership of quotasis set outinthe Articles of Association.

Corporationsincorporated after 2001 may issue nonvoting
preferred shares for up to 50 percent of the company’s total
corporate capital. Nonvoting preferred shares must be
issued with at least one of the following rights, ona cumula-
tive or noncumulative basis: (i) priority in the distribution of
fixed or minimum dividends; or (ii) priority in capital
repayment (with or without a premium).

The bylaws (estatuto social) of an S.A. must state the
corporation’s subscribed capitaland may also establish an
authorized capital. The authorized capital consists of a
limit (in Brazilian currency or number of shares) on which
the subscribed capital may be increased by resolution of
the board of directors without anamendment to the
company’s bylaws, as opposed to the usual capital increase
process which requires anapproval by the shareholders’
general meetingand the properamendment to the
company’s bylaws.

AS.A.maybeincorporated by public or private subscription of
shares.Ineither case,all shares must be subscribed by at least
twoshareholders',andaminimum of 10 percent of the capital
must be paid-up uponitsincorporation. The paid-up capital
must be deposited inacommercial bank untilall formalities for
incorporation of the company have been completed.

Theincorporation of acompany by public subscription
requires: (i) preliminary registration of the share issue with
the CVM; (ii) intermediation by afinancial institution; (iii)
approval of the incorporation by a general meeting called by
the subscribers;and (iv) appraisal of any assets transferred
tothe company as payment for shares.

Incorporation by private subscription may take place ata
general meeting of the subscribers, or byapublic deed of
incorporation published simultaneously with subscription
forthe shares. If any of the shares are paid-up forinaform
otherthan currency,ageneral meeting must be called to
appraise the assets being used.

A corporation may be either publicly or closely held. A publicly
held company must be registered with the CVM, along with its
securities, which may be traded on the stock exchange oron
the over-the-counter market. The securities of aclosely held
companyare notavailable to the general public.
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Othersecurities that may be issued byan S.A.are subscription
warrantsand bonds (debentures). Despite not forming part of
the corporate capital, the rules relating to the ownership and
circulation of sharesalso apply to these securities.

DEBENTURES

Debenturesare debt securities that grant their holder’s
creditrights against theissuer. The conditions of these
credit rights held by the debenture holders against the S.A.
must be set outin the respective deed of issue. Debentures
may be convertible into shares, may be collateralized and
may be subordinated or senior vis-a-vis the other creditors
oftheS.A.

SUBSCRIPTION WARRANTS

AnS.A.withauthorized capital may issue negotiable
securities called subscription warrants (bénus de sub-
scricdo). These securities entitle their holders to subscribe
forshares whenthe corporate capital of the company is
increased, subject to the conditions set outin the corre-
sponding certificates.

INCORPORATION OF A SOCIEDADE ANONIMA

All constitutional documents must be filed with the Board of
Trade (Junta Comercial),as described below,and subsequently
publishedinthe state’s Official Gazette where the company’s
head officesare locatedandinanother newspaper where the
company hasits principal place of business.

SHAREHOLDERS’ AGREEMENT

By means of ashareholders’agreement, the shareholders
can establish termsin regards to the purchase and sale of
their shares and preemptive rights for the acquisition of
shares. Ashareholders’agreement is recognized under the
Corporation Law, which provides that such agreementis
binding for the company’s managementas longasitis duly
filed at the company’s head office.

SHAREHOLDERS’ RIGHTS

Asageneral rule,shareholders have the following basic
rights: (i) participation in the company’s profits; (ii)
participationin the distribution of the company’s assets if
the company is wound up; (i) control over the company’s
management; (iv) preemptive rights in subscription for
shares, participation certificates, convertible debentures
and subscription warrants;and (v) withdrawal from the
company under the circumstances stipulated by law.
Disputes among shareholders or between the sharehold-
ersand the company may be resolved by arbitration, if so
defined inthe company’s bylaws.

SHAREHOLDERS’ MEETINGS/GENERAL MEETINGS

Shareholders’ meetings are called and commenced
pursuant tothe Corporation Lawand the company’s bylaws.
The meetings provide aforumto consider and determine
matters connected to the company’s purpose, as well asto
adoptany resolutions deemed advisable for its protection
and development. Such powers, however, are limited to the
company’s business purpose,applicable laws and bylaws.

Thereare two kinds of General Meetings:

e Annual General Meeting — which has the purpose of:
(i) verifyingand approving management accounts;
(i) examining, discussing and voting on the financial
statements; (jii) electing managers and members of the
fiscal board;and (iv) allocating net profits for each fiscal
year and on the distribution of dividends and;approving
monetary adjustments of the corporate capital;and

e Extraordinary General Meeting — which may address
allthe other matters and may take place atany time
duringtheyear.

The publication of the minutes of any shareholders’ meeting
and of the annual financial statements is mandatory for the
S.A.The company must keep and maintain corporate books
inordertoregister share transfers, sharetitles, shareholder
meetings, officers and audit council.

MANAGEMENT BODIES

Shareholders may choose to divide the corporate manage-
mentinto two levels: the board of directorsand the
executive officers, who may also be organized as an execu-
tive board. AnS.A.is not required to have aboard of
directors, exceptin the case of publicly held and authorized
capital companies and financial institutions, where the
establishment of the board of directors is mandatory.

If existent, the board of directors shall have the powers
vestedin it by the Corporation Law, whichincludes
overseeingand electing the executive officersand any
additional power invested in it by the company’s bylaws.
Unlike the executive officers, the members of the board of
directors (conselheiros) may reside abroad; however, such
board members mustappointanattorney-in-fact residing
in Brazil who is authorized to receive service of process of
lawsuits filed in connection with corporate litigation. The
attorney-in-fact must remain during the term of office and
foratleastthreeyears after the expiration of the board
members’term of office.

Whenaboard of directorsis installed, the executive officers
must comply with its decisions.
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PAYMENT OF DIVIDENDS

Corporations may pay dividends to shareholders out of
profits. If the shareholderisanindividual or legal entity
resident or domiciled abroad, the remittance of dividends
abroad is conditioned upon prior Central Bank registration
of theinward investment. The distribution of dividends is not
subject to taxation. Thereis no withholding tax on dividends
toanonresident.

Joint-stock corporations may also pay interest on net equity
(juros sobre o capital préprio), pursuant to Law No. 9.249/95
and Law No.9.430/96. Payment of interest on net equity is
conditional on the existence of profits of at least twice the
sum of the interest to be paid or credited. Interest on net
equity is calculated by applying the Brazilian long-term
interest rate (TJLP) to the company’s adjusted net equity.

Comparison Chart between a Limitadaand an S.A.,according to the Brazilian Law

LIMITED LIABILITY COMPANIES (LIMITADA)

JOINT-STOCK CORPORATIONS (S.A.)

APPLICABLE LAW

The Civil Code and, in the absence of statutory provisionin
the Civil Code, the provisions of the Corporation Law shall
beapplied, if such secondary applicability is expressly
established by the Articles of Association.

The Corporation Law.

DISTRIBUTION OF PROFITS/DIVIDENDS

If allowed by the Articles of Association, or with the consent
of all partners, dividends do not need to be distributed in
proportiontothe partners’equity holdings.

Article 202,829 of Corporation Law requires the distribu-
tionand the payment of mandatory dividends (25% of the
netincome). The dividends shall be distributed in propor-
tionto each shareholder’s ownership interest. However,
preferred shares can be awarded priority upon the receipt
of dividends.

The shareholders can only deliberate about the allocation
of profits after: (i) the deduction of accumulated losses and
income tax; (i) the deduction of profit sharing due to
employees, officers, directors,and the holders of benefi-
ciary parties;and (iii) the allocation to legal reserve.

ALLOCATION OF PROFITS

The partners are free to determine the allocation of profits.

Before any otherallocation, including the distribution of the
dividends, at least 5% of the profits shall be applied for the
formation of the statutory legal reserve (which must not
exceed 20% of the corporate capital).

APPROVAL OF ANNUAL ACCOUNTS

The financial statements should be approved at a partners’
meeting held within the first 4 months of the fiscal year.

The financial statements should be approved at an annual
general meeting held within the first 4 months of the fiscal
year.

TRANSFER OF SHARES OR QUOTAS

The partners may transfer their quotas to third parties,
unless suchtransferis hindered by partners representing at
least 1/4 of the company’s corporate capital. Thereisno
restriction on the transfer of quotas betweenthe partners.
However, the Articles of Association may create more strict
rules relating to the transfer of quotas.

Asageneral ruletransfersare allowed and are not condi-
tional onany approval aslongas the transferis duly
registeredin the share transfer bookandin the share
register. The bylaws or the shareholders’agreement may
lay-out certain restrictions.

LIABILITY OF PARTNERS/SHAREHOLDERS

The liability is limited to the partners’stock holdings. If the
corporate capitalis not fully paid-up, all partners are jointly
and severally responsible for its payment.

GuIDE TO DOING BUSINESS IN BRAZIL

Liability is limited to the issue price of shares subscribed for
oracquired.



LIMITED LIABILITY COMPANIES (LIMITADA)

JOINT-STOCK CORPORATIONS (S.A.)

RESOLUTIONS

If the company has 10 or fewer partners, resolutions are
passedinameetingas established inthe Articles of
Association.

If the company has 11or more partners, the rules of the
general meeting (assembleia) set out in the Brazilian Civil
Code should be adhered to.

The meetings may be waived if allmembers agree through
written resolution. The prior notice requirements for the
meeting may be waived ifall partners attend the meeting or
declare in writing knowledge of the location, date, time and
agenda.

Resolutions are passed at general meetings, prior notice of
which s required to be published in the state’s Official
Gazette where the company’s head offices are located and
inanewspaper of general circulation, respecting the terms
prescribedinthe Corporation Lawand inthe bylaws. The
notice requirements for the meeting may be waived if all
shareholders attend the meeting or declare in writing
knowledge of the location, date, time and agenda.

CORPORATE BOOKS

Optional.

Certain corporate books are mandatory.

AMENDMENTS TO THE ARTICLES OF ASSOCIATION/BYLAWS

Amendments to the Articles of Association have to be
approved in writing by partners representing 3/4 of the
corporate capital. Amendments to the Articles of
Association are enforceable against third parties when
registered at the authorized Board of Trade. Ameeting is
not necessaryin order toamend the Articles of Association
ifallthe partners consent.

Amendments to the bylaws have to be approved by a
majority of the shareholders at an extraordinary general
meeting. Amendment to the bylaws are enforceable against
third parties when registered at the Board of Trade and
published.

CAPITAL INCREASE

The corporate capital can only be increased wheniit has
been fully paid-up by the subscribers.

The corporate capital can only be increased when at least
3/4 has been paid-up by the subscribers.

QUORUM

FORRESOLUTIONS:

e Amajority of the corporate capital is required for:
electionand removal of the managers, determination of
the remuneration of the managers, bankruptcy filingand
selection of the liquidator.

e Two-thirds of the corporate capital is required for the
electionand removal of the managers, whoare not
partners,whenthe corporate capital is fully paid-up.

e Three-quarters of the corporate capitalis required for:
amendments to the Articles of Associationand approval
of takeover, merger or liquidation of the Company.

e Unanimityis only required when:transformingthe
corporate type and electinga quotaholder manager
when the corporate capital is not fully paid-up.

QUORUMFORAPARTNERS’ MEETING:
Requiresthree-quarters of the corporate capital, on first call,

andany quoruminthe second call. The partnersareallowed
toincrease the quorum through the Articles of Association.

FORRESOLUTIONS:

e Asageneralrule,decisionsatthe general meetingare
made by a majority vote of the shareholders present.

e Qualified Quorum:at least 50% of the shareholders with
votingrightsare requiredforthe creation of preferred
shares, the creation of anew class of shares, changesinthe
rights or preferences of any class of shares,areductionin
the mandatory dividend, the approval of any takeover or
mergerand amendment of the corporate purpose.

QUORUM FOR A GENERAL MEETING:

Requires one-quarter of the shareholders with voting rights
infirst calland any quorum in second call. However, for
amendments to the bylaws, the minimum quorum in first
callis 2/3 of the voting shareholdersand any numberin
second call. These quorum requirements can be increased
by the bylaws.
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LIMITED LIABILITY COMPANIES (LIMITADA)

JOINT-STOCK CORPORATIONS (S.A.)

CAPITAL

Thereis no public subscription.

Private or public subscription.

ISSUANCE OF TRANSFERABLE SECURITIES

Itis not possible to issue most transferable securities.

May issue several kinds of transferable securities to raise
fundsinthe market.

MANAGEMENT

Managed by one or moreindividual (quotaholders or
non-quotaholders) appointedin the Articles of Association
orinaseparate document.

Managed by a board of directors - not mandatory in closely
held companies -and officers.

There must be at least two officers, who are residents of
Braziland whoare elected in General Shareholders Meeting
(or board of directors meeting, if applicable).

The board of directorsis comprised of at least three
members,who are to be elected in the General
Shareholders Meeting.

RESPONSIBILITY OF THE MANAGERS

Asageneralrule, the officersare responsible forany abuse
of power, lllegal actions, or violations of the articles of
association that resultin liability for the company, its
partnersorthird parties.

Officersareresponsible if they use their corporate rights
and assets for their own benefit or for athird parties’ benefit
without previous consent by the company’s quotaholders.

Officers may be held responsible for labor, social security
and administrative obligations, even if there is no malicious
intent or culpability (objective responsibility).

Officersareresponsible for damages caused to the company.
This responsibility can be limited upon the approval by the
quotaholders of the company’s financials presented by the
officers. The mechanism used to limit said responsibility is
lessformal, less regulated and less efficient in limitadas.

Asageneralrule,allmanagingmembersare responsible for
fault,fraud, abuse or excess of powers, illegal actions or
violations of the company’s bylaws that result in liability for
the company, its partners or third parties.

The members of the management are responsible for
ill-intentioned actions, even whenactingin accordance with
thelaw or the bylaws.

Members of the management may be held responsible for labor,
social securityandadministrative obligations,evenifthereisno
malicious intent or culpability (objective responsibility).

Managing members are responsible for damages caused to
the corporation. This responsibility can be limited upon the
approval by the shareholders of the company’s financials,
which are to be presented by the managers during the
mandatory general shareholders’ meeting.

DISCLOSURE OF INFORMATION

Asageneralrule,thereare no obligations to publish
corporate documents, such as financial statements and
minutes of quotaholders’ meetings. However, the publica-
tionis required upon: (i) capital reduction, to protect the
creditors; (i) merger; (iii) spin-off; (iv) consolidation; and
(V) to convene a quotaholders’ meeting, unless all quotahol-
dersare present or were notified of the place, date and time
and agenda of the meeting.

Insome States,accordingto the respective Board of Trade,
based on Law No..638/2007, large-sized companies may
have to publish their minutes of general quotaholders’
meeting deliberatingthe approval of the financial state-
ments of the previous year and their respective financial
statements, as occursin Sdo Paulo.

GuIDE TO DOING BUSINESS IN BRAZIL

Itis required to publish certain information, i.e.: financial
statements,accounting balance, minutes of shareholders’
meeting, minutes of board of directors meetings and other
information required by law.

However, closed corporations with less than 20 sharehold-
ersand net equity not exceeding BRL,000,000.00 may
chooseto: (i) conveneits general shareholders’ meeting
through a notice sent to each shareholder;and (ii) not
publishits financial information, if such information is
registeredinthe Board of Trade.



TYPES OF BUSINESS ENTITIES

Registration Procedure

Because they are legally defined as commercial companies,
both S.A.sand limitadas must file their corporate deeds of
incorporation, subsequentamendments and minutes of
shareholdersand quotaholders meetings with the Board of
Tradeinthe state where the company is headquartered.

Thefiling of the incorporation documents and subsequent
amendments of other commercial companies must, inthe
same manner, be presented to the Board of Trade with

jurisdiction overthe location of the company’s head office.

CNPJENROLLMENT

Aforeignlegal entity is required to register with the Federal
Taxpayers’ Registry of Legal Entities (Cadastro Nacional de
Pessoas Juridicas or “CNPJ”) if it owns stocks or quotas of
Brazilian legal entities or other goods and rights in Brazil,
includinginvestments.

Currently,a CNPJ number can be automatically assignedtoa
foreigninvestor upon registration of its investment with the
Central Bank.

CPF ENROLLMENT

Individuals domiciled abroad are required to register with
the Federal Taxpayers’ Registry of Individuals (Cadastro de
Pessoas Fisicas or “CPF”) if they own stocks or quotas of
Brazilian legal entities or other goods and rights in Brazil,
includinginvestments.

Registeringa CPF of nonresident individuals can be
requested in Brazil by an attorney-in-fact. Itisalso possible
toregister at the nearest Brazilian Embassy or Consulate,
butthe procedurein Brazil is faster.

The attorney-in-fact must present the following documents
in order to obtain the CPF enrollment of the nonresident
individual: (i) a certified copy of the individual’s identity card
or passport, (ii) identity card of the attorney-in-fact and (iii)
power of attorney with specificinstructions for CPF
enrollment. Besides these documents, the attorney-in-fact
must inform the Federal Revenue offices of the foreign
individual’s parents’ names.

The power of attorney issued abroad must be duly legalized
ataBrazilian Consulate. If notin Portuguese, the individual’s
identity card or passport,and the power of attorney, must
betranslatedinto Portuguese by a certified translator.

Allthe documents set out above must be presented by the
attorney-in-fact first at the Post Office (Agéncias dos
Correios - Empresa Brasileira de Correios e Telégrafos),
Federal Savings Bank (Caixa Econémica Federal) or the Bank
of Brazil (Banco do Brasil),and then filed with the Federal
Revenue Service in Brazil.

Individual Limited Liability Company (Empresa
Individual de Responsabilidade Limitada
—~EIRELI)

Upon the enactment of Law No. 12,441 of January gth, 2012,
the laws of Brazil introduced the permission for the forma-
tion of asingle-partner type of entity named Empresa
Individual de Responsabilidade Limitada - EIRELI.

Onthe EIRELI,asingle individual can hold the totality of fully
paid-up corporate capital, which must be equivalent to at
least 100 times the highest minimum wage effective in Brazil
(roughly BRL88,000.00). Each individual cannot take partin
morethan1(one) EIRELIand EIRELIs corporate name must
have the addition of the term EIRELI, for identification.

The EIRELI follows the same rules of limitation of liability as
the limitadas (i.e.the company is only liable for debtsup to
the corporate capital,and personal assets shall not be
subject to the company’s debts).

Foreigners cannot apply foraninvestor visa by startingan
EIRELIin Brazil. In order to obtain this type of visa, it’s
necessary toinvestin limitadas or S.A..

Endnotes

'The exception to that rule is the wholly owned subsidiary. A wholly
owned subsidiary is a company whose total corporate capital is owned
by another company, which must be a Brazilian company. Incorporation
by public deed is required. An existing company may be converted into a
wholly owned subsidiary upon acquisition of all its shares by a Brazilian
company with that purpose.
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Overview

Publicly held companies are permitted to raise funds
through public offerings of their securities. However, they
have to comply with specific obligations imposed by law and
by regulations, which are issued mostly by the Comissdo de
Valores Mobilidrios (“CVM”).

CVMisanindependent federalagency connected to the
Ministry of Treasury. It was created by Law no. 6.385/76 in
ordertoregulate, control,develop and supervise the
securities markets in Brazil. With the changes introduced by
Law no.10.303/01, CVM’sjurisdiction alsoincludes the
commodities and futures markets, the organized over-the-
counter market and securities transactions clearingand
settlement entities. CVM hasindependent administrative
authority and absence of hierarchical subordinationin
relation to any government authority, with its own financial
resources and budgetary powers. CVM’s commissioners
have afixed mandate and can be removed only as a result of
resignation, judicial final conviction oradministrative
disciplinary process.

The rationale behind CVMis to protectinvestors, using
mechanisms of controland supervision. Closed companies
have more freedomwhen it comes toaccomplishingthe
shareholders’aims; however, publicly held companiesare
subjecttorestrictions that reduce the shareholders’ flexibility
inestablishingthe rules that will governthe company.

In order to have securities traded on the stock exchange or
onthe over-the counter market, publicly held companies
must be registered with CYM and meet the registration
requirementsimposed by the stock exchange or over-the-
counter institutions.

Additionally, foreign investments in publicly held companies,
if made through the securities market, benefit froma
favorabletaxregime.

Securities Markets

The Brazilian securities markets coveravariety of transac-
tionsinvolvingsecuritiesissued by publicly held companies
—includingshares, subscription bonuses, debentures and
promissory notes for public distribution.

Stock exchanges and the over-the-counter markets
(organized or not) areable to carry out transactions that
involve securities issued by publicly held companies,and
such transactions are regulated by CVM.

General Aspects Related to Publicly Held
Companies

BOARD COMPOSITION OF PUBLICLY HELD
COMPANIES

Due tothe fact that publicly held companies obtain at least
part of their funds fromthe public, control mechanisms
must beappliedin order to encourage investment and
protectinvestors’interests. Thus,such companies have to
comply with certain corporate governance requirements
thatallow minority investors to appoint representatives to
the board of directors.

The Brazilian Corporation Law gives the holders of at least 15
percent of the total number of voting sharesin a publicly
held company the right to elect and remove one member
(andalternate) of the board of directorsinaseparate vote at
theannual general meeting of shareholders. Holders of
preferred shares without voting rights — or with restricted
voting rights —that represent atleast 10 percent of the
capital of apublicly held company are also entitled to elect
and remove one member (and alternate) of the board of
directors. For publicly held companies that have only issued
common shares, these 15 percent thresholdsare reducedto
10 percent.

PERIODIC FILING REQUIREMENTS AND OTHER
INFORMATION

All companies must comply with the publication require-
ments established in the Brazilian Corporation Law.
Additionally,once a publicly held company’s securities have
been registered with CVM, the registered company must
provide information onaregular basisto CVMandto the
stock exchange on which its securities are admitted for
trading (CVM Instruction no. 480/09).

The following information has to be submitted onaregular
basis,at the times and in the form established by regulation:
e Registryform;

e Referenceform;

e Financial statements;

e Financial statement standard form (DFP);

e Quarterly Information (ITR) form;

e Documentsrequired under Article 133 of the
Corporation Law, to be made available prior to the
annual general shareholders’ meeting;
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Publication of notice of theannual general shareholders’
meeting, upto15days prior tothe date of theannual
shareholders’ meeting, or at the same day of its publication;

Allnecessary documents related to the exercise of
voting rights at the annual general shareholders’
meetings, as per required in specific regulations, up
to one month prior to the date of the annual general
shareholders’ meeting;

Summary of decisions taken at the annual general
shareholders’ meeting, on the day of its occurrence;

Minutes of the annual general shareholders’ meeting, up
to7business days of its occurrence,accompanied by any
explanations of vote, dissidence or protest; and

Reports prepared by the trustees.

Inaddition, other events may require submitting such

information as:

Call notices for extraordinary, specialand debenture hold-
ersgeneral meetings, on the same day they are published;

Allnecessary documents related to the exercise of voting
rights at the extraordinary general shareholders’ meet-
ings, special general meetingand general debentures
holder’s meeting, as required by specific regulations;

Summary of decisions taken at the extraordinary, special
and debenture holders meetings, on the meeting date;

Minutes of the extraordinary general shareholders’
meeting, special general meetingand general deben-
tures holder’s meeting, up to seven business days after
its occurrence,accompanied by any explanations of
vote, dissidence or protest;

Minutes of the board of directors’ meeting, provided that
they contain resolutions intended to affect third parties,
accompanied by possible comments submitted by the
directors, up to seven business days after its occurrence;

Minutes of the supervisory board’s meeting that
approved opinions,accompanied by possible comments
submitted by the members of the supervisory board, up
to seven business days afterits occurrence;

Appraisal reports required by the regulation issued by CVM;
Shareholders’ agreement;

Corporate group convention (agreement to forma
corporate group);

Statement of material fact;
Sharetrading policy;
Information disclosure policy;

Bylaws and any amendments thereto, within seven
business days from the date of the respective general
shareholders’ meeting that resolved on the matter;

Materials presented at meetings with analystsand
market players, onthe same day of such meeting;

GuIDE TO DOING BUSINESS IN BRAZIL

Acts of regulatory authorities approving certain matters
mentionedin CVM Instruction no. 480/09, on the same
day of the publication of such act;

Reports prepared by ratingagencies hired by the company,
onthe same day of the publication of such reports;

Securitization term of credit rightsand any amendment,
up toseven business days after its execution;

Indenture of debenturesand any amendment thereto,
up toseven business days after its execution;

Information on shareholder agreements of which the
controllingshareholder or subsidiaries and affiliates of
the controlling shareholder are part, regarding the exer-
cise of the right to vote at the company or the transfer
of the company’s securities, containing, at least, date of
execution, term, parties,and descriptions of provisions
relatingto the company;

Communications by the trustee set outin compliance
with Article 68, Paragraph 1, sub-item “c” of the Brazilian
Corporation Law;

Initial judicial recovery petition, with alldocuments
supportingit,onthe same day of filing thereof in court;

Judicial recovery plan, on the same day of filing
thereofin court;

Concession or denial of the judicial recovery request,
withthe indication, in the latter case, of the judicial
administrator appointed by the judge, on the same day
of knowledge thereof by the company;

Extrajudicial recovery planapproval request, with the
financial statements submitted especially to support the
request,on the same day of filing thereofin court;

Concession or denial of the extrajudicial recovery plan
approval,on the same day of knowledge thereof by
the company;

Filing of abankruptcy petition on the same day of
knowledge thereof by the company;

Concession or denial of the filing of abankruptcy petition,
onthe same day of knowledge thereof by the company;

Statement of intervention or liquidation, with the indica-
tion of theintervener or liquidator appointed, onthe
same day of knowledge thereof by the company;

Notice of the installation of statutory audit committee,
whichshallinclude atleast the namesandthe curriculum of
its members, within seven business days of your installation;

Communication about changes in the composition or
dissolution of the statutory audit committee, up to
seven business days from the date of the event;

Internal rules of the statutory audit committee and

any amendments, within seven business days of your
installation or of the approval of theamendments by the
board of directors;



e Communication onthe capital increase decided by
the board of directors, with the exception of capital
increases through subscription inapublic offering filed
inthe CVM;

e Communication onrelated-party transactions, within
seven business days from the date of the event; and

e Communication onapproval of negotiation of the
company’s own shares.

With respect to the “statement of material fact” noted
above, CVM Instruction no. 358/02 defines as “material” any
factrelating to the business of a company (includingany
decision by the controlling shareholderandany resolution
adopted by the shareholders atageneral meeting or by any
of the management bodies of the company) that could
influencethe trade price of securities issued by the com-
pany;the decision by investors to trade in the company’s
securities or to continue holding them; and the decision by
investors to exercise any rights attached to their ownership
of the company’s securities.

Both CVMand the stock exchange on which the company’s
securities areadmitted for trading may require the com-
pany’sinvestor relations officer to provide further
information to clarify communications and/or disclosures
made in connection with a material fact. It isimportant to
remember that the basic information containedinthe
company’s registration must be kept current,and CVM must
beinformed of any change in that information.

Public Offerings

MANDATORY AND VOLUNTARY PUBLIC TENDER
OFFERS

Accordingto the Brazilian Corporation Law and CVM
regulations, public tender offers (Oferta Publica para
Aquisicdo de A¢Bes, calledan “OPA”) are required to acquire
minority stakes in the following cases:

e Whenthe controllingshareholders propose to cancel
the listing of a publicly held company (Article 4, section
4 of the Brazilian Corporation Law, CVM Instruction no.
361/02and special regulations of BM&FBovespa);

e Whenthe controllingshareholder’s interest reaches a
percentage that, under CVMregulations,impedes the
market liquidity of the remaining shares. The offer must
be forallthe shares of the affected class or type (Article
4,section 6 of the Brazilian Corporation Law and CVM
Instruction no.361/02);and

e Whenthe controllinginterestinapublicly held company
is sold, the offer must be made by the purchaser who
acquired control, toall shareholders that have full and
permanentvoting rights (Article 254-A of the Brazilian

Corporation Law and CVM Instruction no. 361/02).
The offer under Article 254-A works as a statutory
tag-alongright to shareholdersin case of the sale of
controlling ownership.

e Therearealsothevoluntarytender offersthat do not
need prior obligations with CVM but must follow the
rules of CVM Instruction no. 361, such as the acquisition
of the control of the company (without having a sale of
control) (Article 257 of the Brazilian Corporation Law).

PRIMARY AND SECONDARY PUBLIC OFFERINGS OF
SECURITIES

Public offerings for the distribution of securities both in the
primaryand the secondary markets within the Brazilian
territoryare subject to the requirements of applicable
legislation. These offerings must be submitted for prior
registration before CVMinaccordance with CVYM
Instruction no.400/03, except in the case of a public offer
distributed with restricted placement efforts pursuant to
CVM Instruction no. 476/09.

Amongthe registration requirements established by CVM
Instruction no. 400/03,a prospectus shall be prepared
containinginformation regarding the offer, the offered

securities and the issuing company and its financial situation.

This document must be writtenina clear mannersothatit
will be easily understood by anyone (not only by sophisti-
cated investors),and the information it contains must be
complete, precise,accurate, current, clear, objective and
necessary, so that investors may make informed decisions
regardingthe investment.

Advertising materials related to the offering may be used
only with CVM’s approval,and the materials cannot
provide information that differs from, or is inconsistent
with, the prospectus.

Thereisthe possibility of a waiver of the registration —or
certainregistration requirements (suchas publication,
deadlinesand other procedures established under the
regulations) —depending onthe specific characteristics of
the offering.

Inorderto carry outapublic offering pursuantto CVM
Instruction no. 400/03,the company must engage an
underwriter to place the securities with the public. The
company may authorize the underwriter to distribute a
supplementary offering of securities if demand is greater
than expected, at the same price as the initial offering of
securities (greenshoe). The prospectus must set out the
limits for the supplementary offering, which may not be
larger than 15 percent of the number of securities initially
offered. Also, the company may, at its own discretion,
increase the offering by up to 20 percent without makinga
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new application for registration or modifying the terms of
the original registration (hotissue).

CVM has the power to suspend (for up to 30 days) or cancelan
offeringthatis (i) being carried out contrary totheapplicable
legislation or the terms of the offering’s registration, (ii)
illegal, (iii) contrary to CVM regulations or (iv) fraudulent.

Offerings distributed with restricted placement efforts
pursuant to CVM Instruction no. 476/09,as mentioned above,
arenotrequiredto either submitaprior registrationto CVM
or prepareaprospectus. Forthis reason, they became the
main source of public funding through the capital markets for
publicly held companiesinthe recent years.

Until September 25,2014, only debt offerings were allowed
tobe carried outinaccordance with CVM Instruction no.
476/09. However, since the enactment of CVM Instruction
no.551/14, which has amended CVM Instruction no. 476/09,
publicly held companies are also allowed to conduct public
offerings of shares with restricted placement efforts.

In public offerings distributed with restricted efforts, only
super-qualified investors (called “professional investors™)
areallowedtoinvestinthe offerings, being that the securi-
ties can be offered to no more than 75 investors, but they can
be subscribed to by no more than 5o investors.

Moreover, the securities offered can be traded among
qualified investors, except as otherwise set forth in specific
regulations, after alock-up period of 9o days after each
subscription or purchase by the investors (the referred
lock-upis not applicable to transactionsinvolving shares,
subscriptionwarrants and share deposit certificates).

Debt Capital Markets and Securitization - Most
Common Instruments

Local capital markets transactions, including public offer-
ingsand those with restricted placement efforts, havean
increasingrole in the financing of corporations in Brazil,
consideringthe expected reductioninthe funding of
companies by the public sector (including BNDES and other
governmental bodies and agencies).

Thereare several instruments available to local companies
to obtain fundingin the capital markets. These vary accord-
ingto theterm of the instrument, the destination of funds
andthe sector inwhich theissuer of the securities carries its
business. The followingare the mainstream instruments
used in Brazilian capital markets.

GuIDE TO DOING BUSINESS IN BRAZIL

PROMISSORY NOTE

The promissory note can be issued by corporations or
limited liability companies. Due to applicable regulation, it is
commonly used asashort-termfinancing instrument (up to
360 days). However,arecent regulatory change permitted
theissuance of long-term promissory notes if certain
requirementsare observed, such as the presence of alegal
representative of the note holders (agente fiduciério).

DEBENTURE

The debenture can only beissued by corporations. Itis often
usedasalong-term debtinstrument, used to fund avariety
of needs of corporations, including capex requirements.

Dueto fiscal incentives by the government, companies with
infrastructure projects may turnto theissuance of infra-
structure debentures, whichare exempt of income tax, as
longas certain requirements are met. These requirements
include longer maturity periods and the destination of funds
toinfrastructure projects approved by the government.

The debenture mayalso be issued by securitization compa-
niesinthe banking receivables sector. In this case, the
debenturesareissued to fund the acquisition, by the
securitization company, of receivables from banks, including
non-performingloans (“NPLs”). Considering the recent
economicinstability in Brazil, opportunitiesinthe NPL
business areincreasing, which leads to the increase in this
type of debentureissuance.

REAL ESTATE BACKED CERTIFICATE (CERTIFICADO
DE RECEBIVEIS IMOBILIARIOS, OR “CRI”)

The CRIisacertificate issued by real estate securitization
companies, backed by receivables related to such real estate
transactions as leases, development of real estate projects
and built-to-suit transactions. CRIs have atax incentive to
individuals, which are exempt from income tax.

AGRIBUSINESS BACKED CERTIFICATE (CERTIFICADO
DE RECEBIVEIS DO AGRONEGOCIO, OR “CRA”)

CRAsare certificates issued by agribusiness securitization
companies. They are backed by receivables related to
agricultural chain of production, from preparation of the
land with fertilizers until the sale of the agricultural product.
CRAissuances have increased substantially over the last two
years,as theinstrument has been better knowninthe
market and due to ataxincentive to individuals,who are
exempt fromincome tax.
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Receivables Investment Fund (Fundo de Investimento em
Direitos Creditérios, or “FIDC”)

The FIDCisan investment fund that is exclusively used to
acquire receivables related to avariety of sectors. Its forma-
tionandincorporation depends on priorapproval by the
CVM;the process of approval depends on the fund’s charac-
teristics,such astargeted receivables to beacquiredand to

which investors the quotasissued by the fund will be offered.

The FIDCis not subject to taxation over gains reported within
thefund, but theamortizationand repayment of quotasis
subjecttoincometaxatarate that variesaccordingtothe
period of time that the quotasare held by the investors.
Foreigninvestorsaretaxedata1spercent rate.

In case the funds raised by the FIDC are destined to invest in
infrastructure projects, it will be entitled to the same tax
benefitstowhichtheinfrastructure debentures are entitled.
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BRAZILIAN TAX SYSTEM

General Aspects

The Brazilian Constitution allocates taxing power among the
Federal Union, the states and municipalities. As expressly
specifiedin the Constitution, the imposition, levyand
collection of taxes must at least comply with the following
fundamental constitutional principles:

e Principle of legality (principio da legalidade), which
dictates thatataxmay only be levied, or haveits rate
increased, by alaw duly approved by the Brazilian
National Congress;

e Principle of equality (principio da isonomia), which
dictates that taxpayers who are in an equivalent
situation must be treated equally;

e Principle of non-retroactivity (principio da ndo-
retroatividade), which dictates that atax cannot be levied
or collected retroactively;

e Principles of predictability (principio da anterioridade),
which dictates that taxes cannot be collected inthe
same fiscalyearin which the law that instituted them,
orincreasedtheir rates, was published or, in respect of
contributions such as profit participation contributions
(PIS) or social security financing contributions (COFINS),
within 9o days of their publication;and

e Principle of non-confiscation (principio do ndo-confisco),
which dictates that taxes cannot be confiscatory, i.e.,may
not justify the appropriation of the taxpayer’s property.

Brazilian Taxes Currently in Force

FEDERAL TAXES

e Income Tax (IR)-Corporate Income Tax (IRPJ) and
Individual Income Tax (IRPF)

e Social Contribution on Net Profits (CSLL)

e Excise Tax (IPI)

e TaxonFinancial Transactions (IOF)

e Social Contributions on Revenues (PISand COFINS)
e Contribution upon Economic Activities (CIDE)

e ImportDuty (Il)

e ExportDuty (IE)

STATE TAXES
e Value-added Tax (ICMS)
e CausaMortisand Donation Tax (ITCMD)

MUNICIPAL TAXES

e Taxupon Services (ISS)

e Municipal Real Estate Tax (IPTU)
e Property Transfer Tax (ITBI)

FEDERAL TAXES

CORPORATE INCOME TAX (IRPJ)

IRPJ must be paid by Brazilian legal entities that are considered
taxresidentsin Brazilandis charged on their worldwideincome.

IRPJislevied ata 15 percent rate onthe taxableincome
assessed atthe end of each tax period. A10 percent surtax
willapply to any portion of the annual taxable income above
BRL240,000.

Taxable income corresponds to the company’s netincome
adjusted by the additions, exclusions and deductions
established by law.

Brazilian tax legislation establishes two main methods for
the calculation of taxable income: the Actual Income
Method and the Deemed Profit Method.

The Actual Income Method can be based on the annual
income or on quarterly taxable income, after which the
choiceisirreversible for the whole calendar year.

Onthe other hand, the Deemed Profit Method is based on
estimated taxable income, whichis calculated from the
income accruedin the period before the calculation of the
IRPJand CSLL and is adjusted by add-backs and deductions
establishedinlegislation.

Inthe following cases, companies are obliged to the Actual
Income Method:

e Companies that have accruedtotal revenuesinan
amount greater than BRL78 millionin the previous
calendaryear.

e Companies who have existed for less than year that have
accrued total revenues of more than 24 million reais or
2million reais times that amount of months they have
existed ifinferior to 12 months (applies only for periods
less than 12months);

e Financialinstitutions,insurance companies,and similar
financial entities;

e Companiesthat have earnedabroadincome, profits or
capital gains;

e Companiesthatare beneficiary of taxincentives related
to exemption or reduction of income tax;

e Companies that have made monthly payments of income
taxduringthe calendaryear;

e Companies whose activities are engaged to factoring.

Theincome, capital gainsand other earnings paid by a

Brazilian source to aforeign-based individual or legal entity

are subject to Withholding Income Tax (”IRRF” or “WHT”) at

arate of 15 percent with these exceptions:
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e Atarateof 25 percent forincome paid to employees or
service providers;

e Atarateof2gpercentforincome paidtoanindividual
or legal entity domiciled at a place offering favorable tax
laws to foreign individuals and foreign businessesand
(i.e.,imposinga maximum tax rate below 20 percent or
nottaxingincome); or

e Ataspecificrate determinedin the double taxation
treaties signed by Brazil.

WHT isalsoassessedatarate of 15 or 25 percent on capital gains
earnedbyaforeign-based company fromthe sale of assetsand
rightslocated in BraziltoaBrazilian paying source.

Recently, Provisional Measure No. 692/2015was enacted,
changingtherulesregardingincometaxlevied on capital gains.

Section 21 of Law No. 8,981/1995 has been changed to levy
progressive rates ranging from 15-30 percent on capital
gains earned by individuals from the disposal of assets and
rights of any nature, as detailed below:

15 percent on capital gains that do not exceed BRL1 million;

20 percent on capital gains that exceed BRL1 millionand do
not exceed BRL5 million;

25 percent of the amount of capital gains that exceed BRL5
millionand do not exceed BRL20 million;and

30 percent of the amount of capital gains that exceed
BRL2o million.

Section 2 of the Provisional Measure provides that the same
rates also should be applied when calculatingincome tax
levied on capital gains earned from the disposal of non-
currentassets by legal entities that are not subject to the
taxable income method, the estimated profit method or the
arbitrated profit method.

SOCIAL CONTRIBUTION ON NET PROFITS (CSLL)

The CSLL s calculated on the year-end results adjusted by
the additions, exclusions and offsetting events established
by tax law. The calculation basis can only be reduced (up to
30 percent) by carrying over the negative tax bases reported
in past periods.

Since September 1999, the worldwide income taxation
principle applies to the CSLL calculation basis;asaresult, the
profits,income and capital gains earned abroad by Brazilian
companiesare also subjectto CSLL.

GuIDE TO DOING BUSINESS IN BRAZIL

CSLLisassessedatarate of g percent on the taxable income
of all legal entities except financial institutions, which are
subjectto CSLLata15percentrate.

EXCISE TAX (IPI)

ThePlislevied onthe saleand on the import of manufac-
tured goods. IPlisavalue-added tax,and the amount due
may be offset by the credits arising from the taximposed on
the purchase of raw materials, intermediary products and
packaging materials. However, the IPlamount may not be
offset by credits related to fixed assets.

Rates are assessed on the value of manufactured goods
whentheyareimported or when theyare sold from domes-
tic plantsand vary based on the nature of the goods.

IPlis levied at a progressive rate; nonessential products, such
ascigarettes,are subjectto IPlata higher rate.

IPlis not levied on exports.

TAX ON FINANCIAL TRANSACTIONS (IOF)

ThelOF is levied on (i) intercompany loans and loans
between companiesand individuals; ii) transactions
between factoring companies; (jii) exchange transactions
made by institutions authorized to dealin the foreign
exchange market; (iv) insurance transactions made by
insurance companies;and (V) securities or gold transactions
when carried out by institutions authorized to operate on
the securities market.

IOFis charged at variable rates based on the type of transac-
tioninvolved. IOF rates and tax base may be changed at any
time duringthe fiscal year without prior notice by means of a
decreeissued by the Brazilian federal government.

IOF is not levied on foreign currency entering Brazil as loans
(the taxrate today is o percent)as longas the funds remainin
the country for the minimum term established by the tax
legislationthat is inforce on the entry date. However, if the
minimum term s not observed or the loan is considered
novated/extended or paidin advance, the IOF will be levied
ataé percenttaxrate.

The minimum term that needs to be observed depends on
the legislation in force on the date that the currency
exchange agreement was contracted for each tranche entry
or novation/extension of the loan. (See the following table.)



BRAZILIAN TAX SYSTEM

DATE OF EXECUTION OF THE MINIMUM TERM LEGAL BASIS
EXCHANGE CURRENCY AGREEMENT
Up to March 28, 2011 9o days Section 15, Decree 6,306/2007
From March 29,2011to April 6,2011 360 days Decree 7,456/2011
From April 7,2011 to February 29,2012 720 days Decree 7,457/2011
From March 1st,2012to March 11,2012 3years Decree 7,683/2012
From March 12,2012 to June 13,2012 1800 days Decree 7,698/2012
From June 14,2012 to December 4,2012 720 days Decree 7,751/2012
From December5,2012to June 3,2014 360 days Decree 7,853/2012
From June 4, 2014 until now 180 days Decree 8,263/2014/Decree 8,325/2014

FEDERAL TAXES ON REVENUES (“PIS” AND “COFINS”)

The PISand COFINS are social contributions levied onalegal
entity’s revenues.

Law No.10,637/2002introduced the PIS noncumulative
systemand Law No.10,833/2003 established the noncumu-
lative system for COFINS, by which the PISand COFINS are
leviedat1.65 percentand 7.6 percent, respectively, on the
grossrevenues earned by acompany. Underanon-cumula-
tive system of calculation, the company is allowed to use
credits related to the acquisition of goods and services
necessary for the company’s main activity.

Not all companies qualify for this noncumulative system:
somearesstill fully or partially subject to the PISand COFINS
cumulative system, depending on the activity and type of
revenue earned. The cumulative system follows the taxation
rules set outin Law No.9,718/1998,adoptingaflat PISand
COFINS rate of 0.65% and 3% respectively. As of 2004, the
levy of PISand COFINS was extended to imports of foreign
productsand services, knownas “PIS-Import”and
“COFINS-Import”. The taxes are levied on: (i) entry of
foreign goods into the Brazilianterritory or (ii) payment,
credit, delivery, or remittance of funds to foreign-based
personsin exchange for services rendered.

PIS-Importand COFINS-Importare paid by (i) theimporter,
meaning the individual or legal entity that brings the goods
into Brazilian territory; (ii) the individual or legal entity
retaining services fromaforeign-based resident; and (jii) the
service beneficiary, if the contractorisalso resident or
domiciled abroad.

Provisional Measure (PM) No. 668/15 (converted into Law
No. 13,137/2015), published in the Official Gazette on January
30,2015, increased the standard PISand COFINS rates levied
ontheimport of goods, fromacombined rate of 9.25%
(1.65% PIS and 7.6% COFINS) to 11.75% (2.1% PIS and 9.65%
COFINS). Accordingto PM No. 668/15, taxpayers are allowed

toaccrue PISand COFINS input credits based ontheincreased
rates (under the non-cumulative regime). Others sectors that
were already subject toincreased PISand COFINS rates for
imports under special regimes (such as cosmetics, machinery,
pharmaceuticalsandtires) are now subject to combined rates
ashighas 20%, depending onthe product.

PISand COFINS rates onimported services remain
unchanged (i.e. combined rate of 9.25%).

As of July1,2015, financial revenues are subject to PISand
COFINS ata4.65% combined rate due to the terms of Decree
No.8,426/2015. Priorto that date, the tax rate was 0%.

CONTRIBUTIONS ON ECONOMIC ACTIVITIES (“CIDE™)

Currently, there are contributions on economic
activities(CIDE) levied on remittance of royalties abroad
(“CIDE-Royalties”) and on fuels (“CIDE-Fuels”).

CIDE-Royalties are levied on overseas remittances related to
payment for the use of copyrights, royalties for patentsand
trademarks, technicaland administrative assistance
services,and technical services (including telecommunica-
tions activities). In these cases, CIDE-Royalties are to be paid
by the Brazilian company atarate of up to 1o percent of the
sums remitted abroad.

The CIDE-Fuels are assessed onimports and sales of oiland
by-products, natural gas and its derivatives,and ethanol.

STATE TAXES

VALUE-ADDED TAX (“ICMS”)

ICMS s astate taxlevied ontransactions involving goods
(includingimports), oninterstate and inter-municipal
transport,and on communications services.

Inrespect to the non-cumulative principle, the ICMS paid on
the purchase of raw materials, intermediary products and
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packaging materials can be offset against the ICMS levied on
the subsequenttransaction. Credits related to fixed assets
areallowed with somerestrictions. Intrastate rates normally
vary from 7to 25 percent. Under interstate operations,
applicable ratesare 4 percent (applicable toimported
goods)?, 7 percent or 12 percent depending on the destina-
tion orimport content.

ICMS s notlevied on exports.

Itisimportant to stress that the ICMS system has been
modified by Constitutional Amendment No. 87/2015, which
established a new tax treatment of interstate transactions
involvingend consumers that are not ICMS taxpayers.

On April 16,2015, Constitutional Amendment No. 87 was
enacted, thereby amending the State Value-added taxation
system for purchases made by non-taxpayers. The new rule
gradually changes the taxation froman origin-based model
toadestination-based model.

Pursuant to the Federal Constitution before the amend-
ment, where the buyer was not a Value-added taxpayer, the
relevant taxpayer had to pay Value-added taxinfull solely to
the statein which the establishment of the seller was
located. Asa consequence, the state in which the buyer was
located or the state of the destination of the goods did not
receiveany portion of thetax.

Inthe old system, the Federal Constitution ruled that on
salestoanon-taxpayer located inanother state the tax rate
was (i) theinterstate rate, where the buyer was a taxpayer, in
which case the state of destination was entitled to the
amount derived from the difference betweentheinternal
tax rate and interstate tax rate or (ii) the internal rate, where
the buyer was anon-taxpayer, and the state of Origin was
entitled to thetax.

Pursuant to these new regulations, the interstate rate will
apply even where the buyerisanon-taxpayerandthe
amount of tax resulting from the difference between the
Value-added taxrate at the destination and the interstate
rateis due entirely in the state of the buyerbefore2019.

CAUSAMORTIS AND DONATION TAX (“ITCMD”)

The CausaMortisand Donation Tax (ITCMD) is levied upon
donations that occurred in the state or inheritance of goods
andrightsatarate to be determined by each Brazilian state
(limited to 8 percent, as determined by the Federal Senate).

GuIDE TO DOING BUSINESS IN BRAZIL

Inthe state of S3o Paulo, for example, the ITCMD s levied at atax
rate of 4%, whilein the state of Rio de Janeiro the taxratesare
4.5%ifthe value of the goods and rights s less than 400.000
UFIR-RJand 5% if the valuesare greater than theseamounts 3

MUNICIPAL TAXES

TAX ON SERVICES (ISS)

The most significant municipal tax related to setting up and
developingabusinessin Brazil is the tax upon services (ISS),
whichis levied on services rendered by acompany or
independent contractor,inaccordance with alist of services
attached to Complementary Law No.116/2003. This taxis
generally calculated atarate varying from 2%to 5% of the
servicevalue.

ThelSSisalso levied onimport of services (meaning services
fully rendered outside of Brazil for a person established in
Braziland services initiated abroad). The serviceimporteris
theresponsible forthe ISS payment.

PROPERTY TRANSFER TAX (ITBI)

The property transfer tax (ITB) isa municipal tax levied on
thetransfer of real estate titlesand related rights, at arate
varying from 2% to 6% as determined by each municipality
(inthe City of Sdo Pauloand Rio de Janeiro it is established at
2%). The taxpayer is whoever purchased the real estate or
related rights.

The ITBlis not levied on the transfer of real estate or rights
such asinvestments in equity of a Brazilian entity or those
resulting from mergers, consolidations, or the spin-off or
winding-up of alegal entity, unless the buyer’s core activity is
the purchase andsale, lease or rental of real estate and
related rights.

REALESTATE TAX(IPTU)

Real estate taxes are due upon ownership of urban real
estate. IPTU must be paid annuallyanditis calculated based
onthevalue of thereal estate, at a progressive rate to be
determined by each Municipality, considering the value, use
and location of the property.

Summary - Main Brazilian Taxes

The following table summarizes the main Brazilian taxes,
describing the basis of calculation and respective rates:



Recent Changes in Brazilian Legislation

TAX

Corporate Income Tax
(IRPJ)

Withholding Income Tax

Excise Tax (IPI)

Tax on Financial
Transactions (IOF)

Social Contribution on
Net Profits (CSLL)

Federal Tax on Revenues
(PIS)

Federal Tax on Revenues
(COFINS)

PIS-Import

COFINS-Import

Contributionon
Economic Activities on
Royalties

Contribution Upon
Economic Activities on
Fuels (CIDE-Fuels)

Value-added Tax (ICMS)
TaxUpon Services (ISS)
Import Duty

CausaMortisand
Donation Tax (ITCMD)

Property Transfer Tax
(ITBI)

Municipal Real Estate
(IPTU)

ExportDuty (IE)

BASIS OF CALCULATION

Actual profits, estimated profits or profits deter-
mined by tax authorities
Income and capital gains earned by nonresidents

from sourcesin Brazil

Sales price of the industrialized product

Credit, foreign exchange, insurance and securities
transactions

Adjusted net profit

Grossrevenues

Gross revenues

Importation of goods, payment, credit, delivery, use
or remittance of amounts related to the provision of
services to residents overseas

Importation of goods or payment, credit, delivery,

use or remittance of amounts related to the provision

of services to residents overseas

Payment of royalties, fees on technology transfers
andtechnical services by foreign persons
Marketingand import of fuels

Value of the transaction

Service price

Value of theimported product
Value of assets or rights transferred by donation or
legal succession

Transfer of title to real properties and related rights

Ownership of urban properties

Value of exported product

RATE

15% plusa10%surtax on those profits
exceeding BRL240,000.00

15% or 25%, depending on the type of
income and the domicile of the
recipient

Dependent upon product
classification

Dependent upon type of transaction
—federal government may increase
or decrease the IOF rate through the
issuance of aDecree

9% for corporations or 15% for
financial institutions

1.65% under the non-cumulative
regimeand 0.65% under the cumula-
tiveregime

7.6% under the non-cumulative
regime and 3% under the cumulative
regime

21%

1.65%

9.65%
7.6%

10%

Dependent upon type of fuel

7% 10 25%

2%to5%

Dependent upontheimported
product

2%and 6%according to state
legislation

Up to 8% according to municipal
legislation

Dependent upon each municipal
legislationand characteraistics of real
estate property

Dependent upon the exported
product
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PROVISIONAL MEASURE NO. 692/2015

Through Provisional Measure No. 692/2015, the rules
regardingincome tax levied on capital gains have been
changed. Provisional Measure No. 692/2015 was published
on September 22nd, 2015, with the purpose of creating
progressive rates forincome tax levied on capital gains.

Inrelationto income tax levied on capital gains, the
Provisional Measure changed Section 21 of Law No.
8,981/1995and established progressive rates ranging from
15% t0 30%, levied on the capital gains earned by individuals
asaresult of the disposal of assets and rights of any nature,
as detailed below:

e 15%oftheamount of capital gains that do not exceed
BRL1,000,000.00;

e 20%oftheamount of capital gains that
exceed BRL1,000,000.00 and do not exceed
BRL5,000,000.00;

e 25%oftheamount of capital gains that
exceed BRL5,000,000.00 and do not exceed
BRL20,000,000.00;and

e 30%oftheamount of capital gains that exceed
BRL20,000,000.00.

Inaddition, Section 2 of the Provisional Measure states that
the same rates should also be applied when calculating
incometaxlevied on capital gains earned asaresult of the
disposal of non-current assets by legal entities that are not
subject to the taxable income method, the estimated profit
method or the arbitrated profit method.

BILL OF LAW NO. 27/2015:

Although it has not beenapprovedyet, itisimportant to
mention that Bill of Law No. 27/2015, which is the bill of the
conversioninto law of Provisional Measure No. 692/2015,
establishes that the progressive rates will range from 15% to
22,5%as detailed below:

o 15%of theamount of capital gains that do not exceed
BRL5,000,000.00;

e 17.5% of theamount of capital gains that
exceed BRL5,000,000.00 and do not exceed
BRL10,000,000.00;

e 20%oftheamount of capital gains that
exceed BRL10,000,000.00 and do not exceed
BRL30,000,000.00;and

e 22:5%oftheamount of capital gains that exceed
BRL30,000,000.00.

GuIDE TO DOING BUSINESS IN BRAZIL

DECREE NO. 8,426/2015: PIS AND COFINS ON
FINANCIAL REVENUES

Decree No. 8,426/2015, published in the Official Gazette on
April1,2015, established the 0.65% and 4% rates of, respec-
tively, PISand COFINS levied on financial revenuesaccrued
by the legal entities submitted to the PISand COFINS
non-cumulative regime.

In addition, Decree No. 8,426/2015 maintained the rates of
PISand COFINS levied on net equity interest at, respectively,
1.65% and 7.6% as well as the 0% rate applicable to PISand
COFINS levied on financial revenues derived from currency
exchange variation.

PROVISIONAL MEASURE NO. 694/2015

Through Provisional Measure No. 694/2015, which was
published on September 30, 2015, the following changes
were made in Brazilian federal taxes legislation:

e Increase of the WithholdingIncome Tax Rate levied on
interest on net equity (“JCP”) from 15% t0 18%;

e Establishedthe limit of deduction of the interest, which
canbe considered the longterminterest rate (“taxa de
juros de longo prazo” - TJLP) orarate 5%, whichever
oneislower;

e Suspension of the benefits set forth by Law No.
11,196/2005 (“Lei do Bem”) for the2016 calendar year,
in regards to the exclusion in the calculation basis of
Income Taxand Social Contribution on Profits for
amounts superior to the ones effectively incurred with
Researchand Development (“P&D”):

e (i) tothelegalentitiesin general,executed directly
orthroughan ICT (public scientificand technologic
institutes) or private entities;

e (ii)tothelegal entities belongingto the computerand
automationindustry,asalso information technology.
Increase of the PIS-Import and COFINS-Importrate
(fromo.54%and 2.46%to 1.11% and 5.02%),applicable as
of January1,2016 onimportation of petrochemicals.

LAW NO. 13,254/2016: CREATION OF SPECIAL
REGIME FOR MONETARY AND TAX REGULATION
(RERCT)

OnJanuary 13,2016, Law No.13,254/2016 was enacted,
thereby creating the Special Regime for Monetary and Tax
Regulation (“RERCT”), which allows people or legal entities
who owned legally obtained goods and revenues which had
not been previously declared or had been declared with
inconsistencies on December 31,2014 to voluntarily declare



them to Tax Authorities withareductionin taxesand
penalties levied and ano criminal prosecution for failure to
reportsaid goodsand revenues.

Theregimeisapplicable toall resources,assets or rights

legally obtained, including but not limited to: bank deposits;

Summary - Brazilian Tax Returns

FEDERAL TAXRETURNS

TAXRETURN
ECF

SPED (ECD)

EFD-Contributions

DIRF

DCTF

DSPJ

DASN

SISCOSERV

FCONT

PER/DCOMP

GFIP/SEFIP

E-SOCIAL

DESCRIPTION

Demonstrates the calculation basis of IRPJ and
CSLL.

Digital file with the complete company’s tax
accounting ledger book, monthly balances.

Demonstrates the calculation basis of PISand
COFINS

Withheld taxinformation - contain all taxes
withheld when payingindividuals or other legal
entities

Information about federal taxes due and
information regarding the method of payment
of such debts

Simplified return to the legal entities that were
inactive during the previous calendar year
Digital file related to the companies under the
Simplified Tax Regime (“Simples Nacional)
Disclosure of transactions carried out between
Brazilian residents and non-residents involving
services, intangible assets,and other
operations

Bookkeeping of the equity and income accounts
accordingto the double entry method adopted
by companies

Electronic request for compensationand
restitution used by companies that have tax
credits to claim before the Brazilian IRS
Information about the social contributionsand
Government Severance Indemnity Fund for
Employees (“FGTS”).

Digital file with tax, labor and social security
obligations

quotas forinvestment funds;insurance policies;loan
operations with alegal entity or physical person;amounts
paid to foreign companies in the form of shares or capital
intangible assets such as software, know-how, trademarks;
vehicles, aircrafts,and vessels.

PERIODICITY

Annual

Deadline: last business day of June

Annual

Deadline: last business day of May

Monthly

Deadline: last business day in the second month
subsequent to the occurrence of taxable event
Monthly

Deadline: for calendar-year of 2015, DIRF must be
filed by February 29th, 2016

Monthly

Deadline: 15th business day of the second month
subsequent to the occurrence of taxable events
Annual

Deadline: January 2nd, 2016 to March 31st, 2016
Annual

Deadline: Until March 31st of subsequent year
Deadline: the last business day of the month
following the occurrence of related transactions.

Annual
Deadline: Last business day of June of the
subsequentyear

Monthly
Deadline: before the 7th day of the subsequent
month

Monthly, being gradually applicable as of
September2016
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STATE TAXRETURNS

States may have different names for each tax return, but, in general, the following tax returns are required.

PERODICITY

Monthly, before the 18th day of the
subsequent month

Monthly, before the 1oth day of the
subsequent month

Monthly, before the 15th day of the
subsequent month

Semi-annual

Upon occurrence of event.
Everysixmonths: regarding the first
semester, the deadlineis
September 30;regardingthe

TAXRETURN DESCRIPTION

GIA Monthly tax return with a compilation of all ICMS related
operations (purchase and sale of goods/fixed assets, as well as
consignation, transfers for lease and other operations com-
prised of movement of any kind of goods)

GIA-ST Operationsin which the company is responsible for withholding
and collecting ICMS due by third parties

SPED Digital file containing detailed ICMS related operations, with a
compilation of the tax calculations. Thisis reported to the
Federal Revenue and states in aspecific file layout.

DECLAN Taxreturn providinginventory control, tax books, stock
movement

CT-e Electronic Bill of Landing

DUB-ICMS Information about any tax benefits and incentives, whether or
nottheyare used by the company; any operation where ICMS
was not fully paid must be disclosed in detail.

Electronic Invoice must be issued when services are provided.

Invoice (NF-€)

The goodsand revenues will be treated for taxation purposes
as capital gainand will be submitted asincome taxata15%
rate.|naddition,a15% rate of penalty will be charged.

Governmental Incentives

The Brazilian government has established several benefits
intended to stimulate growth in developing sectors of the
economy;including financing, tax credits and exemptions.
Beloware some examples.

INCENTIVES IN THE MANAUS FREE TRADE ZONE

The Manaus Free Trade Zone (ZFM) was created,and is
regulated, by Law no.3.1730f June 6,1957and Decree-law no.
288 of Feb. 28,1967. The zone was promulgated to maintainan
industrial, trade and agribusiness center in the Amazonian
region. It sought to do this by creating economic conditions
intended to stimulate development by overcoming certain
local difficulties and the great distance between the produc-
tion siteand consumers. Special ZFM taxincentives have been
allocated under the Constitution until 2023.

The companies established in the ZFM may be eligible for
exemption from,orareductionin, the following taxes:

e Import Duty (II) on products intended for ZFM-
consumption (@reduction inimport duty rates for

GuIDE TO DOING BUSINESS IN BRAZIL

second semester, the deadlineis
March 3.

Upon occurrence of event.

materials incorporated into products manufacturedin
the ZFM when they are shipped to other points in Brazil);

e ExportDuty (IE) onproducts manufacturedinthe ZFM
forexport;

e Excise Tax (IPI) onforeign productsintended for
consumption or manufacturedinthe ZFMand on goods
produced inthe ZFMfor consumption anywherein Brazil;

e Income Tax (IR) for operationsand projectsapproved
by the Amazon Development Authority;

e Value-added Tax (ICMS) for products from other states
thatareintended for consumption or manufacture
inthe ZFM. Additionally, companies will have an ICMS
creditinrelationto products from other Brazilian states,
and refund of avariable ICMS payment for industrial
undertakings approved by the Amazonas Finance Office;
and

e TaxonServices (ISS) for companies providing services
under projectsapproved by the Manaus City Hall.

INCENTIVES IN THE ADA AND ADENE AREAS

The companies established by the Amazon Development
Agency (ADA) and the Northeast Development Agency
(ADENE) may be grantedareduction of upto75% of IRPJwhen
undertakinganinvestment project approved by these agencies.
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INCENTIVES IN THE EXPORT PROCESSING ZONES

In Brazil, Export Processing Zones (ZPEs) were regulated by
Law No.8.392/1992. The intention of the federal government
is to grant tax incentives to companies that are established in
the ZPEsand export their products. Companies established
inZPEs may import “permanent assets” exempt from I, IPI,
PIS-Importand COFINS-Import. Moreover,companies
establishedin ZPEs may be granted areductionin ICMS
levied onimportsandacquisition of assets in the Brazil’s
domestic market.

STATE TAXINCENTIVES — REDUCTIONS OF ICMS

In order to attract investments, some Brazilian states grant
reductionsin the ICMS rate for companies established
within the state.

SPECIAL REGIME FOR INFRASTRUCTURE
DEVELOPMENT INCENTIVES

In 2007, Brazil’s federal government created the Special
Regime for Infrastructure Development Incentives (REIDI),
which gives companies that have anapproved infrastructure
project related to the development of transportation, ports,
energy and basic sanitation taxincentive benefits..

Companies that qualify for REIDI also benefit from a
suspension of PISand COFINS on domestic sales,imports of
new machineryand equipment,and construction materials.

These suspensionsare converted into zero rate taxation after
the use of the materials or goods inthe infrastructure workis
established. If the useis not established, the tax must be paid.

SPECIAL TAX REGIME FOR INFORMATION
TECHNOLOGY EXPORT COMPANIES

In 2005, the Brazilian government created the Special Tax
Regime for Information Technology Export Companies
(REPES) that is designed to benefit legal entities that
perform activities related to software development or
information technology servicesand obtain at least 8o
percent of their annual gross product and service revenues
from exports. The tax benefits created by REPES are: (i)
exemption from PISand COFINS on gross revenues from the
sale of new goods or services intended for the development
of softwareand information technology in Brazilto another
REPES beneficiary entities and (ii) exemption from PIS-
Importsand COFINS-Imports on the acquisition of new
goods orservices intended for the development of software
and information technology in Brazil.

SPECIAL REGIME FOR ACQUISITION OF CAPITAL
GOODS BY EXPORT COMPANIES

In 2005, the Brazilian government created the Special
Regime for Acquisition of Capital Goods by Export
Companies (RECAP), whichis designed to benefit compa-
nies whose gross export revenue has reached at least 8o
percent of their total gross revenue for at least two calendar
years. The tax benefits related to RECAP are: (i) exemption
from PISand COFINS onthe gross revenues from the sale of
new machines, appliances, instrumentsand equipment to
another RECAP beneficiary entity and (i) exemption from
PIS-Importsand COFINS-Imports onacquisition of new
machines and equipment.

PADIS/PATVD - SPECIAL REGIME FOR PRODUCTION
OF SEMICONDUCTORS AND DIGITAL TELEVISION
EQUIPMENT

Through Law No 11,484/2007, the manufacturingand R&D
performanceinsuch areas grant the following benefits: (i)
Zero percent rate of PIS, COFINS and IPl on the acquisition
(importsand domestic) of machinery, devices and equip-
ment,and on the sale of said products; (ii) corporate income
tax rate reduction on the exploration profit (it must be
registeredas a capital reserve);and (iii) For PADIS only,a
zero percent Import Tax () and CIDE on remittances abroad
inrelation to royaltiesis applicable.

BRAZILIAN TRANSFER PRICING RULES

IRPJand CSLL are payable on taxable income adjusted by the
additions, exclusions and offsetting prescribed by tax laws.
The Brazilian Transfer Pricing Rules (“TP Rules”) is one of
these adjustments.

The TP Rules seek to avoid the transfer of projectsabroadas
aresult of price manipulation onimports or exports of
goods, services or rights in transactions with foreign-based
related parties. In other words, the transfer pricingrules
seek to ascertain whether pricing policiesininternational
transactions between related companiesarein line with the
conditions of the market @rm’s length) or if they are being
used to transfer profitsabroad.

The Brazilian TP Rules do not fulfillthe OCDE Model and sets
forth methodsin orderto define the parameter price that
must beadopted by related entities.

BRAZILIAN THIN CAPITALIZATION RULES

Brazilian Thin Capitalization Rules were enacted at the end
of 2009. They limit the deductibility of interest paid to
foreign companies by arelated Brazilian company.
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Pursuant to Brazilian Thin Capitalization Rules, interest paid
fromasourceinBrazilto arelated legal entity that is
domiciledabroadinajurisdiction thatis neitherataxhaven
noraprivileged taxregime shall only be deductible in Brazil if
theamount of the indebtedness is not higher than twice the
amount of the net equity of the legal entity resident in Brazil.

If the recipient of the interest is domiciled inatax haven
jurisdiction oraprivileged tax regime, the interest paid shall
be deductiblein Brazil only if the amount of the indebted-
nessis not higher than 30% of the amount of the net equity
of the legal entity resident in Brazil.

If the indebtedness exceeds the ratios mentioned above, the
interest related to the excess will not be considered deduct-
iblefor IRPJand CSLL purposes.

The Brazilian Thin Capitalization Rules also apply to
transactionsin which the Brazilian company is surety,
guarantor,attorney or any anyone who negotiates on
behalf of arelated company.

DOUBLE TAXATION TREATIES

Brazil has signed and ratified double taxation treaties with
the followingjurisdictions: Argentina, Austria, Belgium,

Canada, Chile, China, Czech Republicand Slovakia, Denmark,

Ecuador, Finland, France, Hungary, India, Israel, Italy, Japan,
Korea, Luxembourg, Mexico, Netherlands, Norway, Peru,
Philippines, Portugal, South Africa, Spain, Sweden, Trinidad
and Tobago, Turkey, Ukraine,and Venezuela.

The tax treaties call for maximum rates applicable onincome
earned by aresident of a countryinanother country.
Therefore, the domestic legislation of the countries that
entered into the treaties must observe the limits determined
by those treaties.

BASE EROSION AND PROFIT SHIFTING (BEPS)
RULES

Even though Brazil has adopted the BEPs Project, the only
legalact enacted regarding one of the BEPS’ action was
Provisional Measure No. 685/2015. MP 685/2015 has created
the obligation to fileareturn with informationabout
operations that result in suppression, decrease or defer-
ment of taxes. However, Law No.13,202/2015, which isthe
conversioninto Law of Provisional Measure No. 685/2015,do
not provide suchancillary obligations.

The following table summarizes the applicable maximum
ratesaccording to double taxation treaties signed by Brazil:

DIVIDENDS (%) INTEREST (%) ROYALTIES (%)
Argentina - - =
Austria 15 15 10 0r150r 25
Belgium 15 100r15 100r150r25
Canada 15 100r15 150r 25
Chile 100r15 15 15
China 15 15 25
Czech Republicand 15 100ri5 150r25
Slovakia
Denmark 25 15 150r25
Ecuador 15 15 150r25
Finland 10 15 100r150r25
France 15 100r15 100r150r25
Hungary 15 100r15 150r 25
India 15 15 150r 25
Israel 100r15 15 150r 25
Italy 15 15 150r 25
Japan 125 12.5 12.50r150r25
Korea 15 100r15 150r 25
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DIVIDENDS (%) INTEREST (%) ROYALTIES (%)
Luxembourg 150r25 100r15 150r25
Mexico 100ri5 15 15
Netherlands 15 100r15 150r25
Norway 15 15 150r25
Peru 100r15 15 15
Philippines 150r25 100ri5 150r25
Portugal 100r1i5 15 15
South Africa 100r15 15 1o0r15
Spain 15 100r15 100r15
Sweden 150r25 150r25 150r25
Trinidad and Tobago 100r15 15 15
Turkey 100r15 15 100r15
Ukraine 100r15 15 15
Venezuela 100ri5 15 15

FEDERAL DECREE NO. 8506/2015 - TREATY
BETWEEN THE GOVERNMENT OF THE UNITED
STATES OF AMERICA AND THE GOVERNMENT OF
THE FEDERATIVE REPUBLIC OF BRAZIL TO IMPROVE
INTERNATIONAL TAX COMPLIANCE AND TO
IMPLEMENT “FATCA”

On August 25,2015, Federal Decree No. 8506/2015was
published in the Official Gazette. This decree enacts the
treaty entered into by Braziland USA to improve interna-
tional tax compliance and to implement the Foreign Account
Tax Compliance Act (“FATCA”),and was signed in Brasiliaon
September 23,2014.

The aforementioned Decree enacted an agreement of
cooperation between Braziland the United States to
provide financial information of the citizens or companies of
these countries. The sole purpose of theagreement is to
identify and combat the tax evasion, especially of US citizens
and companies. In order to achieve the aforementioned
purpose, it willbecome mandatory for financial institutions
tosubmitanannual return.

FATCA gives non-US financial institutions the obligation to
report financialinformation related to US citizens and
companiesand related to citizens and companies that
appears to be fromthe USto the IRS. Asabove said, the

return must be submitted annually and must contain
information such as the account number, account
balance,alsoinaddition to every other piece data
established by the decree.

Inthe event of non compliance with the agreement, the
financial institution will be given a penalty, which consists of
the withholding of 30 percent of any payment of U.S. origin
toany nonparticipating financial institution subjected to the
withholding of taxes.

Endnotes

2 According to Senate Resolution No. 13/2012 and ICMS Convention No
38/2013, interstate transactions with goods previously imported are
subject to 4% ICMS rate. However, if the imported good is submitted
in Brazil to a manufacturing process, the 4% ICMS tax rate is solely
applied in cases of “import content” higher than 40%. The import
content is provided through the percentage correspondent to the
quotient between the amount related to the part imported and the
total value of subsequent interstate transaction. The tax effect is
basically a decrease in the tax burden of the interstate transaction,
since the regular tax rates applicable are 7% or 12%.

3 These tax rates of Causa Mortis and Donation Tax in Rio de Janeiro
have been changed by Law No. 7,1774/2015 and will become effective
on March 28th, 2016. For clarification purposes, 1 UFIR-RJ corre-
sponds to BRL 3,0023 in 2016.

4 We have informed the tax returns required by Rio de Janeiro State,
as in example.

TAUIL & CHEQUER | MAYER BROWN

BRAZILIAN TAX SYSTEM

33



Employment & Benefits

35 /| Legislation

35 // Employees’ Records

35 /| Work Relationship

36 // Basic Rights of Employees

37 /| Expatriates

39 // Termination of Employment Contract

40 /[ Employer’s Obligations



Legislation

Brazilian employment conditions are regulated and gov-
erned by the rules provided by the Brazilian Constitution, the
Consolidation of the Labor Laws (Consolidagcdo das Leis do
Trabalho or “CLT”) and also by collective bargaining
agreements entered into by and betweenthe employees’
and employers’ unions. The freedom to negotiate an
employment contractis, however, limited to the principles
andrulesset forthin the Brazilian labor laws.

Brazilian labor laws grantall workers in Brazilanumber of
specificrights, including the right of protection against
arbitrary dismissal,a minimum wage, unemployment
insurance, maternity and paternity leave and occupational
accidentinsurance. Inaddition, the Brazilian Constitution
prohibits employment discrimination on the basis of race,
gender, age, color or marital status.

Employees’ Records

GENERAL ISSUES

The employer must keep arecordin the Employees Registry
Book of each employee hired. This book must be registered
with the Regional Labor Office (SRT). New companies have
30 daysto certify their books before the SRT, starting from
the date on which the first employeeis hired.

EMPLOYMENT BOOKLET

The employment booklet (CTPS) is issued by the Labor
Ministry (MTE). The employee must personally goto MTE
and present the required documents and information to
obtainthe CTPS.

The employer has 48 hours from the employee’s engagement
to proceed with the proper registrations (employment date,
function,compensation and special conditions, ifany) inthe
CTPS. Registrationsinthe CTPS mustalso be performedin
the event of termination of the employment contract.

Anemployer’s failure to make the proper registrations in the
CTPSinrelationto the employee may result in the payment
ofapenaltytothe laborauthorities.

Work Relationship

Aformal writtenagreement is not required under Brazilian
law for purposes of characterizing the employment
relationship. Brazilian labor laws contemplate several rights
thatareinherenttoan employment relationship,and these
rights do not need to be established inawritten contract.

The conditions set forth in the employment agreement
cannot be modified oramended without the employee’s
consent. However, any modifications oramendments that

conflict with the employee’s legal rights, even if made with
the employee’s consent, are deemed to be legally nulland
void before the Brazilian labor courts.

EMPLOYMENT CONTRACT FORAN INDEFINITE TERM

Asageneral rule,an employee is contracted foran indefinite
period of time. However, there are circumstances when the
contract can be forafixed time period.

EMPLOYMENT CONTRACT FOR A FIXED TERM

If the parties agree on a certain date for the termination of
the employment relationship, then the contract is for afixed
period. The law definesa contract for afixed period as “a
contract whose effectiveness depends upona prefixed date
or upon the performance of specific services, or upon the
occurrence of some event susceptible to prediction.” The
CLT specifically allows contracts for a fixed period only in the
following cases: (i) services whose transitory nature justifies
the predetermination of a contractual term; (ii) temporary
businessactivities; or (iii) a probationary contract.

The term of a probationary contract cannot exceed 9o days;
the term of other permissible fixed-term contracts may not
exceed twoyears. If afixed-term contract is executed fora
shorterterm (i.e.,lessthan 9o days or two years,as the case
may be), the law allows one extension limited to the maxi-
mum term established by the law. Otherwise, this
employment contract will be considered as havingan
indefinite term.

The law does not allowanother contract for a fixed period to
be executed between the same employee and employer until
sixmonths after the end of the last contract. The fixed-term
contract cannotinclude provisions that allow either party to
terminate the contract for any reason before the fixed term.

TEMPORARY WORKERS

Temporary workis defined by law as the service rendered by
anindividual toafirm onashort-termbasisin order to
replaceits regular permanent staff (e.g., vacation, maternity
leave) orasaresult ofan extraordinaryincreaseinits
business. Temporary workers are not employees of such
firm; rather,theyare registered as employees of companies
that supply workers to other companies. Inthis sense, all the
labor rights of the temporary workers shall be borne by
these specialized companies. The term of these agreements
is three months with the possibility of extension until the
maximum of nine months. Any extension must be duly
explained tothe Labor Ministry.

DEFINITION OF EMPLOYEE

Inaccordance with the CLT,an employeeis definedasa“person
who provides services onaregular basistoanemployer,atthe
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employer’s directionand upon receipt of wages.”

The following categories of workers are not considered
“employees” under the CLT.

INDEPENDENT CONTRACTORS

Independent contractorsare individuals who render
services onan occasionaland independent basis to third
parties, without an employment relationship. In orderto be
consideredanindependent contractor, the individual should
not be controlled by the contracting party (e.g., managers
appointed in the corporate documents of the company).
Independent contractorsare entitled to freely negotiate
their remuneration with the contracting party and no labor
rights are due to such workers. For purposes of mitigating
any labor risks, the contracting party must prevent any of
the characteristics of employment relationship,avoidingany
direct subordination and not controlling the workday of the
independent contractor.

APPRENTICES

Anapprenticeis defined asastudent fromtechnical schools,
between theages of 14and 24, subject to professional
training for the job.

Employersare obliged to hireanumber of apprentices equal
to 5 percent of the total number of employees who perform
technical services to the company. However, there are some
limitations on the employment of apprentices.

The validity of an apprenticeship agreement is conditional
onits proper registration in the CTPS. Anapprenticeisalso
entitled toaminimum wage. The term of anapprenticeship
agreement shall not exceed two years, although the
agreement may be terminated with cause or at the request
oftheapprentice before the expiry of suchterm.

OUTSOURCING

Companiesareallowed to outsourceancillary services
(Precedent No.331, Il Superior Labor Court-TST), but not their
corebusinesses —i.e.,those services directly related to their
corporate purpose cannot be outsourced, whichis considered
unlawful by the TST andthe Labor Ministry (“MTE”).

Inordertoavoid labor risks, the company should only enter
intoan outsourcingagreement with specialized and reputable
companies,and it should do so only for services thatare not
directly related to the company’s main purpose (e.g., security,
cleaningservices, IT and other support services).

Bill of Law 4330/2004, which s still under discussionin the
legislature, would allow for the possibility of outsourcing
ancillary services.

GuIDE TO DOING BUSINESS IN BRAZIL

Where anindividual whoisemployed by athird party
throughan outsourcingagreement is directed by the
contracting company, thereis arisk that individual will file a
claim against the company before the labor courts demand-
ingthe recognition of the employment relationship. This can
resultinthe company being held liable for salaries, vacations,
Christmas bonuses (called “13th salary™), social security
(INSS) and other labor benefits.

Also, for purposes of avoiding labor risks, it is advisable to
includeaprovisioninthe outsourcingagreement requiring
the outsourcing company to present,onamonthly basis,a
copy of the receipts of the payment of the employees’ labor
rightsand contributions, subject to the retention of its fee.
This provision isadvisable due to the fact that the company
may also be liable for the payment of all labor rights and
contributions (e.g., FGTS - Severance Indemnity Payment
Fund, INSS,income tax).

Basic Rights of Employees

SALARY AND OTHER REMUNERATION

Under the Brazilian labor law, any individual renderingany
kind of service is entitled to compensation, which is known
as “saldrio” (wage or salary) and is usually paid onamonthly
basis. The wage paid to an employee may never be less than
the minimum wage or than the minimum wage level (piso
salarial) established in the collective bargaining agreement
fortherelevant professional category.

Foralllegal purposes,inadditionto cash,salary includes
food, housing, clothingand any other benefits the company
provides habitually to employees by explicit or tacit agree-
ment. Thus, these benefits should be included in the total
amount that should be used as basis for the calculation of
the contractualand severance payments, such as 13th salary,
vacations and Employee Severance Indemnity Payment
Fund (FGTS).Inthe same manner, it will serve as basis for
calculation of income taxand social security contribution.

Oncethese benefits are considered part of the employ-
ment contract forall legal purposes, they become
permanentand cannot be withdrawn by the employer or
waived by the employee.

WORKDAY

Foremployees working for private entities, the maximum
workday is eight hours and the maximum workweek is 44
hours.In Brazil,employeesare entitled to at least one rest
period within the working day (minimum of oneand up to two
hourstolunchandrest),andalsotoarest periodin between
working days (at least 11 uninterrupted hours to rest).
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Forsome specific professional categories, called “categorias
profissionais diferenciadas”, collective labor bargaining can
establishadifferent length for the workday or workweek.

Work performed beyond these time limits is considered
overtime. Up to two hours’ overtime per day may be
rendered by the employee. The minimum compensation for
overtimeis 50 percent higher than the normal hourly rate.

WEEKLY REMUNERATED REST PERIOD

Allemployees have the right to one paid rest day, which
should preferably fall onaSunday. In the case of employees
who receive their salary ona monthly basis, the paid rest
daysareincluded inthe monthly salary. The Labor Courts
held the understanding that overtime on Sundays or
holidays must correspond to remuneration equal to 100
percent of the regular hourly rate.

VACATIONS

After completing one year of service in the same company
(acquisition period), every employeeis entitled to 30 vacation
daystousethroughoutthe nextyear,aslongasthe employee
has not been absent from work more than five times during
this period without justification. The vacation should be
granted to the employee within 12 months of completing the
initial year of service. The employee may sell 10 vacation days
back to the employerand use the remaining 20 days.

VACATION BONUS

Atthetime they take theirannual vacation leave, employees
have also the right to receive an additional bonus payment
equalto one-third of their normal monthly wage.

13TH SALARY (ALSO KNOWN AS “CHRISTMAS
BONUS™)

The employer shall pay to the employee asalary bonus,
known as Christmas bonus, correspondingto a payment
equal tothe employees’ monthly wage. The Christmas
bonus shall be paid to the employee as follows: 40 percentin
Novemberand 60 percentin December.

UNHEALTHY CONDITIONS, RISK AND NIGHT
PREMIUM

Whenthe employmentincludes activities considered by law
to be hazardous,an additional monthly allowance will be
paid by the employer. Such allowance should be equivalent
to10 percent, 20 percent or 40 percent of the minimum
wage, depending onthe degree of hazard involved.

Whenthe employmentincludes dangerous activities, such
asthose involving contact with explosives or flammable
materials,an additional payment in compensation for the

riskinvolved will be paid by the employer at 30 percent of the
employee’s salary.

Employees who work between 1o p.m.and 5a.m.are entitled
toreceive an additional allowance of at least 20 percent
above the daytime working hour (hourly rate).

EMPLOYEE TENURE

Employees whoare pregnant, members of a union or CIPA
(Accidents Prevention Internal Committee) or onsick leave
due to work-related accidents are entitled to certain
employment tenure protections.

EMPLOYEE SEVERANCE INDEMNITY PAYMENT FUND

Under the employee Severance Indemnity Payment Fund
system (FGTS),an employer must deposit the equivalent of
8 percent of each employee’s compensation for the previous
monthintoablocked bankaccount that was openedinthe
employee’s name.

A contract terminated by the employer without just cause
entitles the employee to withdraw the FGTS deposits,
together with interest, monetary adjustmentandafurther
40 percent calculated over the total amount deposited by
the employer. Additionally, the employer must paya1o
percent penalty to the government.

Expatriates

The employment relationship with an expatriate requires the
existence of awrittenagreement. Inaddition, the expatriate is
required toapply forapermanent or,in certain cases,a
temporaryvisa. The temporary visais used for employees
who willworkin the country for short periods of time.

The expatriate worker can performtechnical services under
asignedtechnical assistance agreement between a Brazilian
company and a foreign company. Because the technicians
will have an employment relationship with the foreign
company, they are supposed to continue receiving compen-
sationabroad,and there would be no needforan
employment agreement with the Brazilian company.

In order to obtain the permanent visa, the company will have
to comply with the following requirements, established by
the MTE:

e Proveitreceivedatransfer of “know how,” or of
any other capital goods, with the value equal to or
greater than USD50,000, or the equivalentin any
other currency, for each nonresident appointed fora
management position. For this purpose, the company
must presenta copy of the Foreign Capital Registry
Certificate (Registry Certificate) issued by the Brazilian
Central Bank (BACEN). In this case, the company must
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alsoundertake to create at least 10 employment posts
inatwo-year period after the company’s formation, or
after the investment of the nonresident appointed as the
manager or officer of the company; or

e Provethereceipt of investments equal to or greater than
USD200,000, or the equivalentinany other currency,
foreach nonresident appointed foramanagement posi-
tion, presenting for this purpose (i) the foreign exchange
contract issued by the receptor bank of the investment
and (i) theamendment of the Articles of Association,
duly registered with the competent Commercial
Registry, proving the investment in the company andthe
appointment of the manager conditional on his perma-
nentvisabeingissued.

FOREIGNERS WORKING IN BRAZIL AND VISAS

At least two-thirds of a company’s employees must be
Brazilian. This ratio also applies to the company’s payroll, so
that two-thirds of the expenditure on compensation must
be destined for Brazilian citizens.

Under Brazilian law, foreigners with tax residence in Brazil
are granted the same rights as Brazilian citizens. However,
the granting of work visas in Brazil depends on certain
requirements.

Law No. 6,815/1980 requires that foreigners must obtaina
visa before entering the Brazilian territory. Brazil’simmigra-
tion policy is coordinated by the Brazilian Immigration
Council,abody of the Labor Ministry.

The granting of any kind of visa is conditional upon national
interests. Brazilian law contemplates the following types of
visas: (i) transit; (ii) tourist; (i) temporary; (iv) permanent;
(v) courtesy; (vi) official;and (vii) diplomatic.

Transit visas, which allow a stay for anon-extendable 10-day
period,are requiredforallforeignersin transitin Brazil,
except for those stopping on national soil only in order to get
aconnection ofanysort.

As the Brazilian government has signed several treaties for
reciprocal treatment regarding the entry and exit of tourists,
some nationalities are not required to obtainatourist visa.

Temporary visasare available foravariety of individuals,
including (i) those on cultural trips; (i) those on business
trips; (iii) sportsmen; (iv) artists; (v) students; (vi) profes-
sionals contracted to work foralocal organization or to
render services for the Brazilian government; (vii) mass
media correspondents; or (viii) missionaries. These visas
authorize foreignersto stay in Brazil for a specified period of
time. The visaholder mayalso leave and returnto the
country within the original period of stay. The grantingand
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validity of avisadoes not prevent foreigners fromapplying
forand obtaining new visas of the same or a different type.

Foreignersintending to engage in any remunerated
activity in Brazilian territory must apply for atemporary or
permanent visa.

Temporary visas will only be granted to professionals who
meet the requirements of the Brazilian Immigration Council
and have awork contract approved by the Labor Ministry,
unlesstheyare visiting Brazil to render services tothe
Brazilian government.

Brazilian legislationimposes certain restrictions upon the
holders of temporary visas, such as not being permitted to
become managers of companies.

Dependents of temporary visa holders and foreign students
may not engage in remunerated activities. Foreigners who
have entered Brazil on temporary visas but with work
contracts may only engage in remunerated activities with
the companies that contracted them.

TECHNICAL SERVICES

Itisalso possible to obtainatemporary visawherethe
transfer of technology is contemplated inan agreement
betweenaBrazilian and aforeign company. Brazilian law
states that the demand for such technical services must be
specificand sporadic.

The technical assistance or technology transfer agreement
must be registered with the National Industrial Property
Institute. The temporary visawill be valid for up to two years,
extendable foran equal period,and cannot be transformed
intoa permanentvisa.

EMPLOYMENT CONTRACTS WITH FOREIGNERS

Foreigners may apply foratemporary visato engage in
remunerated activities in Brazil underan employment
contract entered into with a Brazilian company. The
respective application must be submitted to the Labor
Ministry for review,accompanied by documents showing
evidence of the professional skillsand expertise of the
foreigner,inaddition to his/her suitability for the activities to
be performed within Brazilian territory.

Visarequirementsinclude: (i) two years’ experience in the
practice of a high-level profession or (ii) three years’
experienceinthe practice of an average-level profession,
withaminimum education of nine years. The Brazilian
company must provide the Labor Ministry with the reasons
for hiringforeigners for the relevant positions.



PERMANENT VISA

A permanent visawill be issued to aforeigner who intends
tostayin Brazil for an indefinite period. To obtaina
permanent visa, the foreigner must demonstrate certain
levels of qualification. The skills offered by the foreigner
have to be specialized.

Aforeigner holdinga permanent visamay leave the countryand
returnwithoutanentryvisa, provided that no more thantwo
years have elapsedsince that person’s departure from Brazil.

Aswasdescribed inthe “Expatriates” section,above, the

granting of permanent visas to foreigners who are officers
or executives, or who hold other management positionsin
Brazilian companies, will be subject to other requirements.

Termination of Employment Contract

GENERAL ISSUES

Employment agreements can be terminated by either party.
The employer may dismiss an employee with or without just
cause. Termination for just cause may result from violation
of the employee’s legal, contractual or behavioral duties,
givingthe employer the right to terminate the employment
agreement. “Just cause” eventsare determined by law and
include such grounds as negligence, misdemeanor, insubor-
dination,abandonment of the job and disclosure of
company secrets.

Anemployment relationship also may be terminated by the
employee’s resignation, the employer’s default and other
factors that trigger the rights to possible indemnification.

PRIOR NOTICE OF TERMINATION

Law No.12,506/2011 establishes that the prior notice
corresponds to the period of work of the employee for the
employer. Thus, until one year of service, the employee s
entitled to 30 days of prior notice; after one year, the
employeeis entitled to three days’ notice per year of service,
untilthe maximum of 9o days.

If an employer wishes to terminate an employment contract
without cause, the employer must either give the employee
the corresponding days of prior notice orindemnify the
employee for such period. Duringthe notice period, the
working day of the employee should be reduced by two
hours per day or by seven consecutive days, without
prejudice to the payment of the employee’s entire salary.

EMPLOYEE RIGHTS ON DISMISSAL
DISMISSAL WITHOUT JUST CAUSE

Fixed-Term Contract

No additionalindemnity is payable toan employee onthe
termination of the employment relationship due to the
expiration of the fixed term. However, if the employee is
terminated without cause before the contract expires,an
indemnity inthe amount equivalent to half of the salary due
tothe employee for the unexpired portion of the contract
must be paid.

Indefinite-Term Contract

For contracts without a fixed term, upon termination by the
employer without just cause, the employee shall have the
following rights:

e Outstandingsalaryforthe days worked duringthe month;

e Prior notice, which may be convertedinto the equivalentin
cash, if the company does notintend to allow the employee
onto the company premises during the notice period;

e Theacquiredvacation period (if the last period was not
taken) plus an additional one-third,amounting to one
and one-third month’s salary;

e Vacationrights proportional to the time worked after
the last full vacation period, plus the corresponding
additional one-third;

e Proportional13thsalary (calculated onthe salary earned
duringthe last month of employment);

e FGTSdepositsdueatthe termination;and

e FGTS penalty equaling 40 percent of the totalamount
deposited inthe employee’s FGTS account duringthe
employment contract, plus 10 percent on the said
amount to the government.

DISMISSAL WITH JUST CAUSE

Inthe event of dismissal for cause — in either a fixed-term
contract or anindefinite term contract — the employee will
not be entitled to the FGTS penalty, prior notice, pro rata
13th salary or vacation pay. The company will be liable only
fortheamountalready due to the employee, suchas the
salary balance corresponding to the days worked and
vacations not enjoyed. In the case of adismissal for cause,
the employer will be required to provide sufficient evidence
regardingthe violation that caused the dismissal.
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RESIGNATION

Aresigningemployee is entitled to all the severance pay
listed above, except for prior notice and the FGTS penalty.

Employer’s Obligations

GOVERNMENT CONTRIBUTION

Based onthe monthly salary earned by the employee, the
employer must pay:

e 8percenttotheFGTS;

e 20 percenttothelINSS;

e 3.30percenttoseveral publicand private institutions,as
follows:

e INCRA—o0.20 percent;

e SENAI/SENAC —1percent;

e SESI/SESC—1.50 percent;

e SEBRAE—o0.60 percent;

e 250 percentaseducationsalary;and

e 2percentasacompulsoryinsurance forlaboraccident
(SAT) paid to the Social Security (@verage).

Dependingonthe type of activity developed by the
employer, the above contributions mentioned may be
subject to specific charges and destinations.

GuIDE TO DOING BUSINESS IN BRAZIL

UNION DUES

Each January,the employer shall pay union dues propor-
tional to the capital of the employer’s company andits
revenues. The payment of the union dues is based on the
number of employees who belong to a determined eco-
nomic, occupational or professional category represented
by the union.

EMPLOYER’S WITHHOLDING OBLIGATIONS

The employer is responsible for withholding the following
taxesand contributions:

e Between8and 11 percent of the employee’s monthly
salarytothe INSS;

e Personalincome tax ranging from 15to 27.5 percent,
depending onthe amount of the employee’s monthly
salary;and

e One-thirtieth of each employee’s monthly salary to the
employee’s union, to be paid once each year.



Brazilian labor laws
grant all workers the
right of protection
against arbitrary
dismissal, a minimum
wage, unemployment
Insurance, maternity
and paternity leave
and occupational
accident insurance.
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INTELLECTUAL PROPERTY

The protection of intellectual property is regulated by
federal law and international treaties.

Brazilian legislation conforms to most of the standards
established by the Agreement on Trade Related Aspects of
Intellectual Property Rights (TRIPS),an international treaty
entered into by the members of the World Trade
Organization (WTO) andincorporated into Brazilian
regulations by Decree no.1.355/94.

Industrial Property

The Brazilian Industrial Property Institute (INPI) isthe
governmental body responsible forissuingand enforcing
therulesonindustrial property rights.

Accordingtothe Brazilian Industrial Property Law (Law no.
9.276/96) protection shall be granted to trademarks, patents,
utility models and industrial designs. False geographical
indications and acts of unfair competition shall be prohibited.
This law introduced certaininnovative concepts,such as the
grant of patents for prescription drugs, chemicals, pharma-
ceuticalsandfood products,and the acknowledgment of
rightsinherent to well-known trademarks.

Company names are also protected as industrial property,
butare regulated by specificrules.

TRADEMARKS

Alltrademark rights derive from registration in Brazil. As a
general rule,atrademarkisawarded to the first party that
applies forthe registration. Brazilians or foreigners can
apply fortrademark registrationat INPI.

ABraziliantrademark s used by Brazilian or foreign companies
todistinguish products or services related to their activities.

Beforeapplying foratrademarkin Brazil,a foreign
company should search for existing trademark registra-
tionsand unregistered trademarks being used in the
market. The Brazilian patent and trademark office uses
the Nice International Classification Systemin order to
classify trademarks.

However, trademarks that are well-known in the relevant
industry are granted protection under Brazilian law,
regardless of registration in Brazil, pursuant to the Paris
International Conventionand the Industrial Property Law.

Foreign trademarks are registered under the terms of the
Paris Convention and, consequently,are granteda priority
term of sixmonths, counting from the date of the trademark
applicationin the country of origin, for their ownerstoapply
forthe same trademarkin Brazil.

The main reason for registeringatrademark within the
priority period set out by the Paris Conventionis that the

date of filingin the country of origin willalso be valid in Brazil.
However, the Paris Convention benefits will not apply ifa
trademark is applied forin Brazil by aforeign person without
apriority claim under the Paris Convention.

Oncethetrademarkis registered, the foreign company has
fiveyearsto start usingitin Brazil. The company must use
thetrademarkinthe exact formin which it was registered
and only onthe goods or services listed on the registration
certificate. If the trademark is not used, third parties may
request its cancellation for lack of use.

If the trademark is used by its owner or alicensee in Brazil,
registration will be valid for 10 years and this protection term
may be renewed for successive 10-year periods.

PATENTS AND UTILITY MODELS

Apatentisgranted whenaninventionis novel,involvesan
inventive step oris capable of industrial application. To
comply with the novelty requirement, the invention must be
new to the world’s body of technical knowledge. An invention
involves aninventive step when it is not obvious to a person of
ordinary skillinthe relevant area. Industrial applicability is
satisfied when the invention can be manufactured or
incorporated into practice in the respective industry.

Anitem of practical use, orany part thereof, is patentable
asa utility model provided that it is capable of industrial
use, presentsanew shape or layout and involves an
inventive act that resultsin functionalimprovementin
terms of use or manufacture.

Patents provide protection for 20 years (for inventions) or 15
years (for utility models), counting from the date of filing of
theapplicationat INPI.

Patentapplications filed before INPI must contain the
inventor’s claims,acomplete description of the invention,
withadrawing (if appropriate),and evidence of compliance
withalllegal requirements. INPlwillthen proceed witha
preliminary formal review and afiling certificate will be
issued. This application will be kept confidential for 18
months, after which it will be officially published. The
inventor has 36 months to request a technical examination
of the patent application. If no such request is made, the
application will be dismissed. The letters patent will be
issued after granting of the patent applicationand may be
canceled by court orderatanytime.

UNFAIR COMPETITION

Besides the above-mentioned protections, the Industrial
Property Law criminalizes acts of unfair competition, which
actsare punished by imprisonment or fine.
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Unfair competition is characterized by the intention of a
party to discredit another’s business or to create confusion
forthe consumer with other products. Unfair competition
entitlesthe aggrieved party to seek reparationsinthe civil
sphereand impose criminal liability onthe offender.

Among other events, unfair competition isasserted
against whoever:

e Publishes,gives or discloses false informationabout a
competitor oritself;

e Usesillegalmeanstoattractanother’s clientele;

e Misleads the consumer through advertising campaigns
that have avery strongsimilarity either to the com-
petitor’s advertising campaign or to the competitor’s
product, itself;

e Sells,displays or offers for sale,inanother’s container
orwrapper,an adulterated or counterfeited product, or
tradesitforanother product of the sametype, evenif
not adulterated or counterfeited;

e Givesorpromises money or otherassets to employees
of acompetitor, encouraging such employees to neglect
their duties to the detriment of the competitor; and

e Makesan unauthorized disclosure of, or exploits or uses,
any confidential matter, information or data usedin
industry, trade or service activities to which the person
had accessasaresult of a contractual or employment
relationship, even after terminaation of the correspond-
ing contract, except for any matter, information or data
thatisavailable to the public oris clearly available to an
expertonthe matter.

TECHNOLOGY TRANSFER, PATENT AND
TRADEMARK LICENSE AGREEMENTS

Technology transfer, patent, trademark and franchise
license agreements must be recorded with INPIto be
enforceablein Brazil. Only after receiving INPI’s approval do
these agreements become binding on third parties.

Generally,technology transfer agreements deal with the
acquisition of know-howand technology not protected as
anindustrial property right; they provide foraccess to
techniques, planningand programming methods, research,
studiesand designs.

Remuneration for the technology to be transferred may be
established atan overall price,a price peritemsold, a
percentage of the profits or a percentage of the net sales,
less taxes, fees and other charges agreed to by the parties.

Asarule, technology transferagreements must specify their
objectand clearly describe the method to be adopted for
the actual transfer of technology. Patent or trademark
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license agreements must set out the conditions for actual
use of the patents regularly filed or grantedin Brazil or for
thelicensing of the respective trademark or trademark
applicationin Brazil.

Furthermore, patentand trademark licenses must specify
whether the license is granted with exclusivity onaremuner-
ated or royalty-free basis,and if sublicensingis allowed. The
term of effectiveness of such agreements cannot exceed the
validity of the patent or trademark registration.

FRANCHISING

Franchisingin Brazil is regulated by Law no. 8.955/94 and by
the Brazilian Association of Franchising Auto Regulation
Code.

Law no 8.955/94 defines the franchising systemand governs
the relationship between franchiser and franchisee, from
the preliminary negotiation untilafranchisingagreementis
executed.

The key point of the law appears in Article 3, which deals with
the obligation of the franchiser to furnish to the potential
franchisee the Franchise Offering Circular (adaptation of
original Uniform Franchise Offering Circular or “UFOC”).

This offering circularisadocumentintended to provide the
future franchisee with a very clear scenario of the business.
Among otherinformation, this offering circular must contain:
(i) financial information; (ii) historical summary; (iii) detailed
description of the franchise; (iv) detailed description of the
necessary initial investment;and (v) amodel agreement.

The offering circular has to be givento the potential
franchisee 10 days before the franchisingagreement or
pre-agreement is signed, or before payment of any kind of
tax by the franchisee.

Furthermore, Law no. 8.955/94 reiterates and confirms the
sentiments that were emerging from the Brazilian Tribunals
before the law was issued. These sentiments related
primarily to the lack of an employment relationship between
franchiserand franchisee or between the franchiserandthe
franchisee employees — except in cases where an employ-
mentagreement obviously exists with or without collusion
betweenthe partiesinvolved.

Copyright

Copyrightin Brazil is regulated by Law no. 9.610/1998,
pursuant to which all creative works, however expressed, are
protectedasintellectual property. Copyright is divided into
two main branches: moralrightsand property rights.

Moral rights ensure that the workis bound to its author;
theserightsare not transferable. Such rights include (i) the



INTELLECTUAL PROPERTY

right to claimauthorship of the workat any time, (i) the right
to have the author’s name stated on the workand (iii) the
right to object to any modification of the work that would be
prejudicial to the author’s reputation or honor.

Onthe other hand, property rightsare those related to the use,
enjoymentand disposal of anintellectual work. These rightsare
transferabletothird parties, includingto legal entities.

Theauthor of the work or, inthe absence of proof to the
contrary, the person who purports to be the author, or the
person whose name s included on the work, is deemed to be
the copyright owner under Brazilian law.

Any personwho adapts, translates, compiles or editsawork
thatisinthe public domain may claim copyright to such
work, but this same person cannot prevent publication of
another adaptation, translation, compilation or edition of
the original work.

Aperson oran entity may own copyrights, subject tothe
authorization or assignment by the respective author.

Registration of copyrights in Brazil is optionaland not
essential for the author’s protection. However, in order to
secure his or her rights,and as evidence of ownership,an
author may register the work at specificagencies.

Civiland criminal actions may be brought against anyone
infringinganother’s copyrights. The civil courts prohibit the
publication of any work that infringes copyright and may
alsoaward damages to the copyright owner. Copyright
infringement is also punishable as a criminal offense.
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Overview

Priorto 1981, the Brazilian environmental legal system was
different fromthe current protectionist framework. The
concept of pollution was limited to industrial emissions that
did not conformto legal and technical standards and
guidelines. This idea was founded on the understanding that
industrial activities would cause animpact to the environ-
ment; thus, margins of tolerance were established within
which pollutant emissions could be allowed.

In1981, Federal Law No. 6.938/1981 established the Brazilian
National Environmental Policy,aframework which encom-
passedacomprehensive and significantly differentapproach
which ended tolerance for pollutant emissions and imposed
strictrulesfor repairing environmental damage.

The new framework is one of strictand jointly shared
liability. Pollution tolerated under established standards
may cause environmental damage and, insuchan event, the
polluteris liable to repair or provide compensation for the
damage, regardless of guilt or legality of the act. In this sense,
theindustry solely barestherisks inherent toits activities.
Therefore, only causation must be proved (cause-and-effect
chain)in order for the polluter to be held liable. Due to the
joint nature of liability,anyone who has directly or indirectly
contributed to the damage may be held liable for the entirety
of the damage, regardless of their degree of participation.

Inaddition, Brazilian Environmental Policy empowers the
Public Prosecutor’s Office to act in defense of the environ-
ment, making them responsible to defend publicinterests
andthe environment. Federal Law no.7.347/1985 extended
this authorization to environmental entities (NGOs); it
created aspecific type of lawsuit expressly aimed at the
defense of environmentalinterests,among others: the class
action suit (agdo civil publica).

Constitutional Law

Article 225 of the Brazilian Constitution also emphasizes the
need for environmental protection, stating that every
person has the right toan ecologically balanced environ-
ment. Environmental preservationand protection is the
responsibility of the government, as well as of the entire
community.

The Constitution established aseries of duties to be
imposed on publicauthorities, including: (i) preservation
andrecovery of species and ecosystems; (ii) preservation of
the variety and integrity of genetic heritage and supervision
of entities engaged in genetic research and manipulation;
(iii) environmental education at all educational levels,and
development of publicawareness about preservation of the
environment; (iv) definition of specially protected areas;and

(v)execution of an environmental impact assessment for
the installation of activities that may cause significant
environmental degradation.

The power to legislate on the environment in Brazil is
established by Article 24 of the Constitution. This provision
establishes concurrent legislative jurisdiction of the federal
government, states and federal district.

If there is no federal law regulatinga specific matter, states
have fulllegislative competence for regulating said matter.
The existence of ageneralfederal law suspends the effect of
the state lawinthe case of discrepancy. However, states are
stillallowed to introduce new forms of environmental
protection,andtheyarealsoable to create more severe laws
thanthose established at the federal level. Based onabroad
interpretation of the Constitution asawhole-- Article 30
specifically-- municipalities are also entitled to legislate on
environmental protection when related to localissues.

Article 23 of the Constitution establishes that all three
administrative levels (federal, state and municipal) are
responsible for the enforcement of environmental laws.
Thus, federal, stateand municipal environmental agencies
areinvolved with thisactivity.

Complementary Law No. 140/2011 establishes guidelines
forthe cooperation between the administrative levels,
including rules regarding the responsibility to conduct
the environmental licensing proceedings on an adminis-
trative level. Federal Decree No. 8,437/2015 regulates the
aforementioned Complementary Law in respects to
federal environmental licensing.

Brazilian National Environmental Policy

Federal Law No. 6.938/1981, which established the Brazilian
National Environmental Policy (Politica Nacional do Meio
Ambiente or the “PNMA”) isaframework that lays out the
broad foundation on which Brazilian environmental law sits.

Inordertoachieveits objectives, the PNMA established the
National System for the Environment (Sistema Nacional do
Meio Ambiente or “SISNAMA”), which includes all of the
environmental agencies at the federal, state and municipal
levels that are responsible for the protectionand improve-
ment of environmental quality:

e Superior Body: The Government Councilis responsible
for preparing national policy and guidelines related to
the protection of the environment;

e Consultativeand Deliberating Body: The National
Councilfor the Environment (Conselho Nacional do
Meio Ambiente or “CONAMA”) is the federal norma-
tive body. CONAMA conducts studiesand proposes
environmental standards, guidelinesand regulations;
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e Central Body: The executive secretary of the Ministry
of the Environment (Ministério do Meio Ambiente or
“MMA”) is the executive branch agency responsible for
formulating national policy and government guidelines
onthe environment, as wellas planning, coordinat-
ingand monitoring activities related to the Brazilian
Environmental Policy;

e Executive Agencies: The Federal Environmental
Agency (Instituto Brasileiro do Meio Ambiente e dos
Recursos Naturais Renovdveis or “IBAMA”) and the
Federal Conservation Agency (Instituto Chico Mendes
de Conservagdo da Biodiversidade or “ICMBio”) are
responsible for the executionand enforcement of all
federal environmental laws;

e State and Municipal Agencies: State and municipal agen-
ciesregulate the use of land and other environmental
resources,conductinspectionsand grant licensesin
their respectivejurisdictions.

Environmental Liabilities

Article 225, paragraph 3, of the federal Constitution, states
thatinrelationto “proceduresand activities considered as
harmful to the environment shall subject the infractors, be
theyindividuals or legal entities, to penaland administrative
sanctions, without prejudice to the obligation to repair the
damages caused.” Essentially, the federal Constitution
outlined environmental liability in three distinct fields: civil,
administrative and penal.

Environmental Civil Liability, which is mainly tied to the
concepts of pollution and the polluter, is strict, jointly and
severally shared and unlimited. Regarding its strict nature,
accordingto Article 14 (1) of the National Environmental
Policy Act, culpability of the polluter need not be provenin
orderto establishan obligation for the repair or payment of
compensation for environmental damages. Any indication
of acausal relationship between the activity being carried
outandthe creation of pollutionis considered sufficient
evidence. The obligation to repair or pay compensation for
any environmental harm may be charged, inits entirety, to
anyone who has directly orindirectly contributed toits
occurrence, regardless of their degree of participationin the
pollution. The parties that are meant to pay the repair/
compensation costs are granted the right to demand
contribution from other polluters/contributing parties in
order recover said costs.

Environmental Administrative Liability subjects violators to
administrative sanctions, including warning, fines, suspen-
sion of activities, restriction of rights and other sanctions
describedinfederal, state and municipal legislation. It is
enforced by administrative entities only, regardless of their
judiciary powers, through the application of the
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aforementioned self-enforceable legal sanctions. While
administrative fines may reach BRL50,000,000.00,
restriction of rights may result in penalties such as suspen-
sion or cancellation of registration/permit/authorization;
restriction or suspension of tax benefits/incentives or credit
from official institutions; and prohibition of execution of
contracts with public authorities. In contrast with civil
liability, environmental administrative liability may occur
regardless of whether or not pollutionis generated (e.g.one
may be sanctioned with afine for operatinga certain activity
without an environmental permit, even though thisirregular
operation did not cause any pollution).

Lastly,environmental Criminal Liability isalso covered by
Brazilian legislation, which establishes criminal sanctions
applicable to activities harmful to the environment. The core
element of accountability for the application of criminal
sanctions isthe existence of fault onthe part of the agent
that committed the crime (negligence,imprudence,
malpractice or willful misconduct), contrary to civil environ-
mental strict liability. Liable parties may be sanctioned with
fines, rendering of community services, restriction of rights
and, inworst cases scenarios,imprisonment. Executive
officers, directors,administrators, managers etc. may also
face environmental criminalliability along with companies.

Accordingto National Environmental Policy Act, the entities
and fundingbodies (including private banks) and govern-
mentincentives will only extend credit if the activities are
environmental licensed. The Central Bank of Brazil - BACEN
Resolution No. 4,327/2014 deals with the implementation by
financial institutions. of policies concerning social and
environmental responsibility.

Environmental Licensing

Pursuant to Article 10 of the PNMA, through the license-
granting process, the official environmental agencies can
controlthelocation, installation, operation and expansion
(alteration) of projectsand activities that use environmental
resources. This allows the agencies to better understand the
potential for pollution or environmental degradation. The
use of environmental licenses seeks to ensure that preven-
tiveand control measures are adopted in projects, making
them compatible with sustainable development. The
licensing process can establish the conditions that allow a
projectto beimplemented, with the project owner being
bound to comply or face penalties such as having the
licenses cancelled or suspended. When considering whether
toissuean environmental license, the environmental agency
assesses theimpact of the project — includingits potential
to cause environmental damage —and proposes mitigation,
recovery or compensation measures.
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Together with the Brazilian Environmental Policy, CONAMA
Resolution No.237/1997 regulates the Environmental
License Systemat the federallevel, setting guidelinesto be
observedat the stateand municipal levels.

The procedure followed in order to issue an environmental
license can be conducted at alladministrative levels, with
jurisdiction being defined mostly according to the extent of
theactual or potential influences of an activity on the
environment. State environmental agencies and the Federal
Environmental Agency are in charge of most of the environ-
mental licensing procedures. Municipalities are only allowed
totake partinthe process once they have met minimal
infrastructure requirements.

Inany event, the process toissue an environmental
license shall always consider the technical expertise of
other environmental agencies/entities involved in the
license process as well as the opinion of other interested
federal, state and municipal agencies, as per Resolution
CONAMA No. 237/97. Itis possible that a certain activity
—dependingonits characteristics, locationand the
quality of assets and interests thereby affected — shall
meet the requirements and be examined by the environ-
mental, forest, traffic and infrastructure, health, culture
(historicand cultural heritage) agencies,among others,
at the three administrative levels.

Accordingto Brazilian environmental laws thereare three
types of environmental licenses:

e Preliminary License (LP) - granted duringthe preliminary
stage of planning of the enterprise or activity by approving
its locationand design, certifying the environmental viabil-
ityand establishing the basic requirementsand conditions
tobe metinthe coming phases of theirimplementation;

e Installation License (LI)-authorizes the installation of
the project oractivity in accordance with the specifica-
tions contained in the approved plans, programs and
projects, including environmental control measures
and other restrictions

e Operating License (LO)-authorizes the operation of the
activity or venture, after the verification of effective compli-
ancewiththe previous licenses, with environmental control
measuresand conditions fully met for the operation.

Environmental licenses may be issued separately or subse-
quently,depending on the nature, characteristicsand phase
of the project or venture. (CONAMA Resolution N0.237/1997)

ENVIRONMENTAL OFFSETTING

In order to obtain an environmental license for activities
deemed potentially damaging to the environment by an

official environmental agency (based on the analysis of the
EIA/RIMA), the project owner must pay an environmental
offset, which will be invested in conservation units (e.g.,
national parks and biological reserves), pursuant to Article
36 of Federal Law No.9.985/00.

Thevalue of the environmental offset is established by the
environmentalagencyissuingthe license,accordingtothe
“ecosystemimpact level” of the proposed activity, pursuant to
Article31-A of Federal Decree No. 6.848/09. Said value must be
nogreaterthan o.5 percent of the project’s total costs.

Natural Resources
PROTECTED AREAS

PERMANENT PRESERVATION AREAS

Permanent Preservation Areas (APP) are rural or urban
areas with the function of providing environmental services
asdescribedin Article 3 of Federal Law No.12,651/2012
(Forestry Code). APPs can be established intwo ways: by the
enactment of the Forestry Code itself, which provides alist
(in Article 4) of APPs such as river banks, mountain tops and
areas with mangrove vegetation; or by a specific legislative
actforotherareasalsolisted inthe Code (in Article 6). An
important feature of APPs is that they must remain
untouched, except forin cases of public utility, social interest
andin cases of low environmental impact, whichare
outlinedinthe Forestry Code.

FORESTRY

Forest Reserves (RF) are specially protected areas located
within rural estates. RF are meant to promote the sustain-
able use of natural resources and the conservationand
rehabilitation of ecological services and biodiversity. The
Forestry Code (Article 12) requires that rural landowners
maintain a fixed minimum percentage of natural vegetative
cover ontheir property, ranging from 20 to 8o percent,
dependingontheregionwhere the property s located
(Amazon Forest =80 percent; Amazon Savannah =35
percent;all otherareas = 20 percent). In RF areas, the
clearing of forests is not authorized; the only authorized use
of thelandis through asustainable forestry regime (Article
17, paragraph 1),according to the principlesand criteria
established by Federal Decree No. 5.975/2006.

The location of RFs must be approved by the state environ-
mental agency, which must take into account the social
function of the property, its proximity to other RFs, APPs,
conservation units or other specially protected areas,and
any existent environmental spatial planning instrument
(Article14). The Forestry Codealso requires that RFs be
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registered in the Rural Environmental Registry - Cadastro
Ambiental Rural (Article 18).

Accordingto the Forestry Code (Article 66), those landown-
ersthat did not meet the RF minimum percentage of
vegetative covering of their property by July 22th,2008 are
required to adopt, separately or jointly,depending onthe
case, the following measures: (i) replant vegetation to
comply with the RF obligation; (ii) allow the natural regen-
eration of vegetation;and/or (iii) offset the RF by,among
other options, replanting vegetation inanother property
located inthe same ecosystem or buyinga Environmental
Reserve Quota.

CONSERVATION UNITS

Conservation Units are specially protected areas divided
into two broad groupings: Integral Protection Units (IPU)
and Sustainable Use Units (SUU). These groupings are
dividedinto 12 subcategories that range from areas where
no kind of economic activity is allowed to less restrictive
subcategories where economic activities are permitted, but
restricted invarying degrees.

This network of conservation units (Sistema Nacional de
Unidades de Conservagdo or “SNUC”) was created in 2000 by
the Brazilian System of Conservation Units Act (Federal Law
n0.9.985/2000,0r the “SNUC Act”) and further regulatedin
2002 by the Brazilian System of Conservation Units Decree
2002 (Federal Decree no. 4.340,or the “SNUC Decree”).

Whilethe IPU grouping relies onan absolute preservation
approach composed of five subcategories which allow no
economic activity (only public visitation and scientific
researchactivities are allowed), the SUU groupingis
composed of seven subcategories, whichare generally
privately owned, and utilize a sustainable development
approach. The conservation units are created through
specific laws or decrees.

Unauthorized interference in specially protected areas or
lack of compliance with its regulations may subject the
transgressor to civil liability (if environmental damage
occurs),administrative sanctions (such as fines) and,
dependingonthe circumstances, criminal liability (of
individuals or companies).

WATER RESOURCES

Certain uses of water resources are subject to authorization
from official agencies: the National Water Agency (Agéncia
Nacional de Aguas - “ANA”) for federal waters and state
agencies for state waters,as outlinedin Federal Law No.

9,433/97, Federal Decree No. 24,643/34and specific state laws.

GuIDE TO DOING BUSINESS IN BRAZIL

Thereare specific regulationsin relation to water quality
standards, suchas CONAMA Resolution No.357/2005and
CONAMA Resolution No. 430/2011.

Any abstraction of water or sewage discharge into bodies of

water without authorization/ concessionissued by an official
body may subject the transgressor to sanctions provided for
inthe applicable environmental legislation.

OIL & GAS

Asstatedin applicable laws CONAMA Resolution No.
23/1994, CONAMA Resolution N.350/2004 and MMA
Ordinance No. 422/2011,among others, the specific licenses
required for the regular installation and operation of oil &
gas upstream activities in Brazilare as follows:

e Seismic Survey License authorizes the execution of
seismic dataacquisition;

e Preliminary License For Drillingauthorizes the drilling
activity and subjects, the entrepreneur to the provision
of the Environmental Control Report-RCA,where he
must reporton theintended activities and the indicate
the demarcation of the area of intended operation;

e Production License For Research authorizes the
production of research onthe economic viability of the
field, by introducing the entrepreneur to the provision of
the Environmental Feasibility Study-EVA;

e |Installation License authorizes — after the approval
of EIAor RAA and the weighing of other environmental
studiesinthe area of interest —the installation of units
and systems necessary for productionand outflows;

e Operating License authorizes —after the adoption of
the Environmental Control Project-PCA — the beginning
of the operation of the venture or the development of
units, facilities and systems related to the activity in the
areaofinterest.

Inordertoissue the licenses described above, the official
environmental agency, some studies are compulsory, such
asthe Environmental Impact Study.

MINING

The National Department of Mineral Production - DNPM, isa
federalagency established by Law No.8,876,0f May 2,1994,
underthe Ministry of Minesand Energy. The DNPM s respon-
sibleforthe planningand development of exploration of
mineral resourcesandthe controland monitoring of the
performance of miningactivities throughout Brazilian territory.

Considering the environmental aspects, the main regula-
tionsare provided for by: (i) CONAMA Resolution No.
9/1990, which covers environmental licensing procedures;



(i) CONAMA Resolution N.10/1990, which also covers
environmental licensing procedures; (i) Federal Decree N.
97,632/1989, which establishes obligations of the Degraded
AreaRecovery Plan; (iv) CONAMA Resolution N. 237/1997,
which establishes obligations for environmental licensing
for miningactivities.

Indigenous People and Traditional
Communities

Inrelationto indigenous people, the Brazilian Constitution
establishes that: “Article 231. Indians shall have their social
organization, customs, languages, creeds and traditions
recognized,as wellas their original rights to the lands they
traditionally occupy, it being incumbent upon the Union to
demarcatethem, protect and ensure respect for all of their
property; Paragraph 1. Lands traditionally occupied by
Indians are those on which they live ona permanent basis,
those used for their productive activities, those indispens-
abletothe preservation of the environmental resources
necessary for their well-being and for their physicaland
cultural reproduction, according to their uses, customs and
traditions.; Paragraph 2. The lands traditionally occupied by
Indians are intended for their permanent possessionand
they shall have the exclusive usufruct of the riches of the soil,
theriversandthe lakes existing therein; Paragraph 3. Hydric
resources, including energetic potentials, may only be
exploited,and mineralrichesin Indian land may only be
prospected and mined with the authorization of the
National Congress, after hearing the communities involved,
andthe participation in the results of such mining shall be
ensuredto them, as set forth by law. (...)”.

The National Indian Foundation - FUNAI, created by Law No.
5,371, 0f December 5,1967, is the official Brazilian indigenous
agency.Indigenous peopleare now able to participate more
and more in the environmental licensing proceedings. The
FUNAI Ordinance N. 02, of March 27,2015 establishes some
guidelines on environmental licensing for activities intended
for placementinindigenously sensitive areas.

Inrelationto traditional communities, such as quilombolas,
the Brazilian Constitution states in article 68 that: . Final
ownership shall be recognized for the remaining members
of the ancient runaway slave communities who are occupy-
ing their landsand the State shall grant them the respective
title deeds.” Federal Law No. 7,668, of August 22,1988
created the Palmares Cultural Foundation - Fundacdo

Cultural Palmares (FCP), which is the first public institution
dedicated to the promotionand preservation of and
Afro-Brazilianart and culture. FCP Ordinance No. o1, of
March 25, 2015 establishes some guidelines on environmen-
tal licensing of activities that may be placedinareas
occupied by traditional communities.

Waste Management

Waste generated by certain activities must be properly
stored, transported and disposed of. Failure to comply with
said obligations may lead to civil (repair/indemnify damages
caused),administrative (e.g., fines, suspension of activities
etc.) and, depending on the circumstances, criminal liability.

Federal Law No.12,305/2010 establishes the National
Policy on Waste Management, which regulates the
management and some obligations related to waste
management, such as reverse logistics and shared liability
for product life cycle. Federal Decree N.7,404/2010
regulates the aforementioned Policy.

Industrial Pollution

CONAMA Resolution No. 420, of December 28,2009
establishes criteriaand standard values of soil quality
regarding the existence of chemical substancesand
establishes guidelines for environmental management of
contaminated areas by these substances asaresult of
human activities. Specific rules regarding contaminated
areas are regulated by State laws.

As explained by environmental civil liability, the obligation to
repair or pay compensation for any environmental harm
may be charged, entirely, to anyone who has directly or
indirectly contributed toits occurrence, regardless of their
degree of participationin the pollution.

Please note that the Federal Decree No. 6,514/2008 provides
theinfraction related to pollution that may resultin damages
to human health, fauna or flora, which included soil contami-
nation. The fines may vary from BRL5,000.00to
BRL50,000,000.00,depending onthe damage caused.

In relation to criminal liability, Federal Law N.9,605/98
provides for the pollution crime, whichisapplicable when
the pollution caused may result in damages to human health
ortofaunaandflora. Please note thatin relation to environ-
mental criminal, the crime ought to be committed on behalf
of the company.
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COMPETITION LEGISLATION

Overview

Brazilhas been developinga consistent antitrust policy since
1994, with the enactment of Law 8,884/94. This statute was
paramount to set upa merger control systemin the country,
aswellas tofoster effective government enforcement
against anticompetitive practices.

These efforts were reinforced by the enactment of Law No.
12,529/11 (the current “Brazilian Competition Law” - BCL) on
November 30th, 2011, which reorganized the institutional
structure of the Brazilian Antitrust System (“SBDC”) and
implemented a pre-merger review system inthe country.

The Brazilian Administrative Council for Economic Defense
(known by its Portuguese acronym CADE, for Conselho
Administrativo de Defesa Econdmica) is now composed of
four main bodies, operating within the same agency:

e TheGeneral Superintendence (“SG”), which replaced
the Secretariat of Economic Law (“SDE/MJ”) and the
Secretariat for Economic Monitoring (“SEAE/MF”)in
theinvestigation of anticompetitive practicesand the
review of merger cases. The officeis led by the General
Superintendent, who has the power to (i) issue recom-
mendations on whether or not to convict companies
and individuals for anticompetitive conduct;and (ii)
eitherapprove or challenge mergers submitted to
CADE’sreview;

e The Administrative Tribunal (CADE’s Tribunal), which
iscomposed of one president and six commissioners,
is responsible for issuing final decisions on antitrust
proceedings concerning anticompetitive practicesand
merger cases that have been challenged by the General
Superintendence (“SG”). These decisions are made
by majority vote and cannot be reviewed withinthe
Executive Branch;

e The Department of Economic Studies (“DEE™), which
supports both the Tribunaland the SGin complex
economic matters;and

e TheAttorney’s General Office, which provides legal
advice fortheagency’s activities and represents CADE
before the Brazilian courts.

MERGER CONTROL

Under the Brazilian Competition Law, atransaction must be
submitted for antitrust review if the parties meet the
followingturnover thresholds provided by article 88: (i)
grossturnoverin thelast financial year in Brazil of at least
BRL750 million by one of the economic groups involved; and
(i) gross turnoverin the last financial year in Brazil of at least
BRL75 million by another economic group involved.s

Additionally, it requires that the following types of

transactions must be reported to CADE once the turnover
thresholdsare met: (i) merger between two previously
independent companies; (i) integration of one company
into another; (iii) acquisition of tangible or intangible assets;
(iv) acquisition of participation;and (v) the execution of a
joint venture, consortium or associative contract (except
when formed for the specific purpose of participatingin
public procurement procedures).®

With regard to the substantive competitive assessment of
transactions, CADE usually follows similar criteriaand methods
employed byits counterpartsin other countries,as detailedin
the Horizontal Merger Guidelines,approvedin 2001.

Essentially, thereare twotypes of proceduresinthe merger
control system under the Brazilian Competition Law:
summary proceduresand ordinary procedures, whichare
adopted by the SGat its sole discretion,according to the
complexity of the transaction.

Inaccordance with CADE’s Resolution No. 02/2012, the
summary procedure can be applied to transactions that do not
raise competitive concerns, which,inturn, will receivea
simplified decision by SG. Transactions that meet the revenue
criterion but do not fall within the framework of the summary
procedure hypothesis shall be evaluated under ordinary
procedure. Accordingto Brazilian Antitrust Law, CADE must
renderafinal decision on merger control within the time limit of
330days. However, the average time to renderadecision for
merger review usually is of 30 days for summaryand approxi-
mately 9o days for ordinary procedure cases.

Underthe pre-merger review system implemented by Law
12,529/11, transactions subject to merger control cannot be
closed before CADE’s final clearance. The standstill obliga-
tion must be observed by the relevant parties until CADE’s
final decision. Failure to comply with this regulation makes
an entity subject to gun-jumping penalties ranging from
BRL60 thousand to BRL60 million”

In certain exceptional circumstances, CADE may allow for
the completion of atransaction to take place before its
approval. CADE has 30 days fromthe filing date to analyze
such request. However, this is only granted on a provisional
and preliminary basisand CADE canimpose conditions on
theauthorization to ensure that the concentrationactis
reversible until its final clearance.

CARTEL ENFORCEMENT AND PERSECUTION OF
OTHERANTICOMPETITIVE CONDUCTS

The Brazilian Competition Law sets forth that any act which
has the objective of or the ability to produce the following
effects, even if they neveractually occur, constitutes an
antitrust violation: (i) to limit, distort or harm free
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competition or free initiative; (ii) to dominate the relevant
market of goods or services; (iii) toarbitrarily increase
profits;and (iv) to abuse dominant position.

Additionally, it lists anumber of anticompetitive offenses
that include both collusive conduct (which requiresan
agreementamongst parties) and unilateral practices
(actions perpetrated by asingle agent with market power).

Based on CADE’s precedents, the most serious offence is the
hardcore cartel, i.e.,agreements among competitors to fix:
“a) the prices of goods and services individually offered; b)
the production or the commercialization of arestricted or
limited quantity; ¢) the division of parts or segments of an
actual or potential market of goods or services through,
amongst other things, the distribution of clients, suppliers,
regions or time periods; d) prices, conditions,advantages or
abstentionin public bids”.?

Other horizontal practices can also be deemed anticompeti-
tive, especially with CADE’s recent tendency to pay more
special attention to trade associations’ suggestions of prices
tomember companies. With regard to unilateral practices
(orabuse of dominant position by large firms), the law sets
upalist of potentially anticompetitive conducts that have
been construed by CADE inasimilar fashion to its counter-
partsin other countries. Therefore, there has beenahigh
number of investigations and decisions involving predatory
pricing, exclusive dealing, conditional discounts, refusals to
deal,and otheralleged abusive practices.

Accordingto article 31 of the Brazilian Competition Law,
individuals, public or private legal entities,as wellasto any
associations of entities orindividuals, whether de facto or de
Jjure,incorporated or unincorporated, evenif engagedina
business underthe legal monopoly systemare liable under
the statute provisions. Moreover, companies or entities
whichare part of the same economic group are jointly and
severally liable forantitrust violations.

Consequently,companies may face fines from 0,1%to 20%
of the gross revenue of its economic group in the last
financial year, registered in the economic sector where the
anticompetitive act occurred. For managers, the penalty can
be of 1% to 20% of the fine applied to the company.

Besides pecuniary penalties, CADE may also impose other
sanctions, such as the obligation to publish the decisionina
major newspaper at the wrongdoer’s expense; the prohibi-
tion of the wrongdoer from participatingin public
procurement procedures and from obtaining state aid for
up to five years;and arecommendation to taxauthorities to
prohibit the company involved in the wrongful conduct from
paying taxes ininstallments or obtaining tax benefits.

GuIDE TO DOING BUSINESS IN BRAZIL

Such sanctions can only be applied after an administrative
proceeding has been opened by the General
Superintendent, where investigated companies and
individuals have several due process guarantees. Once the
SGfinds that aanticompetitive conduct was practiced, it
recommends the alleged wrongdoers to be convicted
before CADE’s Administrative Tribunal, being the case then
distributed to areporting commissioner Parties can contest
the SG’s findings and submit any arguments and documents
itdeems suitable forits defense. A final decisionis madeina
public trial session before the Tribunalanda conviction is
imposed if the party is found guilty by majority vote.

Thosewho are held liable for the antitrust violations are also
subject to civil liability in lawsuits, which may be filed by
victims (consumers, competitors) or by the Public
Prosecutor’s Office.

Moreover, cartels canalso be characterized as violations of
other statutes, most notably criminal offenses underthe
Economic Crimes Law (Law No. 8137/90) and the Public
Procurement Law (Law No. 8666/93).

Asto criminal enforcement, the ruleis that only individuals
are subject to criminal liability, being the Public Prosecutor’s
Office entitled to prosecute them before a Criminal Law
Court.? CADE has no criminal jurisdiction. Criminal sanc-
tionsvaryfrom2tosyearsin prison,andafine.”

Endnotes

5 These triggering values were increased by means of the Ministry of Justice
and Ministry of Finance Joint Regulation No. 992, as of 30 May 2012.

o

Seeking to provide additional clarity about the definition of “collabora-
tive agreements”, at the end of 2014, CADE issued Resolution No.
10/2014, which establishes the types of agreements that shall be
considered “collaborative” in nature and, therefore, subject to CADE’s
pre-merger control. Such Resolution became effective on January 3rd,
2015. More information about it can be found here: http://www.
tauilchequer.com.br/en-US/
CADE-Issues-New-Regulation-on-Associative-Agreements-11-07-2014/

~

In order to diminish the legal uncertainty about what could be
understood as “gun-jumping practices”, in May, 2015, CADE released
the “Report for Analysis of Previous Completion of Concentration
Acts”, setting the parameters to be used as guidelines during
negotiations and for analysis of economic transactions. More
information about such document can be found here: https://www.
mayerbrown.com/files/Publication/94ecd94a-273b-4fo1-8324-
ds2a80912caf/Presentation/PublicationAttachment/
f2affg75-6aai-4a70-a7f2-fa9263338546/150930-UPDATE-Antitrust.pdf

@

Law No. 12529/2011, article 36, paragraph 3, item I.

o

The exception being that companies are criminally liable for environ-
mental crimes.

° Foracomplete and deep overview of Brazil’s Regulation, please see:
GABAN, Eduardo M.; DOMINGUES, Juliana O. Brazilian Competition
Law. A Practitioner’s Guide. Wolters Kluwer, 2013.
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DisPUTE RESOLUTION METHODS

Introduction

The Brazilian legal system is entering into anew era of
dispute resolution with its recent legislation regarding
litigation cominginto effect.

The National Congress just approved a bill for anew Civil
Procedure Code that reforms the Arbitration Law, bringing
severalinnovations to court litigation and arbitration
proceedings.

The outcome of such legal innovations will modernize
litigation, making court proceedings faster mostly dueto
limitations on the right to appeal. Additionally, the new Civil
Procedure Code encourages composition at every step of
the procedure.

Litigation
The Brazilian judicial system s structured into two different

branches of jurisdiction in relation to civiland commercial
litigation: the federal courts and the state courts.

Thejurisdiction of the federal courtsis based on the matter
under dispute (ratione materiae) and the legal nature of each
of the partiesinvolved in the litigation (ratione personae).
The vast majority of the lawsuits submitted to the federal
courtsinvolve the federal government andits organsand
entities, while most lawsuits involving private partiesare
processed by the state courts.

Except forinafew specific situations, court proceedingsin
civiland commercial cases are not confidential. Therefore,
Brazil generally makes records of the court proceedings
publicaccessible toany person.

However, the most relevantinnovation inthis legislationis that
it nowallows for the possibility of a lawsuit that deals with
arbitrationissues to be declared confidential after proof of the
existence of aconfidentiality clause insertedin thearbitration
convention. Beforethe reform, it was at the court’s discretion
whether or not to declare the lawsuit confidential.

JURISDICTION IN CIVIL AND COMMERCIAL CASES

The Civil Procedure Codeisafederal act that establishes
procedural rules. The organization of State Courts and the
specificrules concerningvenueare outlinedin each state’s
Judicial Organization Code.

Claims are generally analyzed and ruled upon by anindivid-

ualjudge. Under certain circumstances, this decision can be
reviewed by a court of appeals generally composed of three
judges. Thereis notrial by jury in commercial and civil cases.

Generally, the defendant’s domicile is used to determine and
establishthejurisdiction of the court. Whenthe jurisdiction

isentirely based uponterritorial criteriaand thereisno
specific legal provision on the selection of the venue, parties
areallowed to elect, consensually, a different jurisdiction to
resolve their disputes.

Inrelationtointernational contracts, the new Civil Procedure
Codeallowsthe partiesto select the seat where the dispute
will be resolved. This rule does not apply to casesin which
Brazilian courts have exclusive jurisdiction, e.g., cases in which
the disputeinvolvesaproperty located in Brazil.

INITIAL PROCEDURES

Proceedings are initiated after the filing of astatement of
claimindicatingthe facts and highlighting the legal grounds
the claimis based upon. According to the new Civil
Procedure Code, if the lawsuit permits an agreement
between the parties,areconciliation hearingis scheduled in
anattempt to settle the case. If the conciliation hearing s not
successful, the Defendant must present its defense and,
eventually,a counterclaim within 15 (fifteen) days, counted
fromthe date of such hearing.

EVIDENCE

Thereafter, the judge willask the parties to provide the
evidence that they wish to present to the court. In Brazil, the
judgeis the soleauthority onthe evidence and may choose
toadmit or dismissitisat his discretion.

Itisimportantto highlight that there is no provisionin
Brazilian Law for the Common Law discovery proceeding
andthat the admission of evidence is fully managed by the
judge. There arethree means of presenting evidence:
documentary, oraland expertise.

Asageneralrule,the burden of proof will lie with the party
that has presented the claim. There are, however, exceptional
casesinwhich the lawassigns the burden of proof to the other
party,suchasin consumer claims. Furthermore, thereisalso
the possibility that the burden of proofisinverted by the judge
ifit is proved that the claimis excessively burdensome or
impossible for one of the parties to withstand.

Regarding the means of proof, the Plaintiff’s documentary
evidenceis usually presented to the courtasanattachment
to the statement of claim, while the Defendant’s documen-
tary evidenceis normally presented with its reply to
Plaintiff’s statement of claim. Itis crucial to recall, however,
that as the case developsand new facts are brought to light,
other documents relevant to the resolution of the case can
always be presented,aslongas the other party has the right
tocomment onthem.

The parties and their witnesses are heard duringan evidence
hearing. The witness testifies under the obligation to always
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speak thetruth. If the testimony is thought to be false, the
witness will then be subject to inquiry and cross-examination
and it may be prosecuted for the crime of false testimony.

If an expert witness is needed for the resolution of the case,
the judge willappoint a qualified expert. The expert report
consists of adocument covering (@) elaboration of the
subject beinganalyzed, (b) technical analysis made by the
expert,and () indication of the method used.

After the hearing, the parties still have the right to present
comments on the collection of evidence.

AWARD

Afterthe conclusion of the proceedings the judge renders
anaward. The structure of this decision generally consists of
(@) adescription of the matterin dispute, (b) asummary of
the claimand of the counterargument,and (c) the ruling.

Iftheawardis not challenged by the losing party, it becomes
finaland binding. However, if thereisan errorintheruling, the
party canfileamotiontothrow out theaward within2years
fromitsissuance. The Civil Procedure Code has strict provisions
regarding such motions, limitingthem to gross mistakes, e.g.,
manifest disregard of the law or corruption of the judge.

APPEALS

The new Civil Procedure Code restricts the possibility of
appealingagainstinterlocutory decisionsin order to fasten
the procedure. Thus,asageneralrule, challenges against
interlocutory decisions may only be addressed along with a
finalappeal at the end of the proceedings.

Therulein Brazil is that adecision can only be challenged by
oneappealattime. Thereisan exception related to appeals
tothe superior courts. In some cases, the party is obliged to
presentan appeal to each of the two Brazilian superior
courts, otherwise the appeal presented cannot be accepted.

Theappealsare decided upon byapanel of three upper
courtjudges. After that, the parties are allowed tofile
appeals to the Superior Court of Justice and the Supreme
Court. While the Superior Court of Justice deals with
violation of federal laws, the Supreme Court only evaluates
breaches of the Federal Constitution. The superior courts
do notassess evidence nor contested facts. It should be
highlighted that these appeals do notinterrupt the progress
of the lawsuit in state or federal courts, therefore, itis
possible aprovisory enforcement of the award granted
while the judgment of the appeals to the superior courtsiis
still pending.

Inaddition, no discussion of the facts is permitted and only
the legalissues are subject to review by the superior courts.

GuIDE TO DOING BUSINESS IN BRAZIL

Therefore, in principle, no evidence will be evaluated by the
superior courts.

The most significant modification in the appeals rules made
within the new Procedure Civil Codeisanincrease of the
available mechanisms that can be used to evaluate judicial
precedent. The new Civil Procedure Code expanded the
rules surroundingappeals involving repetitive subjects, as
the new Code establishes the possibility of a single trial fora
“modelappeal”, which contains an identical judicial discus-
sionas the repetitive appeals submitted to the courtsand s
characterized asan appeal that represents the whole
controversy observed inthese various similar cases. This
modificationaims to increase consistency and legal
certainty of courts decisions.

Some cases that involve only legalarguments can be
subjectedto this procedure. One caseis elected asa model
case,toserveasaprecedentand thenitis thentried by the
Superior Court. Thereafter, the decision granted will then
serveasaprecedentusedinall other similar lawsuits.

AWARD ENFORCEMENT

Oncetheawardis rendered the debtor has 15 (fifteen) days to
complywithit. If thereis afailure to comply with the award,
the winning party is entitled to initiate an enforcement
procedurein orderto compelthe debtortorealize the
paymentand/or fulfill the obligation determined by the award.

Inthese situations, the debtor is entitled to present a motion
tointerrupt the execution. However, this sort of defense is
onlyallowed in specific cases, e.g., when the creditor
presents excessive calculation of the condemnation. The
motiontointerrupt the enforcement of the award has to be
presented within 15 (fifteen) days from the submittal of a
courtguarantee.

If the debtor does not present adefense or if the judge
dismissesit, the creditor is entitled to identify assets in the
name of the debtor that would be able to satisfy the claim.

There arethree efficient methods for locating the defaulting
party’sassets: “BacenJud”, “InfoJud”and “RenaJud”. The
first one allows the judge to access datafrom the Central
Bankand order the blocking of bank accounts in the name of
the debtor. Through the InfoJud system the judge can
request that the Internal Revenue Service disclose the
debtor’sincome taxdeclaration. Finally, the RenaJud system
enables the judge to identify vehicles owned by the debtor
and requiretheirattachment.

If the debtor refuses to pay the amount due even after the
identification and the attachment of assets inits name, the
property will be evaluated and auctioned and the funds will
be used to pay the winning party.



DisPUTE RESOLUTION METHODS

The Brazilian legal system does not provide any criminal
sanctionagainst debtors.

Arbitration

Arbitrationisacontractual method of resolving disputes. By
anarbitration convention the parties agree to submit their
differencesto the decision of asole arbitrator or a panel of
arbitrators. Thisalternative method can be summarizedasa
consensual, neutral, quickand effective way to solve
complex conflicts.

If one of the parties resists submitting the dispute to
arbitration, a party can request that the disagreeing party
appears before the court where the latter will be encour-
agedtosignanarbitration commitment.

Inthe first semester of 2015,a bill for the reform of the
Brazilian Arbitration Law was approved. The new legislation
has several provisions that strengthenthe practice of
arbitration, such as the regulation of cooperation between
judgesandarbitrators.

Inthis sense,aconcept has beenintroduced by this new law:the
arbitration letter. Its purpose s to facilitate communication
betweenarbitratorsandjudges by creatingastandard method
for the exchange of procedural orders and decisions between
courtsandarbitraltribunals. Moreover, the reform of the
arbitration law sets forth regulation of judicial assistance for
arbitration by codifyingthe proceedings that used to be
regulated by case law. Forinstance, thearbitrator will be legally
authorizedto revoke provisional measures granted by the
courtsbeforeanarbitral tribunalis created. Anotherimportant
changeisthat the lawsuits related toarbitration proceedings
may be processed underjudicial secrecyin cases where
confidentiality has been proved to be providedforinthe
arbitration convention.

Additionally, it should be highlighted that the Brazilian
National Council of Justice,a publicinstitution thataims to
improve the Brazilian Justice System, made a goal for every
capital city to establish at least two lower courts specialized
to deal witharbitration related disputes.

This reformintends to clarify certainaspects of the former
Brazilian Arbitration Law, such as explicit authorization of
arbitration involving public entities. The only conditions
imposed by the new legislation are that the proceedingsare
conducted publicly andinaccordance with rules of law.

Anotherinnovationintroduced in the approved bill is the
addition of a provision in the Brazilian Corporate Act that
allows for the withdrawal of ashareholder who does not
agree with theinclusion of anarbitration clause inthe
company bylaws.

Asinthe other majorjurisdictions, the arbitration awardsin
Brazilarefinaland binding. Thereis nojudicial review on the
merits of the award. The grounds for the vacation of an
arbitration award before a courtare restricted to the formal
aspects of the decision.

RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS

Since July 2002, Brazil isamember State of the New York
Convention, atreaty used for the recognitionand enforce-
ment of foreign arbitralawards. In order foraforeign verdict
oraward is recognized asan award in Brazil, the Superior
Court of Justice must render an exequatur in order to grant
enforceability to the award.

Accordingtothe provisions in the convention, the require-
ments for the recognition of foreign awards are that: (@) the
award must be in compliance with Brazilian public policy,
sovereignty and good moral principles; (b) the award must
have been rendered by anauthority that has jurisdiction; (c)
the award must have been rendered ina proceeding where
the parties have been given the opportunity to be heardand
fully present their cases; (d) theaward must be finaland
binding; (€) the award must be certified by the Brazilian
consulate residinginthe country where it was rendered
togetherwithasworntranslation of theaward to Portuguese.

The Superior Court of Justice cannot review the merits of
theaward; it will only analyze its formal aspects.
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THE BRAZILIAN BANKRUPTCY SYSTEM AND CREDIT RECOVERY

Brazilian Bankruptcy Law

Federal Law No. 11,101, inforce since June 9,2005, replaced
the 1945 Federal Decree-law No. 7,661as the Brazilian
Bankruptcy Law (hereinafter the “Bankruptcy Law™).

The Bankruptcy Law was conceived to permit the reorgani-
zation of viable enterprises and the efficient liquidation of
those enterprises that are not economically or financially
viable,all while preservingjobsand creditors’rights aimed
at fosteringeconomic activity and financial transactions.
The Bankruptcy Law contemplates three different
proceedings:judicial reorganization (recuperagdo
judicial), extrajudicial reorganization (recuperagdo
extrajudicial) and bankruptcy (faléncia).

Judicial reorganization

The Judicial Reorganization is the Brazilian equivalent to US
Bankruptcy Code’s Chapter 11.

The Proceeding of the Judicial Reorganization

Debtors that wish toapply for Judicial Reorganization should
fileaformal request before the relevant court (Bankruptcy
Court), supported withthe required informationand
documentation (the Required Documentation). Creditors
cannot request the judicial reorganization of the debtor.

If the Required Documentationisin good standing, the
Bankruptcy Court shallaccept the case andissue adecision.
Among other things, the decision shall: (i) appoint the
Bankruptcy Trustee, who acts solely as an assistant of the
courtand has no management powers over the debtor; (ii)
order theimmediate stay of actions and executions filed
against the debtor fora18o-day period;and (iii) order the
issuance of a public notice containing the summary of the
mentioned decisionand the List of Creditors asattached to
the request for Judicial Reorganization by the debtor (the
Acceptance Decision).

The Acceptance Decision triggers the occurrence of three
events: (i) the 180-day Stay Period for certainactionsand
executions; (ii) the 60-day legal term for the presentation of
the reorganization plan (the “Reorganization Plan), which is
followed by the voting on the Reorganization Plan;and (iii) the
15-day legal term to file proofs of claims and/or challenges to
the List of Creditors before the Bankruptcy Trustee.

I. THE STAY PERIOD

Allactionsand executions filed against the debtor are stayed
for18o days following the Acceptance Decision, except for:

e Actions claiminganon-fixed amount, which continue
before the relevant court untilafinal judgmentis
awarded and then transferred to the Bankruptcy Court;

e Laborclaims,which continue before the relevant labor
courtuntilafinaljudgmentisawardedand thentrans-
ferred to Bankruptcy Court;

e Taxclaims,whichare not subject to the Judicial
Reorganizationinany of its stages;

e Executions of advance on exchange contracts (ACC);

e Actionsorexecutions of acreditor holdingthe posi-
tion of fiduciary owner of real or personal property,
financial lessor, owner or committed seller of real estate
whose respective agreementsinclude anirrevocability
orirreversibility clause, including under real estate
developments, oran owner under asale agreement with
title retention.

With respectto item (v) above, despite the fact that the
related actions or executions are not suspended, the
Bankruptcy Law does not allow the sale or removal from the
debtor’s establishment of any capital assets essential to the
business during the Stay Period.

Onthe other hand, the executions of ACCs would continue
irrespectively of the Stay Period, as per Bankruptcy Lawand
existing case law on the matter (art. 52, lll").

If the Reorganization Planis not approved within the Stay
Period, the creditors are entitled to resume actions and
executions, irrespectively of the stage of the negotiations
concerningthe Reorganization Plan.

II. PRESENTING AND VOTING ON THE
REORGANIZATION PLAN

Followingthe Acceptance Decision, the debtor will have up
to 60 days to presentaReorganization Plan. This plan
includes the means of reorganization — which may be,e.g.,a
change inthe company’s control or a partial sale of its assets,
mergers or leases of commercial establishments —anda
study onits economical feasibility and appraisal reports on
economic-financial situation and debtor’s assets.

Creditors may present objections to the Reorganization
Plan.Insuchacase, the Bankruptcy Law sets forth thata
General Meeting of Creditors needs to be scheduled, at
which time the creditors will vote on the Reorganization
Plan. To be valid, the Reorganization Plan will need to be
approved at such meeting, when the creditors will be divided
infour groups: (i) holders of labor-related claims and claims
resulting from on-the-job accidents; (ii) holders of claims
with in rem guarantees; (i) unsecured creditors; and (iv)
small-cap creditors.

The Reorganization Plan needs to be approved by all classes.
The approval within classes (i) and (jii) requires the

favorable vote of the holders of more than 5o percent of the
value of the claims pertaining to the creditors present at the
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General Meeting of Creditorsand of the majority of the
creditors present at that meeting. The Reorganization Plan
shall be considered approved by classes (i) and (iv) only if it
has been approved by the simple majority of the creditors
presentat the General Meeting, regardless of the value of
their claims.

Alternatively, provided that the Reorganization Plan does not
entail different treatmentamongthe creditors of the class
which may have rejected it, the Reorganization Plan shall pass
with (i) theapproval of creditors representing more than 50
percent of theamount of claims present at the General
Meeting of Creditors, irrespectively of the class; (i) the
approval by two classes (or oneif there are only two classes);
and (iii) the favorable vote of more than 33 percent of the class
which rejected the plan (also knownas “cram down”).

Onceapproved, the reorganization of the enterprise s
granted and court-supervised foraperiod of two years. Asa
generalrule,adefault onan obligation underthe
Reorganization Plan within such period shall resultinthe
liguidation of the debtor’s estate.

1. FILING OF PROOFS OF CLAIMS

The Acceptance Decision triggers the commencement of a
15-day term for the creditors that are subject to the Judicial
Reorganization to either file proofs of claims or challenge
the List of Creditors. The proofs of claims and challengesare
presented to the Bankruptcy Trustee, whois responsible for
analyzingthe creditor’s claims and preparing asecond List of
Creditors. The second list may be disputed by creditors
before the Bankruptcy Court. Itis very common that the
final List of Creditors be only known after the Planis voted.

IV. CREDITORS NOT SUBJECT TO THE PROCEEDINGS

The Judicial Reorganization encompasses all creditors,
except for: (i) the creditor that has its credit guaranteed by
fiduciary ownership of real estate property or movable
assets; (i) the lessor under acommercial leasingagreement;
(iii) the owner or committed seller of real estate whose
respective agreementsincludeanirrevocability orirrevers-
ibility clause; (iv) the owner under asale agreement with
retention title;and (v) the creditor underanadvance on
exchange contract (ACC).

Extrajudicial Reorganization

The second mechanism granted to debtors by the
Bankruptcy Law to pursue reorganization is the Extrajudicial
Reorganization,an out-of-courtagreement that must be
later confirmed by the Judiciary.

GuIDE TO DOING BUSINESS IN BRAZIL

Creditors thatare not subject toa plan underaJudicial
Reorganizationare excluded fromthe Extrajudicial
Reorganization. So, too,are holders of labor related claims,
claimsarising out of on-the-jobaccidents and tax claims.

The Extrajudicial Reorganization may precede a Judicial
Reorganizationand may resolve all categories of claims
otherthan thosethat are excluded, some categories of
creditors or evenagroup of certain categories. In order to
includeall creditors of a certain category,approval by the
holders of more than three-fifths of theamount of the
claimsis necessary.

Liquidation

Pursuant to the Bankruptcy Law, Liquidationis the remedy
for enterprises thatare not economically or financially
viable,and theirassetsand productive resources shall be
preserved and sold as to optimize their efficient usage by the
purchaser of the asset.

Toreach one of the main goals of the Bankruptcy Law, which
is to maintain a productive corporate structure, Bankruptcy
Law allows for the leasing of the debtor’s establishment and
goods duringthe liquidation proceeding.

Moreover, inaLiquidation, claims resulting from obligations
undertaken during the Judicial Reorganization —including
financingagreements —are considered as post-petition
claims, which means that such claims are given higher
priority to be paid before the claims listed in the Liquidation.
These measuresare intended to encourage third parties to
extend lines of credit as well as to negotiate a more favorable
interest rate in the loans granted to corporations facing
difficulties — considering that the risk of offering the credit
has decreased, bank spread shall lessenaccordingly.

Further, after the payment of the indispensable expenses
to the administration of the bankruptcy with cash avail-
abilities, the order of payment set forth in the Bankruptcy
Law isthe following:

e Strictlysalary-related claims fallen due three months
prior tothe liquidation decree, to alimit of five minimum
wages per worker, paid off as soonas cashis available;

e Restitutionsincash;
e Post-petition claims;

e Labor-related claims (limited to one hundred and fifty
minimum wages per creditor - five minimum wages
already paid) and occupational accident claims;

e Securedclaims;

e ClaimslistedasPublic Collectible Debts;



THE BRAZILIAN BANKRUPTCY SYSTEM AND CREDIT RECOVERY

e Special privileged claims (i.e. small-cap claims); Endnotes
* General perlIeged claims; " Article 52. The documentation required under article 51 hereof
e Unsecured claims; beingin order, the judge shall grant processing of the judicial
reorganization and, by the same act, shall: (...)
e Claimsrelated to contractual penalties and fines for Il - order the suspension of all actions or executions against the
breach of criminal or administrative law, including tax- debtor pursuant to article 6 hereof, the respective case records to

remain at the court where they are proceeding, except for the
actions under article 6, paragraphs 1, 2 and 7, hereof and those
relating to claims excepted under article 49, paragraphs

3and 4, hereof;

related fines;

e Subordinate claims, as follows: those so provided for
by law or contract, as well as the claims of partnersand
officers without an employment bond.

Thus, the Bankruptcy Law provides companies in financial
distress withaproper legal framework for reorganization.
Allowingadebtor to present areorganization plan based on
its economic and financial capabilities — other than to apply
foradeferringand/orareduction of payment of unsecured
debts — helpsto reduce creditor risks and to tighten
interest rate spreads to the extent that they relate to the
probability of the satisfaction of a creditor’s claim.
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COMPLIANCE AND WHITE-COLLAR CRIME

Legislation

Brazilis undergoing major changes in law enforcement
driven by the adoption of anew anticorruption statute as
wellas new prosecutorial tools. Operation “Carwash”isa
hallmark, but only one of several criminal/administrative
investigations launchedin recent years.

The Clean Company Act came into force in early 2014 and
becamefully regulated in early 2015. It is very similarin
substance tothe FCPA and UK Bribery Act, but its enforce-
mentisadministrative and civil rather than criminal.

Under the criminal enforcement umbrella, the Organized
Crime Actisanoteworthy development. It has allowed for
extensive pleabargainingin the context of Operation
Carwash,as well asthe leveraging of individuals throughits
obstruction of justice provisions.

This new enforcement scenario has created the need for
better internal controls in the form of compliance programs,
ethicsand whistleblower policies as well as dawn-raid
policies and crisis-management protocols.

The Clean Company Act

GENERAL ISSUES

The Clean Company Act (Law No. 12.846/2013),also known
as the Brazilian Anti-corruption Law, establishes corporate,
administrative and civil liability for corruption, bid rigging,
and other offenses against the Public Administration. The
law establishes strict liability for the company, includingacts
committed by any persons - including third parties -onthe
behalf of the company or for its benefit.

While the liability standard is broad, the law also provides for
mitigation strategiesin the form of cooperationand compli-
ance mechanisms that will be further addressed below.

OFFENSES

The Clean Company Act created acomprehensive list of
offenses, including (i) directand indirect acts of bribery of
Brazilian and foreign public officials; ii) bid rigging; (iii)
defrauding public bids; (iv) the financing or provision of
material support to one of the aforementioned offenses, as
wellas (v) obstructing investigations.

THE LIABILITY STANDARD

Underthe Clean Company Act,acompany can be held liable
forany offenses committed onits behalf,and authoritiesare
not required to prove that the company’s representative
acted with criminal or corruptintent. Acompany may even
be held liable for offenses perpetrated by third parties
without the company’s intent or knowledge.

PENALTIES

Administratively, the Office of the Brazilian Comptroller
General sets legally binding regulations for the calculation of
fines, which may range from 0.1% to 20% of the company’s
previous year’s gross revenue (or from USD1,850 to approxi-
mately USD18,505,000, if for any reason the gross revenue
criteriacannot be used).

The Clean Company Actalso provides for civil liability. Civil
penalties encompass debarment, suspension of activities,
and even the dissolution of acompany.

ENFORCEMENT AGENCIES

The Controladoria Geral da Unido (“CGU” - Office of the
Comptroller General) is the administrative authority
responsible for the enforcement of the Clean Company Act
atthefederallevel. At the state level, administrative pro-
ceedings may be initiated by each of the Executive,
Legislative and Judiciary branches.

Mitigating Factors

COMPLIANCE PROGRAMS

Even though the Clean Company Act had already indicated
that the existence and functioning of internal compliance
andintegrity programs would be considered a mitigating
factor,itdid not provide clear indications as to how they
would be evaluated.

While the Clean Company Act was enacted in August of 2013,
the Federal Government only issued detailed regulations in
March of 2015. Federal Decree No. 8.420, sets forth the
criteriafor the assessment of compliance programs:

e ifthecompliance programis explicitly supported by the
high direction of the company;

o ifthecompany’s Code(s) of Conductand Ethicsand
integrity policiesare applicable to allemployeesand
representatives within the company,as well as to third
parties whoactonits behalf;

e ifemployeesandrepresentativesare periodically trained
onthedirectives of the compliance program;
e periodicassessments of risks related to the company’s

activities and relations with public power;

e theexistence of internal whistleblowing channels and
investigative proceedings that could lead to the enforce-
ment of disciplinary penalties;

e actionsto preventand/orimmediately cease unlawful
conduct withinthe company’sactivities;

e previous evaluation of potential partners’ commitment
to ethicsandintegrity;

TAUIL & CHEQUER | MAYER BROWN 65



66

e complianceduediligence priorto mergersand
acquisitions;and

e transparency of donations to political parties and
other persons.

LENIENCY AGREEMENTS

A company that acknowledges misconduct and willingly
cooperates with investigators will be qualified to receive the
benefits of aleniency agreement. Fines can be reduced by up
to two-thirds of the total fine,and it may also exempt the
company from other sanctions.

The Clean Companies Act allows authorities to enterinto
leniency agreements with legal entities, provided that they
effectively collaborate with the investigations and with the
administrative proceedings,and if that collaboration results
in the identification of the persons involved in the violation,
asapplicable. The company mustalso quickly disclose any
documentsand information that may substantiate the
occurrence of offenses.

Theregulation sets forththat leniency agreements can be
signed atany time untila final decision onthe administrative
proceedings is prepared by the authorities. Moreover,
companies can exit leniency agreement negotiations at any
time, in which case the authorities have to return the
evidence previously provided and,as ageneral rule,cannot
useanythingthat was disclosed by the company against it.

Theregulationalso sets forth that,among other obligations,
leniency agreements must have provisions relatingto the
adoption,application and enhancement of the legal entity’s
compliance program.

SUCCESSOR LIABILITY

The Clean Company Actalso states that liability for corruption
acts will subsist eveninthe event of mergersand acquisitions
aswellassimilar corporate transactions. Insum,acompany
thatacquiresanother legal entity willinherit liability for the
acquired company’s previous violations of the Law, and,
likewise, the aforementioned liability does not cease to exist
should the legal entity be mergedinto another one.

Public Improbity Act

GENERAL ISSUES

The Public Improbity Act (Law No. 8.429/92) punishes acts
that may cause damage to Public Administration. While
primarily focused at publicagents, private persons or
entities that participate in or inany way provide assistance
forthe commitment of these acts may also be held liable.

GuIDE TO DOING BUSINESS IN BRAZIL

OFFENSES

Acts of administrative improbity are divided in three groups
under Law No. 8.429/92:

e unjustenrichment of public agents;
e embezzlement of public money;

e violation of the principles of Public Administration
or duties of honesty,impartiality, legality and loyalty
related toa public office.

Public officialsand private persons or entities that take partin
suchactsbeadministratively and/or civilly liable if their
conducts fall within the description of any of the groups above.
The exception may be the embezzlement of public money, since
Brazilian case-law establishes that it only constitutes adminis-
trative improbity if it damages public coffers.

PENALTIES

The penalties foracts of publicimprobity include compensa-
tion for damages (if applicable), asset forfeiture, removal
from public office (if applicable), suspension of political
rights, fines, debarment as well as exclusion from subsidies
and taxincentives.

White-Collar Criminal Enforcement

There are several statutes that cover white-collar crime
enforcementin Brazil. Primarily, the Brazilian Criminal Code
sets penalties for corruption,embezzlement, influence
peddlingand fraud,amongother crimes. Crimes against the
financial markets are regulated by Law No.7.492/1986, while
bid riggingand related offenses are established by Law No.
8.666/1993. Laws No.8.137/1990 and 9.613/1998 set forth
penalties for tax evasionand money laundering, respectively.

While Brazilian Law covers most of what is commonly referred
toaswhite-collar crime, statutes that were recently enacted
also changed manytraits of investigations related to these
offenses, providingfor new investigative toolsand procedures,
suchas plea bargaining,against sophisticated criminal organiza-
tionsand schemes. Inthis context, Law No.12.850/2013-The
Organized Crime Act - playsanimportantrole.

THE ORGANIZED CRIME ACT

The Organized Crime Act defines what constitutes criminal
organizationsand provides a new procedural framework for
Law enforcement authorities. It is similarin spirit to the U.S."s
Racketeer Influenced and Corrupt Organizations Act (RICO).
Acriminal organization is deemed by Lawas anassociation
of four or more persons structurally organized and charac-
terized by formal or informal division of labor, with the
objective of obtaining, directly or indirectly,advantages of
any kind through the commitment of criminal offenses.
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PLEA BARGAINING AND OBSTRUCTION OF JUSTICE

Pleabargaining was not commonin criminal proceedings
until very recently. Former Laws did state that persons who
voluntarily collaborated with the authorities would be
rewarded with areduction or even dismissal of eventual
penalties, but procedural guidelines were lacking in clarity.

The Organized Crime Act better regulated plea bargaining,
and has become the most heavily utilized investigative
instrument by Law enforcement in Brazil. These provisions
of the Organized Crime Act have allowed for the gathering of
evidenceand prosecution of personsinan unprecedented
manner, a hallmark being Operation “Carwash”.

Although Judges have some autonomy inrejectingaplea
agreement, however, they usually concur in practice.

THE TAXAMNESTY PROGRAM

Inan effort to restore balance to Brazilian economy, the
Federal Government proposed and Congress approved Law
No.13.254/2016,also known as the Tax Amnesty Program or
Repatriation Law. It grants fullimmunity from criminal
prosecution to those who voluntarily declare moneys and/or
assets maintained abroad.

Italsosignificantly reducesthe cost of the regulationforthe
Federal Revenue Officeand the Brazilian Central Bankand
partially exempts interested persons from the payment of fines.
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REAL ESTATE

Overview

Most rules regarding ownership, liens, leasingand other rights
toreal estate in Brazilare included in the Brazilian Civil Code
andafew otherfederal lawsandare valid throughout the
country. Brazilian states and municipalities are also entitled to
establish rules specific to the useand occupancy of real estate.
Forthis reason, occupancy and licensing rulesand procedures
canvary dependingonaproperty’s location.

Each property in Brazil is represented by areal estate record
file maintained by the Real Estate Registry Office (“RERO”).
The file containsall relevantinformation regarding the
property (limitsand boundaries, ownership, liens, encum-
brances, built area). This means that any transaction
involving modification, extinction, transmission or creation
of rights to real estate must be registered with the RERO. As
an example, thetransfer of a propertytitle is only deemed
effective onceall relevant documents have been registered
withthe RERO.

Acquisition of Real Estate

Real estate acquisitions must always be preceded by due
diligence onthe propertyand onthe sellersand previous
owners. Thisis true regardless of the property’s value.
However, thetype of property (e.g.,commercial, residential,
urbanorrural) may dictate the extent of the due diligence.
Thisis because certain types of liabilities of the sellerand of
the real estate may fallto the real estate after atransfer of
ownership. Brazilian real estate taxes - either Imposto Predial
e Territorial Urbano (IPTU) or Imposto sobre a Propriedade
Territorial Rural (ITR) —are one example of aliability associ-
ated withthe property that may fall to the buyer.
Environmental liabilities are by law imposed to the holder of
ownershiptitle of the real estate and therefore may fallupon
buyer.In some cases, the real estate may be judicially arrested
tosecure certain obligations of the seller. For that reason, it is
imperative to investigate whether the seller is creditworthy
andingood legal standingand also perform further investiga-
tion onthereal estate to verify whether there may be
contingencies that may fall upon buyer.

Prospective buyers should also seek assistance fromareal
estate consulting firm to evaluate technical aspects of the
property,suchasthe potential for constructionandthe
required city permits,as well as other licensing requirements.

Oncethe buyer has completedall due diligence, the parties
can execute the final deed of purchase and sale.

Taking ownership of areal estate in Brazilisaccomplished by
filingthe public deed of purchase and sale with the RERO.
The public deed must be executed in the presence of a
notary public. The seller must present certain tax clearance
certificates and buyer must pay areal estate transfer tax

known as Imposto sobre Transmissdo de Bens Imdveis (ITBI).
While the ITBI canlegally be paid by either the buyer orthe
seller,itis standard practice in Brazil for the buyer to pay for
this transfer tax.

Itisalsoimportant to verify whether ownership title or “fee
farmtitle” of areal estate is beingacquired. Certain real
estate in Brazilare considered as owned by the Federal
Government which entitles particulars to hold a “fee farm”
title of such real estate. In such cases, in addition to the ITBI,
purchaser willalso have to pay the fee farm fee which usually
corresponds to 5% of the value of the transaction.

The public deed of purchase and sale will only be regis-
tered with the RERO if the record file of the targeted real
estate is duly regular, which is one of the main focus of the
duediligence.

Areal estate mayalso be purchasedindirectly throughthe
purchase of stockinalegal entity that holds title to the real
estate. The use of this structure is most commonin purchases
of commercial properties (e.g., warehouses, office buildings).

Restrictions to the Acquisition of Real Estate
by Foreigners

Foreignersare free toacquire real estate in Brazil, with the
exception of rural properties and land near Brazil’s national
borders or lands considered as “terrenos de marinha”
-which ownership title is held by the Federal Government
(with the exception of individual units of acondominium
ruled by Federal Law 4,591/64).

Federal Law No. 5,709 of 1971imposed certain limitations on
theacquisition of rural properties by foreigners, which
according to such law were also applicable to Brazilian
companies whose partners,individuals or legal entities,
residing or established abroad, hold the majority of the
capital stock.

Although such distinction was originally accepted by the
Federal Constitution of 1988, the 6th Amendment to the
Federal Constitution of 1988 eliminated the distinctions
between legal entities with domestic capital and legal
entities with foreign capital. Therefore,acompany orga-
nizedin Brazil with its head office and principal place of
businessin Brazilis deemed a Brazilian company, regardless
of the nationality of its partners.

Opinion AGU/LA-04/94 issued by Brazil’s attorney general
supportedthe understanding that the Federal Constitution
had revoked the distinction made by Law No. 5,709 between
Brazilian companies of domestic or foreign capital,and
therefore no limitations should beimposed due to the terms
setforthinLaw No.5,709.
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Severalyears later, the attorney general issued another
opinion (Opinion AGU GQ-181/1997) confirming that the
above-mentioned restriction to foreign companies was not
incorporated by the Federal Constitution of 1988.

Then,on August 23,2010, the attorney generalissued
Opinion LA-01,changing the prior opinionand setting forth
that Law No. 5,709 should apply to Brazilian companies
controlled by foreigners. Inaddition, the new opinion stated
that the concept of a “majority of capital stock” must be
interpretedaccordingto the broader concept of “corporate
control”set forth in the Brazilian Corporation Law.

The concept of controlis defined in Article 116 of the
Corporation Law as “an individual or alegal entity,oragroup
of individuals or legal entities by avoting agreement or
under common control, which: (@) possesses rights which
permanently assure ita majority of votes in resolutions of
general meetings and the power to elect a majority of the
corporation officers;and (b) in practice uses its power to
directthe corporate activitiesand to guide the operations of
the departments of the corporation”.

Insummary, the attorney general’s most recent opinion
maintains that the restrictions for acquisition of rural lands
by Brazilian companies controlled by foreign entities, set
forth by Law No. 5,709 and its regulation (Decree No.
74,965/1974),are still valid.

Arecent decision of the National Counsel of Justice and of
the State Court of Sdo Paulo has ruled that the distinction
setforthin Law No. 5,709 and its regulation (Decree No.
74,965/1974) should be considered revoked due to the 6th
Amendment to the Federal Constitution of 1988,and
therefore there should be norestriction onthe acquisition
of rural properties by Brazilian companies controlled by
foreigners. Notwithstanding, thereisaclaim proposed at
the Federal Supreme Court questioning this matter, based
ontheabove mentioned Opinion LA-o1.

Aslongassuch dispute and controversy in the validity of the
distinction set forthin Law No. 5,709 and its regulation
(Decree No.74,965/1974) is not solved, it may be said that on
the basis of the most recent opinionissued by the attorney
general, Brazilian companies controlled by foreign entities
are currently subject to the following restrictions:

Acquisition of rural properties by foreign legal entities or by
Brazilian legal entities controlled by foreign legal entities in
excess of a certainarea, which varies according to the region,
in continuous or discontinuous areas, is subject to prior
authorization by the Brazilian Congress.

GuIDE TO DOING BUSINESS IN BRAZIL

Regardless of the size of each individual property, the sum of
theruralareas owned by foreign individuals, foreign legal
entities or Brazilian legal entities controlled by foreign legal
entities cannot exceed 25 percent of the total surface of the
municipality where suchareas are located.

The sum of the rural areas owned by foreign individuals,
foreignlegal entities or Brazilian legal entities controlled by
foreign legal entities of the same nationality cannot exceed
10 percent of the total surface of the municipality where
suchareasare located.

Foreign legal entities or Brazilian legal entities controlled by
foreign legal entities may only acquire rural properties
destined forthe development of agricultural, cattle raising,
forestry,industrial, touristic or colonization activities, in
accordance with their corporate purposes, upon approval of
the relevant project by the Ministry of Agrarian
Development.

Costs of a Real Estate Transaction

Financial expenditures include due diligence costs, notary
andregistration fees, transfer taxes and brokerage fees.

The extent of the due diligence carried out on the real
estate willinfluence the transaction costs associated with
the purchase. Alarge part of the background investigation
is made through various clearance certificates. Some of
these can be obtained online, but most must be requested
directly fromthe appropriate notary office (e.g., tax, labor,
real estate). In general, however, costs for obtaining the
certificates are not excessive,and the largest portion of the
expenses is related to the investigation of hidden liabilities,
such as environmental and urban liabilities, which are not in
the certificates.

Notary registration fees vary from state to stateand are
generally calculated based on the value of the real estate
attributed by the Municipality or the value of the transac-
tion, whichever is higher. An equivalent feeis due on the
registration of the deed of purchase and sale with the RERO.
In States like S3o Paulo and Rio de Janeiro, these fees can
reach hundreds of thousands of Brazilian Reais.

Real Estate transfer taxes (ITBl) also vary dependingonthe
location of the real estate. The taxes generally range from 2
percent to 5 percent of the total real estate value or the value
of the transaction, whicheveris higher.

Brokerage feesare negotiatedamongthe parties, butare
usually between 3 percentand 6 percent onthe sale price,
depending onthevalueand characteristics of the real estate.
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Itis common practice forthe buyer to pay all of the above fees.

Other potential expenses in completing areal estate
transaction in Brazil depend on the type of propertyand its
intended use. Inthe case of afarm orallotment, for example,
geo-referencing expenses and notary registration expenses
will beincurred.

Leasehold

Thereis norestriction for foreignersto lease real estatein
Brazil,except for the lease of rural property for agribusiness
purposeswhere the same restrictions regarding ownership

titleapply.

Brazilian lease law is very protective for tenants,and
landlord cannot early terminate a lease agreement during its
fixed term except for tenant’s breach of the lease. Tenant, on
the other hand, may early terminate the lease upon payment
of the penalty established in the agreement, which in case of
atypical lease shall be proportional to the remaining term of
thelease.

Other rights are secured by Brazilian lease law inatypical
lease, suchas both parties’ right to request the review of the
rent based on market prices at least within 3yearsas of the
last rent amount definition. Construction orimprovements
made by tenant on landlord’s real estate (other than
movable improvements) are considered attached to
landlord’s real estate and are usually not reimbursed by
landlord. Most tenants are generally able to negotiate a
certain term of grace period to start payingrent. Itisalso
important to remark that the rent of lease agreements is
subject toadjustment forinflation (currently annually as
expressly allowed by the current legislation inforce).

Brazilian law also recognizes the existence of certain
non-typical lease relationships (built-to-suit, sale and lease
backamongothers) where the parties are free to negotiate

the terms and conditions of the lease, with due regard to
general principles of law and provided the compliance with
the procedural provisions of Brazilian lease law.

Asan example, in built-to-suit leases in which tenant leases a
real estate that is tailor-made for its business, the real estate
acquisition costsand constructionare borne by the
landlord,and in view of that tenant commits to lease the real
estate foracertain term. In this lease tenant may not early
terminate the agreement unless itindemnifies landlord for
the totality of the remaining rents. Both parties also typically
waive their right to review the rent amount to market
standards as provided in Brazilian lease law.

Financing of Real Estate

Many banks offer financing to both performingand non-
performing real estate development projects. The structure
usually adopted isthe use of the property as collateral
-through either mortgage or, more commonly, fiduciary lien
(alienagdo fiducidria em garantia) - with arepayment term of
morethan1oyears.

Entrepreneurs seeking funds for commercial projects (e.g.,
office buildings or logistics centers) can turn to capital
markets with aspecial interest in real estate projects. Real
estate funds, referred toin the industryas Fundo de
Investimento Imobilidrio (FII) or even private equity funds
(Fundos de Investimento em Participages - FIP) are
commonly set up with the purpose of raising funds in the
capital markets with accredited investors aiming to apply
those funds to specific projects,and Real Estate Credit
Certificates (CRIs), securities backed by real estate receiv-
ables,are very commonly structured to raise funding by
sellingthe real estate receivables of a purchase and sale,
built-to-suit lease or real estate financing to investors
looking for alternative fixed income results.
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Foreign investments
in publicly held
companies, if made
through the securities
market, benefit from a
favorable tax regime.
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