
Servicing With a Smile 
Comes at a Cost
What Servicers Should Know About 

the CFPB’s New Servicing Rule

On August 4, 2016, the Consumer Financial Protection Bureau (“Bureau”) issued a comprehensive 900-page final 

rule (“2016 Mortgage Servicing Rule” or “Final Rule”) that amends the mortgage servicing rules under the Real 

Estate Settlement Procedures Act (“Regulation X”) and the Truth in Lending Act (“Regulation Z”) (together, the 

“Mortgage Servicing Rules”). The 2016 Mortgage Servicing Rule adds significant new requirements and complexities 

to residential mortgage servicers’ compliance obligations. This White Paper addresses and summarizes some of the 

key aspects of the Final Rule.
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On August 4, 2016, the Consumer Financial 
Protection Bureau (“Bureau”) issued a comprehen-
sive 900-page final rule (“2016 Mortgage 
Servicing Rule” or “Final Rule”) that amends the 
mortgage servicing rules under the Real Estate 
Settlement Procedures Act (“Regulation X”) and 
the Truth in Lending Act (“Regulation Z”) 
(together, the “Mortgage Servicing Rules”). 

The Mortgage Servicing Rules were amended several 
times since 2013, but the proposed rules that 
amended Regulations X and Z were most recently 
published on November 20, 2014. The 2016 Mortgage 
Servicing Rule finalizes the proposed amendments 
and clarifies, revises and amends provisions regard-
ing force-placed insurance notices, policies and 
procedures, early intervention and loss mitigation 
requirements under Regulation X, as well as prompt 
crediting and periodic statement requirements under 
Regulation Z.

Generally, the Final Rule is effective 12 months from 
the date of publication in the Federal Register. 
However, certain amendments relating to bankruptcy 
periodic statements and to successors in interest are 
effective 18 months from the date of publication in the 
Federal Register.1 The Bureau stated that it has 
considered the various comments, but believes these 
effective dates achieve the right balance between 
promptly affording consumers the benefits of the 
Final Rule and affording the industry sufficient time 
to revise and update policies and procedures, coordi-
nate with third-party service providers to implement 
and test systems changes and train staff.

The Final Rule includes several technical corrections 
and minor clarifications to wording throughout 
several provisions of Regulations X and Z that 
generally are not substantive in nature. This White 
Paper addresses and summarizes some of the key 
aspects of the Final Rule: 

1.	 Successors in interest. The Final Rule makes 
several changes regarding successors in interest: (a) 
the adoption of definitions of “successor in inter-
est” for purposes of Regulation X’s Subpart C and 

Regulation Z that are modeled on the categories 
of transfers protected under section 341(d) of the 
Garn-St Germain Act; (b) a mortgage servicer’s 
confirmation of a successor in interest’s identity 
and ownership interest; and (c) the application 
of the Mortgage Servicing Rules to successors in 
interest once a servicer confirms the successor in 
interest’s status.

2.	 Definition of delinquency. The Final Rule 
provides a general definition of “delinquency” 
that applies to all of the servicing provisions of 
Regulation X and the provisions regarding periodic 
statements for mortgage loans in Regulation Z.

3.	 Requests for information. The Final Rule 
amends how a servicer responds to requests 
asking for ownership information for loans in 
trust for which Fannie Mae or Freddie Mac is the 
owner of the loan or the trustee of the securitiza-
tion trust in which the loan is held.

4.	 Force-placed insurance. The Final Rule amends 
force-placed insurance disclosures and model forms. 

5.	 Early intervention. The Final Rule clarifies 
the early intervention live contact obligations for 
servicers to establish or make good faith efforts 
to establish live contact so long as the borrower 
remains delinquent. The Final Rule also clari-
fies requirements regarding the frequency of the 
written early intervention notices, including when 
there is a servicing transfer. In addition, regard-
ing certain borrowers who are in bankruptcy or 
who have invoked their cease communication 
rights under the FDCPA, the Final Rule specifies 
exemptions for servicers from complying with the 
live contact obligations, but requires servicers to 
provide written early intervention notices under 
certain circumstances.

6.	 Loss mitigation. The Final Rule finalizes several 
amendments relating to the loss mitigation 
requirements: Specifically, the Final Rule:

1.	  Requires servicers to meet the loss mitigation 
requirements more than once in the life of a 
loan for borrowers who become current on 
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payments at any time between the borrower’s 
prior complete loss mitigation application and 
a subsequent loss mitigation application; 

2.	  Modifies an existing exception to the 120-day 
prohibition on foreclosure filing to allow a 
servicer to join the foreclosure action of a 
superior or subordinate lienholder; 

3.	  Clarifies how servicers must select the reason-
able date by which a borrower should return 
documents and information to complete an 
application; 

4.	  Describes requirements that apply when a 
servicer has already made the first foreclosure 
notice or filing, and a borrower timely submits 
a complete loss mitigation application;

5.	  Requires that servicers provide a written 
notice to a borrower within five days (exclud-
ing Saturdays, Sundays or legal holidays) 
after they receive a complete loss mitigation 
application and imposes requirements about 
the notice’s contents; 

6.	  Imposes requirements regarding obtaining 
information not in the borrower’s control and 
evaluating a loss mitigation application while 
waiting for third-party information; 

7.	 Permits servicers to offer a short-term repay-
ment plan based upon an evaluation of an 
incomplete loss mitigation application; 

8.	 Clarifies that servicers may stop collecting 
documents and information from a borrower 
for a particular loss mitigation option after 
receiving information confirming that, pursu-
ant to any requirements established by the 
owner or assignee, the borrower is ineligible 
for that option; and clarifies that servicers may 
not stop collecting documents and informa-
tion for any loss mitigation option based solely 
upon the borrower’s stated preference, but may 
stop collecting documents and information for 
any loss mitigation option based on the bor-
rower’s stated preference combined with other 
information, as prescribed by requirements 

established by the owner or assignee of the 
mortgage loan; and 

9.	 Clarifies how loss mitigation procedures and 
timelines apply when a transferee servicer 
receives a mortgage loan for which there is a 
loss mitigation application pending at the time 
of a servicing transfer.

7.	 Prompt payment crediting. The Final Rule 
clarifies how servicers must treat periodic pay-
ments made by consumers who are performing 
under either temporary loss mitigation programs 
or permanent loan modifications. 

8.	 Periodic statements. The Final Rule specifies 
several requirements relating to periodic state-
ments, including clarifications about content and 
about consumers in bankruptcy. 

9.	 Small servicer. The Final Rule specifies changes 
to the small servicer determination. 

10.	FDCPA safe harbor. The Final Rule also 
addresses proper compliance regarding certain 
servicing requirements when a person is a poten-
tial or confirmed successor in interest, is a debtor 
in bankruptcy, or sends a cease communication 
request under the Fair Debt Collection Practices 
Act (“FDCPA”). Therefore, the Bureau concur-
rently issued with the Final Rule, but in a separate 
notice, an FDCPA interpretive rule.2

A more detailed discussion of the Final Rule follows.

I.  Successors in Interest
The Bureau has found that successors in interest 
frequently have been unable to effectively communi-
cate with mortgage servicers about a deceased 
borrower’s mortgage loan account. Accordingly, the 
current Mortgage Servicing Rules require servicers to 
“maintain policies and procedures that are reasonably 
designed to ensure that the servicer can, upon 
notification of the death of a borrower, promptly 
identify and facilitate communication with the 
successor in interest of the deceased borrower with 
respect to the property securing the deceased bor-
rower’s mortgage loan.”3 The Bureau subsequently 
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published an October 2013 Servicing Bulletin to 
further clarify servicers’ responsibilities in this regard.4  

Despite the existing requirements and the Bureau’s 
public guidance, anecdotal reports suggest that 
widespread confusion remains about the rights and 
options of successors in interest. The Bureau also 
notes that the protections established in the existing 
Mortgage Servicing Rules do not apply to many 
categories of successors in interest in need of assis-
tance. Accordingly, the Final Rule makes several 
adjustments to the regulatory framework governing 
servicer interactions with successors in interest. First, 
the Final Rule establishes a new definition of “succes-
sor in interest.” Second, the Final Rule specifies how a 
mortgage servicer must confirm a successor in 
interest’s identity and ownership interest. Finally, the 
Final Rule expressly requires servicers to apply all of 
the Regulation X and Regulation Z servicing protec-
tions to a successor in interest once the servicer has 
confirmed the successor in interest’s status.

A .  DEFINITION OF “SUCCESSOR IN INTEREST”

The current Mortgage Servicing Rules refer only to a 
successor in interest of a deceased borrower.5 The 
Final Rule formally defines and expands the scope of 
the term “successor in interest” in a manner that 
generally mirrors Section 341(d) of the Garn-St 
Germain Act,6 which prohibits the exercise of due-on-
sale clauses with respect to certain protected 
transfers of mortgaged property. Under this new 
definition, a “successor in interest” is defined as a 
person to whom an ownership interest in a property 
securing a mortgage loan is transferred from a 
borrower, provided that the transfer falls in one or 
more of the following categories: 

1.	 A transfer by devise, descent, or operation of law 
on the death of a joint tenant or tenant by the 
entirety; 

2.	 A transfer to a relative resulting from the death 
of a borrower;

3.	 A transfer where the spouse or child of the bor-
rower becomes an owner of the property; 

4.	 A transfer resulting from a decree of a dissolu-
tion of marriage, legal separation agreement, or 
an incidental property settlement agreement, by 
which the spouse of the borrower becomes an 
owner of the property; or 

5.	 A transfer into an inter vivos trust in which 
the borrower is and remains a beneficiary and 
which does not relate to a transfer of rights of 
occupancy in the property.

B.  CONFIRMING SUCCESSOR IN INTEREST STATUS

There has been considerable confusion within the 
industry regarding how a servicer should verify a 
consumer’s status as a successor in interest, given that 
doing so requires fluency in the intricacies of real 
property law, contract law, estate law and family law in 
various state and local jurisdictions. The Final Rule 
does not fully resolve this confusion, as the Bureau 
does not attempt to establish prescriptive standards 
regarding the particular documentation that may be 
necessary to establish successor in interest status. 
Rather, the Final Rule lays out a more detailed proce-
dural framework with respect to how a servicer must 
interact with a putative successor in interest.

Specifically, the Final Rule:

•	 Requires servicers to respond to a written request 
that indicates that the person making the request 
may be a successor in interest by providing that 
person with a written description of the docu-
ments the servicer reasonably requires to confirm 
the person’s identity and ownership interest in 
the property.

•	 Requires servicers to maintain policies and 
procedures reasonably designed to ensure that the 
servicer can, upon receiving notice of the death 
of a borrower or of any transfer of the property, 
promptly facilitate communication with any 
potential or confirmed successors in interest 
regarding the property.

•	 Requires servicers to maintain policies and 
procedures reasonably designed to ensure that the 
servicer can, upon receiving notice of the existence 
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of a potential successor in interest, promptly 
determine the documents the servicer reasonably 
requires to confirm the person’s identity and 
ownership interest in the property and promptly 
provide to the potential successor in interest 
a description of those documents and how the 
person may submit a written request to be treated 
as a successor in interest (including the appropri-
ate address where the address should be sent).

•	 Allows servicers to request additional documen-
tation if the servicer reasonably determines, 
based on the documentation provided, that 
the status of the potential successor in interest 
cannot be deciphered.

•	 Requires servicers to maintain policies and 
procedures reasonably designed to ensure that 
the servicer can, upon the receipt of certain 
documents, promptly make a confirmation 
determination and promptly notify the person, 
as applicable, that the servicer has confirmed the 
person’s status, has determined that additional 
documents are required and has specifically 
advised the person of those additional documents, 
or has determined that the person is not a succes-
sor in interest.

The Bureau expressly notes, however, that servicers 
do not need to affirmatively search for potential 
successors in interest if the servicer has not received 
actual notice of their existence. It also observes that 
the framework should not be construed to require a 
servicer to provide legal advice to a putative successor 
in interest.

C.  APPLYING MORTGAGE SERVICING RULES TO 
       CONFIRMED SUCCESSORS IN INTEREST

Under the Final Rule, the following specific mortgage 
servicing rules apply to a confirmed successor in 
interest, regardless of whether that person has 
assumed legal liability for the mortgage debt under 
state law:

•	 With respect to Regulation X: (i) all of the mort-
gage servicing requirements in Subpart C;7 and (ii) 
certain escrow-related protections.8

•	 With respect to Regulation Z: (i) the rate adjust-
ment notice requirements;9 (ii) the escrow account 
cancellation notice requirement;10 (iii) the restric-
tions on servicing practices in § 1026.36(c); (iv) 
the periodic statement requirements;11 and (v) the 
mortgage transfer disclosure requirement.12 

Except as otherwise indicated, the Final Rule applies 
these requirements to confirmed successors in 
interest in the same way that these provisions apply to 
other types of borrowers and consumers. 

Significantly, however, the Final Rule relaxes certain 
aspects of these requirements in their application to 
successors in interest. First, it generally allows a servicer 
not to duplicate efforts, if the servicer is already comply-
ing with these requirements with respect to another 
borrower on the account. For example:

•	 Except in response to an information request as 
required by § 1024.36, a servicer is not required 
to provide to a confirmed successor in interest any 
written disclosure required by the Regulation X13 
or Regulation Z14 mortgage servicing rules if the 
servicer is providing the same specific disclosure 
to another borrower or consumer. 

•	 A servicer is not required to comply with the loss 
mitigation live contact requirements15 with respect 
to a confirmed successor in interest if the servicer 
is complying with those requirements with respect 
to another borrower on the account. 

The Final Rule also offers several different options to 
a servicer that wishes to avoid sending notices to a 
successor in interest that otherwise might suggest the 
successor in interest is personally liable for the debt. 
Specifically, a servicer may choose to do one or more 
of the following:

•	 Adjust the language in the notices to replace any 
terminology that might suggest liability. 
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•	 Add an affirmative disclosure, either in the 
required notices or in an explanatory cover letter, 
to clarify that a confirmed successor in interest 
who has not assumed the mortgage loan and is not 
otherwise liable for it has no personal liability.

•	 Provide an initial explanatory written notice and 
acknowledgment form to confirmed successors 
in interest who have not assumed the mortgage 
loan and are not otherwise liable on it.  Servicers 
that send this type of notice and acknowledg-
ment form would be relieved of the obligation 
to provide the required servicing notices and 
to engage in live contacts with the confirmed 
successor in interest until the confirmed succes-
sor in interest either: (i) provides the servicer an 
executed acknowledgment indicating a desire to 
receive the notices; or (ii) assumes the mortgage 
loan obligation under state law.

The Final Rule also responds to servicers that had 
expressed concern that providing account information 
to successors in interest could contravene borrower 
privacy, causing the servicer to incur liability under the 
Gramm-Leach-Bliley Act16 (the “GLBA”) and/or the 
Fair Debt Collection Practices Act17 (the “FDCPA”). 
First, the Bureau concluded that complying with the 
Final Rule does not cause servicers to violate the GLBA 
or its implementing regulations. As discussed further 
below, concurrently with the Final Rule, the Bureau 
also issued an interpretive rule under FDCPA section 
813(e),18 concluding that a servicer may communicate 
with a confirmed successor in interest without violat-
ing the FDCPA’s prohibition on unauthorized 
third-party contact.19

II.  Definition of Delinquency
The current version of Regulation X does not contain 
a generally applicable definition of the term “delin-
quency.” It does define delinquency for the specific 
purposes of the early intervention provisions20 and 
the continuity of contact provision.21 However, 
Regulation X does not define delinquency for pur-
poses of other sections of Subpart C of Regulation X, 
including §  1024.41(f)(1), which prohibits a servicer 

from making the first notice or filing for foreclosure 
unless the borrower’s mortgage loan obligation is 
more than 120 days delinquent. This failure has posed 
significant uncertainties for servicers. 

To ensure that the term “delinquency” is interpreted 
consistently throughout Regulation X’s mortgage 
servicing rules, the Bureau is removing the current 
definition of delinquency applicable to §§ 1024.39(a) 
and (b) and 1024.40(a) and adding a general defini-
tion of delinquency in § 1024.31 that would apply to 
all sections of Subpart C.22 

The Final Rule defines the term “delinquency” as “a 
period of time during which a borrower and a bor-
rower’s mortgage loan obligation are delinquent.”23 
The Revised Commentary defines a borrower and a 
borrower’s mortgage loan as being delinquent begin-
ning on the date a periodic payment sufficient to cover 
principal, interest and, if applicable, escrow becomes 
due and unpaid, until such time as no periodic pay-
ment is due and unpaid.”24 This is substantially the 
same as the existing definition used for §§ 1024.39(a) 
and (b) and 1024.40(a), with the primary distinction 
being that, under the existing definition, a payment is 
delinquent if the payment is due and unpaid for a 
given billing cycle.25 Under the Final Rule, however, 
the loan is delinquent until no periodic payment is due 
and unpaid. 

This amended definition will impact servicers in a 
number of areas, including the timing of when 
servicers must assign personnel to a delinquent 
borrower within 45 days of the borrower’s delin-
quency and when the servicer may initiate foreclosure 
proceedings. The definition of delinquent borrower 
and delinquency will also impact the preparation of 
periodic statements under Regulation Z, since 
essentially the same definition of “delinquency” as 
applies to Subpart C of Regulation X also applies to 
Regulation Z’s periodic statement provisions.26

Of course there is more to this change than just the 
definitions. There is significant explication found in 
the Commentaries to both Regulation X and 
Regulation Z. 
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A .  GR ACE PERIOD

The definition of delinquency does not take into 
account any grace period. In short, the date of 
delinquency is measured from the date the periodic 
payment of principal, interest, and, if applicable, 
escrow becomes due and unpaid, even if there is a 
grace period after the due date before the servicer 
assesses a late fee.27 

B.  APPLICATION OF PAYMENTS

The Bureau considered, but rejected, requiring 
servicers to apply borrower payments to the oldest 
outstanding payment. However, the Final Rule 
provides that if a servicer follows this practice (as 
required by Fannie Mae, Freddie Mac and the laws of 
some states), a payment by a delinquent borrower will 
advance the date the borrower’s delinquency began. 

Nor did the Bureau adopt an exception for “rolling 
delinquencies,” where the borrower becomes delin-
quent, resumes making payments but does not make 
all outstanding payments to cure the delinquency, 
and the servicer’s application of payments to the 
oldest outstanding payment advances the borrower’s 
delinquency. Therefore, if a servicer credits a pay-
ment to the oldest missed payment, the 120-day 
foreclosure referral waiting period in § 1024.41(f)(1)
(i) is also advanced.28

For example, assume a borrower’s mortgage loan 
requires the borrower to make periodic payments by 
no later than the first of each month. If the borrower 
does not make the January payment on January 1, 
then on January 31 the borrower is 30 days delin-
quent.  If the borrower makes the periodic payment 
on February 3, and the servicer applies the payment 
to the oldest outstanding periodic payment (i.e., the 
payment that was due on January 1), then on 
February 4 the borrower would be 3 days delinquent 
for purposes of the Final Rule’s specified mortgage 
servicing provisions (and Regulation Z’s periodic 
statement provision).

Of course, the application of this rule might also 
impact the prohibition against initiating foreclosure 

until the borrower is 120 days delinquent. For example, 
assume a borrower’s mortgage loan requires the 
borrower to make periodic payments by no later than 
the first of each month. If the borrower has not made 
the January, February or March payments, then on 
April 1 the borrower would be 90 days delinquent. If 
that borrower makes a full payment on April 29, and 
the servicer has a policy of applying payments to the 
oldest outstanding periodic payment, then on April 30 
the borrower would be only 88 days delinquent, i.e., 
delinquent for the February, March and April pay-
ments. In that case the servicer could not make the 
first notice or filing required for any foreclosure 
process (unless the servicer is joining the foreclosure of 
a superior or subordinate lienholder).

C.  SHORT PAYMENTS

If a borrower’s payment is less than the periodic 
payment due, and the servicer chooses not to treat the 
borrower as delinquent (for example, because the 
servicer applies a $5.00 tolerance to payments), that 
borrower is not delinquent under the Final Rule’s 
definition.29 Once a servicer has established the policy 
relating to a loan, the servicer may not change its 
decision to treat the payment as timely for purposes 
of determining the date on which the borrower’s 
delinquency began; however, the servicer may later 
collect the amounts included in a payment tolerance 
from the borrower. The Bureau does not intend to 
mandate that the “shortage” be within any specific 
dollar range.

D.  RIGHT TO ACCELER ATE

The Bureau adopted a New Comment to address a 
creditor’s right to accelerate payment under the 
contract. This New Comment provides that a creditor 
is not prohibited from exercising a right provided by a 
mortgage loan contract to accelerate payment for a 
breach of that contract. The Comment explains that 
failure to pay the amount due after the creditor 
accelerates the mortgage loan obligation in accordance 
with the mortgage loan contract would begin or 
continue delinquency.30
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If a servicer properly accelerates a mortgage loan, the 
periodic payment used to calculate the period of 
delinquency is the total amount due after accelera-
tion. However, if the borrower reinstates the 
mortgage loan or cures the arrearage following 
acceleration, the borrower is no longer delinquent and 
the delinquency period ends.

For example, assume a servicer accelerates the 
amount due in accordance with the loan documents 
and applicable law and the full balance of the loan 
becomes due on June 1. If the borrower fails to pay 
the full amount due or reinstate the loan, then on 
June 2 the borrower and the borrower’s mortgage 
loan are one day delinquent for purposes of the 
mortgage servicing provisions (and Regulation Z’s 
periodic statement provision).

E.  LOAN MODIFICATION

The Bureau explained that by providing that a 
delinquency exists only until no periodic payment is 
due and unpaid, a borrower who is performing under 
a permanent loan modification agreement will not be 
deemed delinquent. The premise is that even though 
the borrower has not made all outstanding payments 
under the terms of the original contract, he has made 
all periodic payments that are due and owing under 
the modified contract terms.31

III.  Requests for Information 
The Final Rule changes how a servicer must 
respond to requests for ownership information 
when Fannie Mae or Freddie Mac is the owner of 
the loan or the trustee of the securitization trust in 
which the loan is held.32

1.	 For a request for ownership information where 
Fannie Mae or Freddie Mac is not the owner 
of the loan or the trustee of the securitization 
trust in which the loan is held, the servicer must 
provide the name of the trust and the trustee’s 
name, address and appropriate contact informa-
tion.33 Thus, if Fannie Mae or Freddie Mac is not 
the owner or trustee, the servicer must respond to 
even a nonspecific request for the identity of the 

owner or assignee by providing information about 
the trust and contact information for the trustee.

2.	 For a request for ownership information where 
Fannie Mae or Freddie Mac is the owner of the 
loan or the trustee of the securitization trust 
in which the loan is held, but the request does 
not expressly ask for the name or number of the 
trust or pool, the servicer complies by providing 
the name and contact information for Fannie 
Mae or Freddie Mac, as applicable, without also 
providing the name of the trust.34 The Bureau 
intends this to permit a servicer to respond to a 
nonspecific request for information by provid-
ing only the name and contact information for 
Fannie Mae or Freddie Mac, as applicable, for 
only those loans that are subject to Fannie Mae’s 
or Freddie Mac’s servicing guide, but not for 
other loans.

3.	 For a request for ownership information where 
Fannie Mae or Freddie Mac is the owner of the 
loan or the trustee of the securitization trust in 
which the loan is held and the request expressly 
requests the name or number of the trust or 
pool, the servicer must provide the name of the 
trust and the trustee’s name, address and appro-
priate contact information for the trustee.35    

From a practical perspective, this means that a 
servicer will need to track the name of the trust. As 
this is not information many servicers have tradition-
ally compiled, prior to the effective date of the Final 
Rule, servicers should consider initiating a process for 
obtaining trust and trustee information for all 
securitization trusts that contain loans that are 
serviced by the servicer. 

IV.  Force-Placed Insurance
The Final Rule generally does not make substantive 
adjustments to the process for ensuring that borrow-
ers are charged for force-placed insurance only in 
appropriate circumstances, but does make several 
changes to the content of the lender-placed insurance 
notices which servicers must deliver to borrowers as 
part of that process. These include:
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•	 Revising the model forms to account for situations 
in which the borrower has insufficient, rather than 
expired or expiring, hazard insurance coverage on 
the property;

•	 Giving servicers the option to include the bor-
rower’s mortgage loan account number on the 
notices; and

•	 Making several technical edits to more closely con-
form the model forms to the text of the regulation. 

The Final Rule also makes one clarifying technical 
edit to the commentary to Regulation Z. Under the 
current rules, if the force-placed insurance reminder 
notice is put into production a “reasonable time” prior 
to the servicer delivering or placing the notice in the 
mail, the servicer is not required to update the notice 
with new insurance information received.36 A “rea-
sonable time” is defined as five days (excluding legal 
holidays, Saturdays and Sundays).37 The Final Rule 
clarifies that five days is the maximum period of time 
that would be considered reasonable for this purpose.

V.  Early Intervention Requirements

A .  EARLY INTERVENTION THROUGH LIVE CONTACT

The preamble to the Final Rule states that the Bureau 
“has always understood [the provisions of 12 C.F.R. 
§1024.39(a)] to require servicers to make repeated 
attempts to contact a borrower who remains delin-
quent for more than one billing cycle,” and that the 
Bureau is revising the regulation to codify that 
interpretation.38 Accordingly, the Final Rule revises 
the regulation to state in relevant part that a “servicer 
shall establish or make good faith efforts to establish 
live contact with a delinquent borrower no later than 
the 36th day of a borrower’s delinquency and again no 
later than 36 days after each payment due date so 
long as the borrower remains delinquent.”39 

The Final Rule also provides more detail on what the 
Bureau considers to be “good faith efforts.” New 
Commentary language based on a previous Bureau 
bulletin indicates that the length of a borrower’s 
delinquency, as well as a borrower’s failure to respond 
to a servicer’s repeated attempts at communication, 

are relevant circumstances to consider. “For example, 
whereas ‘good faith efforts’ to establish live contact 
with regard to a borrower with two consecutive 
missed payments might require a telephone call, 
‘good faith efforts’ to establish live contact with 
regard to an unresponsive borrower with six or more 
consecutive missed payments might require no more 
than including a sentence requesting that the bor-
rower contact the servicer with regard to the 
delinquencies in the periodic statement or in an 
electronic communication.”40 On the other hand, the 
preamble to the Final Rule rejects the likelihood of 
home retention as a consideration in deciding how 
much “good faith efforts” are required.41

There is also New Commentary language that 
explains that if the servicer has established and is 
maintaining ongoing contact with the borrower under 
the loss mitigation procedures, such as during comple-
tion of the loss mitigation application and evaluation of 
a complete loss mitigation application, then other 
attempts at live contact are not required. Moreover, if 
the servicer denied a borrower for all loss mitigation 
options, further attempts at live contact are not 
required. But if a borrower cures a delinquency and 
then becomes delinquent again, attempts at live 
contact must resume.42

B.  WRITTEN EARLY INTERVENTION NOTICES

The Bureau has also made revisions to the timing of 
the written early intervention notice in order to “add 
more clarity.”43 A servicer must provide the written 
early intervention notice no later than the 45th day of 
the borrower’s delinquency and again no later than 45 
days after each payment due date so long as the 
borrower remains delinquent. But a servicer is not 
required to provide the written notice more than 
once during any 180-day period. If a borrower is 45 
days or more delinquent at the end of any 180-day 
period after the servicer has provided the written 
notice, the servicer must provide another notice no 
later than 180 days after the provision of the prior 
written notice. If a borrower is less than 45 days 
delinquent at the end of any 180-day period after the 
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servicer has provided the written notice, the servicer 
must provide the written notice again no later than 
45 days after the payment due date for which the 
borrower remains delinquent.44 

New Commentary addresses the interaction of these 
notice requirements with servicing transfers. A 
transferee servicer is required to comply with the 
requirements regardless of whether the transferor 
servicer provided a written notice to the borrower in 
the preceding 180-day period. But a transferee 
servicer is not required to provide a written notice if 
the transferor servicer provided the written notice 
within 45 days of the transfer date.45

C.  INTER ACTION OF EARLY INTERVENTION 
       REQUIREMENTS WITH OTHER FEDER AL  
       AND STATE L AWS

The Bureau has narrowed the existing exemption 
from the early intervention requirements for a 
servicer that is subject to the FDCPA and has received 
an FDCPA cease communication request from the 
borrower.46 If (1) a borrower has made a cease com-
munication request, (2) at least one loss mitigation 
option is available, and (3) the borrower is not in 
bankruptcy, the servicer must send a written early 
intervention notice with specific customized lan-
guage. This notice may not be sent more than once in 
any 180-day period.47

After further study of bankruptcy laws, the Bureau 
has also narrowed the existing exemption for borrow-
ers in bankruptcy.48 If (1) a borrower is in bankruptcy, 
(2) at least one loss mitigation option is available and 
(3) the borrower has not made a cease communication 
request under the FDCPA, the servicer will be 
required to provide a written early intervention notice 
with specific customized language not later than the 
45th day after the borrower files a bankruptcy 
petition (or, if the borrower first becomes delinquent 
during bankruptcy, not later than the 45th day of the 
borrower’s delinquency).49 These requirements apply 
even if the servicer last provided a notice less than 
180 days before, although no more than one notice is 
required during a single bankruptcy case. Compliance 

with the normal early intervention requirements 
must resume after the next payment due date after: 
(1) the bankruptcy case is dismissed or closed; (2) the 
borrower reaffirms personal liability for the mortgage 
loan; or (3) in certain narrow circumstances after a 
bankruptcy discharge.50

VI.  Loss Mitigation
The Final Rule makes several additions and changes 
to the loss mitigation provisions set forth in § 
1042.41 of the Mortgage Servicing Rules and their 
related Commentary. 

A .  SUCCESSORS IN INTEREST

In the preamble to the Final Rule, the Bureau 
expressed concern that successors in interest are 
particularly vulnerable consumers who often must 
make complicated decisions in a time of emotional 
distress. In an effort to prevent unnecessary foreclo-
sures against such consumers, the Bureau amended 
the Commentary to provide specific guidance on how 
servicers must handle successors in interest during the 
loss mitigation process.

In particular, Revised Comment 41(b)-1.i provides 
guidance on how servicers must handle loss mitiga-
tion applications from a potential successor in 
interest before confirming his/her identity and 
property ownership. In such cases, the servicer may, 
but is not required to, review and evaluate the appli-
cation in accordance with § 1024.41’s procedures. 
Revised Comment 41(b)-1.i also states that if a 
servicer follows § 1024.41(i)’s procedures for a com-
pleted loss mitigation application submitted by a 
potential successor in interest, the rule’s limitation on 
duplicative requests will apply so long as the confir-
mation of successor in interest status would not 
change the servicer’s evaluation of the application. If 
the servicer’s evaluation would have yielded a differ-
ent result due to the confirmation of the potential 
successor in interest, the limitation on duplicative 
requests would not apply, and the servicer would need 
to comply with the § 1024.41 procedures for a subse-
quent loss litigation application submitted by the 
confirmed successor in interest.
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If a servicer opts not to evaluate an application 
received from a potential successor in interest before 
confirming the person’s status, once the servicer 
confirms the person’s status, the servicer must 
review the application in accordance with § 1024.41 
as if the servicer had received the application on the 
date it confirmed the successor in interest’s status.51 
New Comment 41(b)-1.ii confirms that, consistent 
with the other Regulation X mortgage servicing 
rules, the foregoing provisions apply only if the 
subject property is the confirmed successor in 
interest’s principal residence. New Comment 41(b)-1.
ii also states that a servicer must preserve any loss 
mitigation application and related documents 
received from a potential successor in interest so 
that the servicer can review the application upon 
confirmation of the successor in interest’s status. In 
such cases, for purposes of § 1024.41’s timing 
requirements, the servicer must treat the loss 
mitigation as if it had been received on the date the 
servicer confirmed the successor in interest’s status.

Finally, if (i) a loss mitigation application is incom-
plete at the time the servicer confirms the successor 
in interest’s status because the documents submitted 
by the successor in interest became stale or invalid, 
and (ii) the status confirmation occurs 45 days or 
more before a foreclosure sale, the servicer must 
provide a notice in accordance with § 1024.41(b)(2) 
that identifies the documents that must be updated.52

B.  COMPLETE LOSS MITIGATION APPLICATION

The amendments make two revisions to the 
Commentary provisions explaining a servicer’s 
obligations to exercise reasonable diligence in 
obtaining documents and information to complete a 
loss mitigation application. Based on the Bureau’s 
conclusion that the collection of documents and 
information that cannot affect the outcome of an 
application unnecessarily burdens both the servicer 
and the borrower, Revised Comment 41(b)(1)-1 states 
that a servicer may stop collecting documents and 
information for a particular loss mitigation option 
after confirming that the borrower is ineligible for 
that option. 

Further, although a servicer may not stop collecting 
documents and information for a loss mitigation 
option based solely on the borrower’s stated prefer-
ence,53 it may stop collecting them based on the 
borrower’s stated preference combined with other 
information, as prescribed by investor requirements. 
If the servicer stops collecting material for a particu-
lar loss mitigation option based on the foregoing, it 
nevertheless must continue to obtain documents and 
information needed to evaluate all other available loss 
mitigation options. The Commentary provides two 
examples illustrating these requirements. 

C.  REVIEW OF LOSS MITIGATION  
       APPLICATION SUBMISSION

The Mortgage Servicing Rules contain a timeline of 
requirements that a servicer must follow if it receives 
a loss mitigation application “45 days or more before a 
foreclosure sale.”54 To clarify the applicability of this 
requirement, the Bureau amended the Commentary 
to state that a loss mitigation application received 
before a foreclosure sale is scheduled, for purposes of 
the timeline requirements in § 1024.41(b)(2)(i), must 
be treated as having been received by the servicer “45 
days or more before a foreclosure sale.”55

D.  TIME PERIOD DISCLOSURE

Under § 1024.41(b)(2)(ii) of the current Mortgage 
Servicing Rules, when a servicer receives an incom-
plete loss mitigation application, the servicer must 
disclose, in the notice acknowledging receipt of the 
application, “a reasonable date by which the bor-
rower should submit the documents and 
information necessary to make the loss mitigation 
application complete.56 The Current Commentary 
contains guidance on how servicers should set the 
“reasonable date,” taking into consideration the 
four milestones57 that correspond to specific 
protections under § 1020.41.58  

The Bureau determined that servicers would benefit 
from additional guidance on how to select a reason-
able date, and therefore adopted new Commentary 
language for purposes of § 1024.41(b)(2)(ii).59
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Generally, the new language states that 30 days after 
the servicer provides the acknowledgment notice 
qualifies as a “reasonable date.”60 However, notwith-
standing this general 30-day provision, the 
reasonable date must be no later than the earliest of 
the following four milestone dates:

1.	 The date that any document or information sub-
mitted by the borrower will be stale or invalid;

2.	 The date that is the 120th day of the bor-
rower’s delinquency; 

3.	 The date that is 90 days before a foreclosure sale;

4.	 The date that is 38 days before a foreclosure sale.

Further, notwithstanding the timing described above, 
New Comment 41(b)(2)(ii)-3 provides that the reason-
able date must never be less than seven days after the 
servicer provides the written acknowledgement. 
Stated differently, although the “reasonable date” 
generally must be at least 30 days after the servicer 
provides the acknowledgment notice, it must be no 
later than the nearest remaining milestone (even if it 
will occur earlier than 30 days), subject to a mini-
mum of seven days after the servicer provides the 
acknowledgement notice.

E.  EVALUATION OF INCOMPLETE LOSS  
      MITIGATION APPLICATION

Generally, § 1024.41(c)(2)(i) prohibits servicers from 
evading the requirement to evaluate a complete loss 
mitigation application by offering the borrower a loss 
mitigation option based on evaluation of an incomplete 
application. An exception to this prohibition set forth 
in § 1024.41(c)(2)(iii) provides that a servicer may offer 
a borrower a short-term forbearance program based 
on an evaluation of an incomplete application. In such 
cases, the servicer may not initiate foreclosure or move 
for a foreclosure judgment or sale if the borrower is 
performing under the program.  

The Final Rule revises § 1024.41(c)(2)(iii) to extend 
this exception to include short-term repayment plans, 
and to require the servicer to promptly provide a 
borrower who has not rejected an offer for a short-
term forbearance program or repayment plan a notice 

that describes the term and duration of the program 
or plan, states that the offer was based on an incom-
plete application and states that other options may be 
available, and that the borrower can submit a com-
plete loss mitigation application and be evaluated for 
all loss mitigation options regardless of whether the 
borrower accepts the program or plan. The revisions 
also note that the servicer may offer both a short-
term forbearance program and repayment plan under 
these provisions.  

The Final Rule also adds Commentary provisions to 
define the terms short-term forbearance program and 
short-term repayment plan, and states that servicers 
that offer such programs or plans must still comply 
with § 1024.41’s requirements with respect to incom-
plete and complete loss mitigation applications, as 
applicable, and provide detail on how to comply with 
the timing and content requirements of the required 
notice. Among other things, the New Comments 
indicate that for purposes of the exemption for a 
short-term repayment plan, the plan must allow for the 
payment of no more than three months of past due 
payments and allow the borrower to repay the arrear-
ages over a period lasting no more than six months. 

F.  FACIALLY COMPLETE APPLICATION

Current § 1024.41(c)(2)(iv) states that the application 
of a borrower who has provided all of the documents 
and information listed in the acknowledgment notice 
required in § 1024.41(b)(2)(i)(B) must be deemed 
“facially complete.”61 This is significant because if a 
servicer later discovers that other material is required 
to complete the application, certain of the § 1024.41 
protections that apply as of the date the servicer 
receives a complete application continue to run from 
the date the application became facially complete and 
continue until the borrower has a reasonable oppor-
tunity to complete the application. 

The Final Rule revises § 1024.41(c)(2)(iv) to describe 
additional circumstances in which an application will 
be deemed facially complete and sets forth additional 
timing provisions to address situations in which an 
application becomes facially complete more than once. 
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In particular, the Final Rule indicates that an appli-
cation also will be considered facially complete when 
a servicer is required to provide the borrower with a 
written notice of complete application under § 
1024.41(c)(3).62 Further, if after an application quali-
fies as facially complete, the servicer later discovers 
that additional or corrected information is needed, 
the servicer must promptly request the missing or 
corrected documents and treat the application as 
facially complete for purposes of limiting foreclosure 
referrals63 and limiting foreclosure sales64 until the 
borrower has had a reasonable opportunity to com-
plete the application.65 

If the borrower completes the application within this 
period, the application shall be deemed complete as of 
the date it first became facially complete for purposes 
of denial of loan modification options, timing of 
borrower responses, limiting foreclosure referrals, 
limiting foreclosure sales, and appealing a loss 
mitigation denial. Further, if the borrower completes 
the application within this period, the application 
shall be deemed complete as of the date it actually 
became complete for purposes of evaluating loss 
mitigation applications. 

If a servicer complies with § 1024.41(c)(2)(iv), it will 
be deemed to have complied with the notice require-
ments pertaining to the loss mitigation application 
acknowledgement notice in § 1024.41(b)(2)(i).

G.  NOTICE OF COMPLETE APPLICATION

In response to concerns that borrowers are frequently 
uncertain about when a loss mitigation application is 
complete, the Bureau adopted in the Final Rule § 
1024.41(c)(3), which requires servicers to provide 
borrowers with a notice of complete loss mitigation 
application. In the preamble to the Final Rule, the 
Bureau explained that because the foreclosure 
protections under § 1024.41(f)(2) [limiting foreclo-
sure referrals] and (g) [limiting foreclosure sales] are 
triggered based on when the borrower submits a 
completed loss mitigation application, it is important 
for there to be clarity as to when the application is 
deemed received.	

Accordingly, Final Rule § 1024.41(c)(3)(i) provides 
that, subject to the exceptions described, within five 
days (excluding legal public holidays, Saturdays and 
Sundays) after receiving a borrower’s complete loss 
mitigation application, a servicer must provide the 
borrower a written notice stating:

a.	 That the loss mitigation application is complete;

b.	 The date the servicer received the complete 
application;

c.	 That the servicer expects to complete its evalu-
ation within 30 days of the date it received the 
complete application;

d.	 That the borrower is entitled to certain foreclosure 
protections because the servicer has received the 
complete application, and, as applicable, either:

1.	 The servicer has not yet made the first notice 
or filing required by applicable law for any 
judicial or non-judicial foreclosure process; 
therefore, the servicer cannot make the first 
notice or filing required to commence or 
initiate the foreclosure process under appli-
cable law before evaluating the borrower’s 
complete application; or

2.	 Although the servicer has made the first notice 
or filing required by applicable law for any 
judicial or non-judicial foreclosure process and 
has begun the foreclosure process, the servicer 
cannot conduct a foreclosure sale before 
evaluating the borrower’s complete application.

e.	 That the servicer may need additional informa-
tion at a later date to evaluate the application, 
in which case the servicer will (1) request that 
information from the borrower, (2) give the 
borrower a reasonable opportunity to submit 
the requested information, (3) advise that the 
evaluation process may take longer, and (4) advise 
that the foreclosure protections could end if 
the servicer does not receive the information as 
requested; and

f.	 That the borrower may be entitled to additional 
protections under State or Federal law.
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Final Rule § 1024.41(c)(3)(ii) provides an exception to 
this requirement. A servicer is not required to provide 
the notice described above if:

a.	 The servicer has already provided the borrower 
an acknowledgment of receipt of loss mitigation 
application notice pursuant to § 1024.41(b)(2)(i)(B) 
indicating that the application is complete, and the 
servicer has not subsequently requested additional 
information or a corrected version of a previously 
submitted document from the borrower;

b.	 The application was not complete or facially 
complete more than 37 days before a foreclosure 
sale; or

c.	 The servicer has already provided the borrower a 
notice indicating which loss mitigation options, if 
any, it will offer to the borrower.

H.  INFORMATION NOT IN THE  
       BORROWER’S CONTROL

Current § 1024.41(c)(1) generally requires servicers 
to evaluate a borrower’s complete loss mitigation 
application within 30 days of receipt. For purposes 
of this requirement, a complete loss mitigation 
application is an application with respect to which 
the servicer has received all of the information it 
needs from the borrower to evaluate available loss 
mitigation options.66 Although the current Mortgage 
Servicing Rules require servicers to exercise reason-
able diligence in obtaining material required from 
the borrower to complete an application, they do not 
address information needed from other parties.

To address this gap, the Final Rule adds § 1024.41(c)
(4)(i) to address situations in which a servicer needs 
information or documents from a third party, such 
as investor approval, property tax information, etc. 
In such cases, the Final Rule requires the servicer to 
exercise “reasonable diligence” in obtaining such 
documents or information. 

Further, Final Rule § 1024.41(c)(4)(ii)(A) generally 
prohibits a servicer from denying a complete loss 
mitigation application solely because the servicer lacks 
required documents or information not in the 

borrower’s control. However, if (i) a servicer has 
exercised reasonable diligence to obtain required 
documents or information from a third party, but (ii) 
the servicer has been unable to obtain such documents 
or information for a significant period of time follow-
ing the 30-day period after the servicer received the 
borrower’s complete application, and (iii) the servicer is 
unable to determine whether the borrower qualifies for 
loss mitigation without such documents or informa-
tion, the servicer may deny the application.67 

In such cases, the Final Rule requires the servicer to 
provide the borrower with a written notice, disclosing 
the determination of the loss mitigation application, 
as required by § 1024.41(c)(1)(ii) indicating that the 
borrower is not eligible for loss mitigation, as well as 
the notice described in § 1024.41(c)(4)(ii)(B), 
described below.

The Final Rule § 1024.41(c)(4)(ii)(B) states that if a 
servicer is unable to make a determination within 30 
days of receiving a borrower’s complete loss mitiga-
tion application because the servicer lacks 
information or documentation from a third party, the 
servicer must, within such 30-day period or shortly 
thereafter, provide a notice informing the borrower: 

1.	 That the servicer has not received documents 
or information not in the borrower’s control 
that the servicer requires to determine which 
loss mitigation options, if any, it will offer to the 
borrower on behalf of the owner or assignee of 
the mortgage;

2.	 The specific documents or information that the 
servicer lacks;

3.	 That the servicer has requested such documents 
or information; and

4.	 That the servicer will complete its evaluation 
of the borrower for all available loss mitigation 
options promptly upon receiving the documents 
or information.

If a servicer must provide the notice described above, 
the servicer must not provide the borrower a written 
notice pursuant to § 1024.41(c)(1)(ii) [determination 
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of application] until the servicer receives the required 
documents or information referenced in item (2), 
above, except in the rare circumstances described in § 
1024.41(c)(4)(ii)(A)(2) [servicer unable to obtain 
third-party documents]. Upon receiving required 
third-party documents or information, the servicer 
must promptly provide the borrower with the § 
1024.41(c)(1)(ii) notice describing the servicer’s 
determination of which loss mitigation options, if any, 
are available.

I.  PROHIBITION ON FORECLOSURE REFERR AL

Generally, § 1024.41(f)(1) prohibits a servicer from 
making the first notice or filing to begin the foreclo-
sure process unless the borrower is more than 120 
days delinquent. However, the rule provides an 
exception to this prohibition for cases in which the 
servicer is joining the action of a subordinate lien-
holder.68 The Final Rule revised § 1024.41(f)(1)(iii) to 
also provide a parallel exception for cases in which a 
servicer is joining the action of a superior lienholder.

J.  PROHIBITION ON FORECLOSURE SALE

Currently, if a borrower submits a complete loss 
mitigation application after a servicer has made the 
first notice or filing to begin the foreclosure process, 
but more than 37 days before a foreclosure sale, the 
servicer may not move for a foreclosure judgment or 
order of sale, or conduct a foreclosure sale, unless 
the borrower’s loss mitigation application is properly 
denied or withdrawn, or the borrower does not 
perform on the loss mitigation agreement.69 To 
provide clarity around this prohibition, the Bureau 
revised Current Comment 41(g)-3, addressing a 
servicer’s responsibilities when acting through 
foreclosure counsel, and adopted New Comment 
41(g)-5, clarifying the prohibitions on conducting a 
foreclosure sale. These revisions are designed to 
emphasize that the prohibition on conducting a 
foreclosure sale while a loss mitigation application is 
pending is absolute, regardless of whether the 
servicer is acting through a service provider, includ-
ing foreclosure counsel.

In particular, Revised Comment 41(g)-3 states that 
the § 1024.41(g) prohibitions may require a servicer 
to act through the servicer’s foreclosure counsel. If the 
servicer has received a complete loss mitigation 
application, unless the borrower has received a notice 
of loss mitigation ineligibility, rejects all loss mitiga-
tion offers or fails to perform on loss mitigation, the 
servicer must promptly instruct counsel not to make a 
dispositive motion for foreclosure judgment or order 
of sale. Where a dispositive motion is pending, the 
servicer must promptly instruct counsel to avoid a 
ruling on the motion or issuance of an order of sale. 
Where a sale is scheduled, the servicer must promptly 
instruct counsel to prevent the sale. 

Additionally, the Final Rule has added New Comment 
41(g)-5 stating that § 1024.41(g) prohibits a servicer 
from conducting a foreclosure sale, even if a person 
other than the servicer administers or conducts the 
foreclosure sale proceeding. 

K.  SERVICING TR ANSFERS

Currently, the Mortgage Servicing Rules address 
mortgage servicing transfers only in brief 
Commentary provisions. These provisions generally 
indicate that servicing transfers should not deprive 
borrowers of their § 1024.41 protections, and that 
transferee servicers generally must stand in the shoes 
of transferor servicers.70 During the rulemaking 
process, the Bureau determined that borrowers 
generally have no control over whether servicing 
rights are transferred, borrowers are at heightened 
risk when servicing is transferred in the midst of the 
loss mitigation process, and that both borrowers and 
servicers would benefit from additional clarity 
regarding how the Mortgage Servicing Rules should 
be applied in such cases. Accordingly, the Bureau 
added § 1024.41(k) and several related Commentary 
provisions to the Final Rule. 

1.  General Rule

The Final Rule provides that, subject to certain 
exceptions, as of the transfer date,71 if a transferee 
servicer acquires servicing rights when a loss 



mayer brown	 15

mitigation application is pending, the transferee 
servicer must comply with the requirements of § 
1024.41 for that loss mitigation application within the 
timeframes that were applicable to the transferor 
servicer based on the date the transferor servicer 
received the loss mitigation application. All rights and 
protections under § 1024.41 (c) through (h) to which a 
borrower was entitled before a transfer continue to 
apply notwithstanding the transfer.

For purposes of § 1024.41(k), New Comment 41(k)-1 
states that a loss mitigation application is “pending” if 
it was subject to § 1024.41 and had not been fully 
resolved before the transfer date. A loss mitigation 
application would not be pending if a transferor 
servicer had denied a borrower for all options and the 
borrower’s time for making an appeal, if any, had 
expired prior to the transfer date. Further, a pending 
application is a “pending complete application” if it 
was complete as of the transfer date under the 
transferor servicer’s criteria for evaluating loss 
mitigation applications.

During the rulemaking process, the Bureau deter-
mined that transferee servicers often require loss 
mitigation applicants to resubmit documents that 
they previously submitted to the transferor servicer, 
even though § 1024.38(b)(4) is intended to avoid 
this. To address this, the Bureau adopted New 
Comment 41(k)(1)(i)-1.i requiring a transferor 
servicer to timely transfer, and a transferee servicer 
to obtain from the transferor servicer, documents 
and information submitted by a borrower in connec-
tion with a loss mitigation application, consistent 
with policies and procedures adopted pursuant to § 
1024.38(b)(4). A transferee servicer must comply 
with the applicable requirements of § 1024.41 with 
respect to a loss mitigation application received as a 
result of a transfer, even if the transferor servicer 
was not required to comply with § 1024.41 with 
respect to that application (e.g., because § 1024.41(i) 
precluded a duplicative request). Further, if a loss 
mitigation application was not subject to § 1024.41 
prior to a transfer, then for purposes of § 1024.41(b) 
and (c), a transferee servicer is considered to have 

received the loss mitigation application on the 
transfer date, and the application is subject to the 
timeframes set forth in § 1024.41(k).

New Comment 41(k)(1)(i)-1.ii provides that a trans-
feree servicer must, in accordance with § 1024.41(b)
(1), exercise reasonable diligence to complete a loss 
mitigation application, including a facially complete 
application, received as a result of a transfer. In such 
cases, “reasonable diligence” includes ensuring that a 
borrower is informed of any changes to the applica-
tion process (e.g., address changes) and informing the 
borrower about which documents and information 
are necessary to complete the application.

New Comment 41(k)(1)(i)-1.iii indicates that borrowers 
may provide documents and information necessary to 
complete an application to a transferor servicer after 
the transfer date, and the transferor servicer must 
timely transfer, and the transferee servicer must 
obtain, such documents and information.

New Comment 41(k)(1)(i)-2 states that for purposes 
of § 1024.41(c) through (h), a transferee servicer 
must treat a complete application as having been 
received as of the date received by the transferor 
servicer, even if the application was received by the 
transferor servicer after the transfer date. Similarly, 
an application that was facially complete under § 
1024.41(c)(2)(iv) with respect to the transferor 
servicer remains facially complete under § 1024.41(c)
(2)(iv) with respect to the transferee servicer as of 
the date it was facially complete with respect to the 
transferor servicer. 

If an application was complete with respect to the 
transferor servicer, but is not complete with respect to 
the transferee servicer, the transferee servicer must 
treat the application as facially complete under § 
1024.41(c)(2)(iv) as of the date the application was 
complete with respect to the transferor servicer.

New Comment 41(k)(1)(i)-3 clarifies that a trans-
feree servicer is not required to provide § 1024.41 
notices that the transferor servicer provided prior 
to the transfer.
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2.  Acknowledgement Notices

The Final Rule adds provisions that address situations 
in which a transferor servicer receives a loss mitigation 
application and, before the deadline to provide the 
acknowledgment notice required by § 1024.41(b)(2)(i)
(B), transfers the mortgage loan to a transferee servicer 
without providing the notice. The Bureau acknowl-
edged that depending on the timing of the transfer, in 
such cases, the transferee servicer may not have time to 
provide the notice within five days of when the trans-
feror servicer received the application.

In such cases, New § 1024.41(k)(2)(i) states that if a 
transferee servicer acquires the servicing of a mort-
gage loan for which the period to provide the 
acknowledgement notice required by § 1024.41(b)(2)
(i)(B) has not expired as of the transfer date,72 and the 
transferor servicer has not provided such notice, the 
transferee servicer must provide the notice within 10 
days (excluding legal public holidays, Saturdays and 
Sundays) of the transfer date.

The Bureau recognized that even though most 
borrowers will not be impacted by the extension to 
the acknowledgment notice deadline described above, 
the delay in receiving the notice could affect a bor-
rower’s ability to meet certain deadlines under § 
1024.41. To mitigate potential borrower harm in such 
cases, the Bureau adopted New § 1024.41(k)(2). 
Under this New Section, a transferee servicer that 
must provide the acknowledgment notice:

a.	 May not make the first notice or filing required 
by applicable law for any judicial or non-judicial 
foreclosure process until a date that is after the 
reasonable date disclosed to the borrower pursuant 
to § 1024.41(b)(2)(ii), notwithstanding § 1024.41(f)
(1) [pre-foreclosure review period]. For purposes 
of § 1024.41(f)(2) [application received before 
foreclosure referral], a borrower who submits a 
complete loss mitigation application on or before 
the reasonable date disclosed to the borrower 
pursuant to § 1024.41(b)(2)(ii) must be treated as 
having done so during the pre-foreclosure review 
period provided for in § 1024.41(f)(1).

b.	 Must comply with §§ 1024.41(c) [evaluation of 
loss mitigation applications], (d) [denial of loan 
modification options] and (g) [prohibition on 
foreclosure sale] if the borrower submits a com-
plete loss mitigation application to the transferee 
or transferor servicer 37 or fewer days before the 
foreclosure sale but on or before the reasonable 
date disclosed to the borrower pursuant to § 
1024.41(b)(2)(ii).

The Bureau also added New Commentary, with 
examples, to further explain these requirements:73

New Comment 41(k)(2)(ii)-2 emphasizes that New § 
1024.41(k)(2)(ii) provides additional protections for 
borrowers but does not remove any protections. 
Therefore, for example, a servicer that is subject to the 
§ 1024.41(k)(2) protections in connection with a loan 
also must comply with § 1024.41(h) if the servicer 
receives a complete loss mitigation application 90 
days or more before a foreclosure sale, and is prohib-
ited from making the first notice or filing before the 
borrower’s mortgage loan obligation is more than 120 
days delinquent, even if that is after the reasonable 
date disclosed to the borrower pursuant to § 
1024.41(b)(2)(ii).

New Comment 41(k)(2)(ii)-3 addresses how a 
servicer determines a “reasonable date” when no 
milestones remain.

3. Complete Loss Mitigation Application Pending at Transfer

New § 1024.41(k)(3) provides that if a transferee 
servicer acquires servicing and a complete loss 
mitigation application is pending as of the transfer 
date, the transferee servicer must comply with the 
applicable requirements of §§ 1024.41 (c)(1) and (4) 
within 30 days of the transfer date.

New Comments 41(k)(3)-1 and -2 explain how a 
servicer must handle variations of the situation 
described in § 1024.41(k)(3). First, if a transferee 
servicer acquires servicing, a complete loss mitigation 
application is pending as of the transfer date, but the 
transferee servicer determines that it needs addi-
tional or corrected information, the application is 



mayer brown	 17

considered facially complete under § 1024.41(c)(2)(iv) 
as of the date it was first facially complete or com-
plete, as applicable, with respect to the transferor 
servicer. Once the transferee servicer receives the 
necessary information or corrections, the transferee 
servicer must provide a notice of complete application 
in accordance with § 1024.41(c)(3).74

Second, for purposes of § 1024.41(k)(3), if a borrower’s 
loss mitigation application was incomplete based on 
the transferor servicer’s criteria prior to transfer but 
is complete based upon the transferee servicer’s 
criteria, the transferee servicer must treat the appli-
cation as a pending loss mitigation application 
complete as of the transfer date and must comply 
with the applicable requirements of §§ 1024.41(c)(1) 
and (4) within 30 days of the transfer date. Consistent 
with New Comment 41(k)(1)(i)-2, for purposes of §§ 
1024.41(c) through (h), the application is complete as 
of the date the transferor servicer received the 
complete application, and the transferee servicer 
must provide a notice of complete application that 
discloses the date the transferor servicer received the 
complete application.

4.  Applications Subject to Appeal Process

In the preamble to the Final Rule, the Bureau indi-
cates that a servicing transfer should not deprive a 
borrower of the right to appeal a servicer’s denial of a 
loan modification option. Thus, New § 1024.41(k)(4) 
provides that if a transferee servicer acquires the 
servicing of a mortgage loan that, as of the transfer 
date, is subject to an unresolved appeal of the trans-
feror servicer’s determination, or if an appeal is timely 
filed after the transfer date, the transferee servicer 
must make a determination on the appeal if it is able 
to do so or, if it is unable75 to do so, must treat the 
appeal as a pending complete loss mitigation applica-
tion. Comment 41(k)(4)-2 states that a transferee 
servicer must allow a borrower to accept or reject any 
loss mitigation options offered by the transferor 
servicer, even if the transferee servicer does not offer 
that particular option.

In such cases, the transferee servicer must complete 
the determination and provide the notice required by 
§ 1024.41(h)(4) within 30 days of the transfer date or 
30 days of the date the borrower made the appeal, 
whichever is later.

A transferee servicer that is required to treat a 
borrower’s appeal as a pending complete loss 
mitigation application under §1024.41(k)(4) must 
comply with the requirements of § 1024.41 with 
respect to that application, including evaluating the 
borrower for all loss mitigation options available to 
the borrower from the transferee servicer. For 
purposes of § 1024.41(c) or (k)(3), as applicable, 
such a pending complete loss mitigation application 
must be considered complete as of the date the 
appeal was received by the transferor servicer or 
the transferee servicer, whichever occurs first. For 
purposes of §§ 1024.41(e) through (h), the trans-
feree servicer must treat such a pending complete 
loss mitigation application as facially complete 
under § 1024.41(c)(2)(iv) as of the date it was first 
facially complete or complete, as applicable, with 
respect to the transferor servicer.

5.  Pending Loss Mitigation Offers

The Final Rule states that a servicing transfer does 
not affect a borrower’s ability to accept or reject a loss 
mitigation option offered under § 1024.41(c) or (h).76 
If a transferee servicer acquires the servicing of a 
mortgage loan for which the borrower’s time period 
under § 1024.41(e) or (h) for accepting or rejecting a 
loss mitigation option offered by the transferor 
servicer has not expired as of the transfer date, the 
transferee servicer must allow the borrower to accept 
or reject the offer during the unexpired balance of the 
applicable time period. The borrower’s acceptance is 
effective whether it is sent to the transferor or trans-
feree servicer, and the transferee servicer must 
provide the borrower with any timely accepted loss 
mitigation option, even if the borrower submitted it to 
the transferor servicer.77
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L.  DUPLICATIVE REQUESTS

Currently § 1024.41(i) states that a servicer is only 
required to comply with § 1024.41 for a single com-
plete loss mitigation application from any given 
borrower. The Bureau was concerned, however, that 
this provision did not adequately protect borrowers 
who benefited from the protections provided by § 
1024.41, became current on the loan, but subse-
quently became delinquent once again.  

Accordingly, the Bureau revised § 1024.41(i) to 
require a servicer to comply with § 1024.41 even it has 
already done so for a completed loss mitigation 
application, so long as the borrower was current on 
payments at any time between the prior loss mitiga-
tion application and a subsequent loss mitigation 
application. Specifically, Revised § 1024.41(i) states 
that a servicer must comply with the requirements of 
§ 1024.41 for a borrower’s loss mitigation application, 
unless the servicer has previously complied with such 
requirements for a complete loss mitigation applica-
tion submitted by the borrower and the borrower has 
been delinquent78 at all times since submitting the 
prior complete application.

The Bureau also amended Commentary to § 
1024.41(i). In particular, Revised Comment 41(i)-1 
reiterates the revised § 1024.41 and provides the 
following compliance example: if the borrower has 
previously submitted a complete loss mitigation 
application and the servicer complied fully with § 
1024.41 for that application, but the borrower then 
ceased to be delinquent and later became delinquent 
again, the servicer again must comply with § 1024.41 
for any subsequent loss mitigation application sub-
mitted by the borrower. When a servicer is required 
to comply with the requirements of § 1024.41 for such 
a subsequent loss mitigation application, the servicer 
must comply with all applicable requirements of § 
1024.41.79 Revised Comment 41(i)-2 addresses the 
application of § 1024.41(i) in the context of servicing 
transfers, noting that because a transferee servicer 
and a transferor servicer are not the same servicer, a 
transferee servicer must comply with the applicable 
requirements of § 1024.41 upon receipt of a loss 

mitigation application from a borrower whose 
servicing the transferee servicer has obtained through 
a servicing transfer, even if the transferor servicer 
previously evaluated a complete loss mitigation from 
the same borrower.

VII.  Payment Crediting 
The Mortgage Servicing Rules impose requirements 
on how a servicer credits and processes borrower 
payments. The 2016 Mortgage Servicing Rule adds 
some New Commentary to clarify how servicers 
should process payments in particular circumstances.

The Final Rule adds New Comment 36(c)(1)(i)-4 to 
clarify how servicers must treat periodic payments 
from consumers who are performing under a tempo-
rary loss mitigation program. Under the New 
Commentary, even when a temporary loss mitigation 
program is in place, a periodic payment, for purposes 
of § 1026.36(c)(1)(i), is an amount sufficient to cover 
principal, interest, and escrow (if applicable) for a 
given billing cycle of the loan contract, irrespective of 
the payment due under the temporary loss mitigation 
program. Stated differently, servicers are not required 
to treat the payment due under a temporary loss 
mitigation program as the periodic payment; such 
payments should generally be treated as partial 
payments. This clarification makes clear that a 
consumer may continue to accumulate delinquencies 
according to the loan contract even if a temporary 
loss mitigation program is in place. 

The Final Rule also adds New Comment 36(c)(1)(i)-5 
regarding permanent loan modifications. The New 
Commentary clarifies that when a loan contract has 
been permanently modified, a periodic payment, for 
purposes of § 1026.36(c)(1)(i), is an amount sufficient to 
cover principal, interest, and escrow (if applicable) for a 
given billing cycle under the modified loan contract.

VIII.  Periodic Statements
The Mortgage Servicing Rules impose requirements 
on servicers relating to providing borrowers with 
periodic statements. The Final Rule makes several 
changes to these requirements.



mayer brown	 19

A .  CONTENT AND L AYOUT 

Section 1026.41(d) sets forth various requirements 
relating to the content and layout of the periodic 
statement. The Final Rule adds various Comments to 
this section to help servicers comply.

Section 1026.41(d) requires that several required 
disclosures be provided “in close proximity” to one 
another. The Final Rule amends Current 
Commentary to explain that items in close proximity 
may not have any “unrelated” text between them. This 
is a change from the Current Commentary, which 
states that items in close proximity may not have any 
“intervening” text between them. By relaxing this 
Commentary, the Bureau sought to provide servicers 
with additional flexibility to clarify or explain infor-
mation on the periodic statement. The Final Rule 
explains that text is unrelated “if it does not explain 
or expand upon the required disclosures.”80 

The 2016 Mortgage Servicing Rule also provides 
Commentary on how a temporary loss mitigation 
program affects periodic disclosure requirements. It 
explains that, if a consumer has agreed to a tempo-
rary loss mitigation program, certain periodic 
statement disclosures regarding how payments will 
be and were applied must identify how payments are 
applied according to the loan contract, not under the 
temporary loss mitigation program.

The periodic statement requires disclosure of various 
amounts “since the last statement.” For example, § 
1026.41(d)(2)(ii) requires the disclosure on the 
periodic statement of the total sum of any fees or 
charges imposed since the last statement. Section 
1026.41(e) lists exemptions that relieve a servicer of 
needing to provide a periodic statement. The Final 
Rule explains that, for purposes of the disclosures of 
amounts “since the last statement” following the 
termination of one of the exemptions in § 1026.41(e), 
the disclosure may be limited to account activity since 
the last payment due date that occurred while the 
exemption was in effect.

B.  AMOUNT DUE 

Section 1026.41(d)(1) requires the periodic statement 
to disclose the amount due, shown more prominently 
than other disclosures on the page. The Final Rule 
addresses how acceleration, temporary loss mitiga-
tion programs and permanent loan modifications 
affect this disclosure:

•	 If the balance has been accelerated, but the servicer 
will accept a lesser amount to reinstate the loan, 
the amount due disclosure must identify only the 
lesser amount that will be accepted, not the entire 
accelerated balance. In order to provide servicers 
with flexibility, the disclosure should indicate, if 
applicable, that the amount due is accurate only for 
a specified period of time, using language such as 
“as of [date]” or “good through [date].”

•	 If the consumer has agreed to a temporary loss 
mitigation program, the amount due disclosure 
may identify either the payment due under the 
temporary loss mitigation program or the amount 
due according to the loan contract.

•	 If the loan contract has been permanently modi-
fied, the amount due disclosure must identify only 
the amount due under the modified loan contract.

C.  EXPL ANATION OF AMOUNT DUE 

Section 1026.41(d)(2) requires the periodic statement 
to include an explanation of the amount due by 
disclosing various items in close proximity to each 
other. As with disclosure of the amount due, dis-
cussed above, the Final Rule provides Commentary 
on how acceleration and temporary loss mitigation 
programs affect this disclosure.

If a mortgage loan has been accelerated, but the 
servicer will accept a lesser amount to reinstate the 
loan, the explanation of amount due must list both 
the reinstatement amount and the accelerated 
amount. This disclosure must include an explanation 
that the reinstatement amount will be accepted to 
reinstate the loan through a specific date, as appli-
cable, along with any special instructions for 
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submitting payment, such as requiring payment by 
certified check or sent to a specific address. This 
information is not permitted to be provided in a 
separate letter.

If the borrower has agreed to a temporary loss 
mitigation program and, as permitted by the Final 
Rule discussed above, the amount due identifies the 
payment due under that program, the explanation of 
amount due must include both the amount due 
according to the loan contract and the payment due 
under the program. The statement must further 
explain that the amount due disclosure is different 
because of the temporary loss mitigation program.

D.  BANKRUPTCY EXEMPTION 

Section 1026.41(e)(5) currently exempts servicers from 
the periodic statement requirement while the con-
sumer is a debtor in bankruptcy. The Final Rule 
makes myriad changes to this exemption.

The Final Rule now limits the circumstances in 
which a servicer is exempt from providing a peri-
odic statement to a consumer who is a debtor in 
bankruptcy or has discharged personal liability for 
a mortgage loan through bankruptcy. Pursuant to 
the Final Rule, a servicer is exempt from providing 
the periodic statement with regard to a mortgage 
loan if two criteria are met. 

First, a consumer on the loan must be a debtor in 
bankruptcy under title 11 or must have discharged 
personal liability for the loan pursuant to 11 U.S.C. §§ 
727, 1141, 1228 or 1328. Second, one of the following 
conditions must apply with regard to any consumer on 
the loan: (1) the consumer requests in writing that the 
servicer cease providing the periodic statement; (2) the 
bankruptcy plan provides that the consumer will 
surrender the dwelling, provides for the avoidance of 
the lien securing the loan or otherwise does not provide 
for payment of pre-bankruptcy arrearage or the 
maintenance of payments due under the loan; (3) a 
bankruptcy court orders the lien avoided, lifting the 
automatic stay or requiring the servicer not to provide 
the periodic statement; or (4) the consumer files a 

statement of intention to surrender the dwelling and 
has not made any partial or periodic payment on the 
loan after commencement of the bankruptcy case.

The Final Rule also states that, if the modified 
exemption does not apply—and, thus, a servicer is 
required to provide a periodic statement or coupon 
book—a servicer may make various clarifications and 
modifications to the periodic statement.81 These 
modifications, the Bureau states, ensure that the 
periodic statement takes into account the unique 
situation of a consumer in bankruptcy. For all bor-
rowers in bankruptcy or who have discharged 
personal liability for the loan, the modified periodic 
statement may omit certain delinquency information, 
and it must include certain informational disclosures 
about bankruptcy. The Final Rule requires additional 
modifications to the periodic statement for borrowers 
in bankruptcy under Chapter 12 or 13.

IX.  Small Servicers
Under current law, “small servicers” are exempted 
from various requirements of the Mortgage Servicing 
Rules. A small servicer is generally an entity that 
services, together with any affiliates, 5,000 or fewer 
mortgage loans, for all of which the servicer (or an 
affiliate) is the creditor or assignee, as of January 1 of 
each calendar year, as well as certain housing finance 
agencies and nonprofit entities.82 

Certain categories of loans, including loans volun-
tarily serviced by the servicer for a non-affiliated 
creditor or assignee for which the servicer does not 
receive any compensation or fees, are not counted 
toward the 5,000-loan threshold.83 The Final Rule 
removes the requirement that the non-affiliated entity 
for which the small servicer voluntarily services be a 
creditor or assignee.84

The Final Rule adds an additional category of loans 
that are not counted toward the 5,000-loan thresh-
old, which are those for transactions serviced for a 
“seller financer.”85 For this purpose, a “seller financer” 
is generally a natural person, estate or trust that 
provides seller financing for the sale of only one 
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property in any 12-month period to purchasers of 
such property, which is owned by the natural person, 
estate or trust and serves as security for the financing. 
The seller financer must also meet certain other 
criteria described in the Final Rule.86

X.  FDCPA Safe Harbor
Alongside its revisions to the Mortgage Servicing 
Rules, the CFPB issued a relatively brief interpretive 
rule regarding the interaction of the 2016 Mortgage 
Servicing Rules with the FDCPA. 

This interpretive rule states that servicers subject to 
the FDCPA do not violate the FDCPA’s prohibition on 
communicating with third parties by communicating 
with a confirmed successor in interest about a mort-
gage loan secured by property in which the confirmed 
successor in interest has an ownership interest, in 
compliance with the 2016 Mortgage Servicing Rules.87 

It also indicates that in the limited circumstances 
where a servicer is subject to the FDCPA with 
respect to a borrower’s mortgage loan and the 
borrower has invoked his or her cease communica-
tion right pursuant to the FDCPA, and where the 
servicer complies with the requirements of the 
modified written early intervention notice 
described above, the modified written early inter-
vention notice does not violate the FDCPA’s cease 
communication provision.88 

Further, a borrower’s invocation of the FDCPA’s cease 
communication right generally does not prevent a 
servicer that is a debt collector from responding to 
borrower-initiated communications concerning loss 
mitigation, provided that the servicer’s response is 
limited to a discussion of any potentially available loss 
mitigation option.89 

The Bureau describes the interpretive rule as an 
“advisory opinion,” meaning that acts done in good 

faith in conformity with the interpretive rule are not 
subject to civil liability under the FDCPA.90 Servicers 
who wish to rely on this safe harbor should read the 
detailed language of the interpretive rule carefully.

Conclusion
The 2016 Mortgage Servicing Rule adds significant 
new requirements and complexities to residential 
mortgage servicers’ compliance obligations. If you 
would like assistance with interpreting and imple-
menting the Final Rule, please let us know. 
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