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Introduction

Welcome to the August 2016 edition of our Trustee Quarterly Review. The Review is published by the
Mayer Brown Pensions Group each quarter,and looks at selected legal developments in the pensions
industry over the previous quarter that we believe are of particularinterest to trustees of occupational
pension schemes. Eacharticle summarises the relevant development and providesashort commentary
onits likely implications for trustees. The Review also includes details of upcoming Pensions Group
eventsat Mayer Brown, and a timeline of important dates and expected future developments.

Please speak to your usual contact in the Pensions Group if you have any questions on the issues covered
in this edition of the Review..
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Brexit — the impact on UK pension schemes

On23June, the UK voted to leave the EU. Interms of the
legalimpact of Brexit for UK pension schemes, the truthiis
thatitis fartoo early to tell what willhappen. But we can
make some educated guesses.

Parliamentary sovereignty

The starting point when considering the impact of Brexitis the
concept of Parliamentary sovereignty. This concept emerged
out of the 17™"-century constitutional crisis which
encompassed the civil war, the Glorious Revolution of 1688 and
the Act of Settlement of 1701. Parliament made clear - by
means of beheading one king, dethroninganother,and then
transferringthe Crown to athird over the heads of 5o people
with astronger claim - that English monarchs are bound by the
law,and that the law is made by Parliament. Parliamentary
sovereignty has three strands - that Parliament can make laws
concerninganything; that no Parliament can bind its
successors;and that avalid Act of Parliament cannot be
questioned by the Courts.

European Communities Act 1972

How, then, does parliamentary sovereignty interact with EU
law? Theansweristhat EU law only has force inthe UK because
of the Act of Parliament which was passed when the UK joined
the (then) European Economic Community - the European
Communities Act 1972 (the “1972 Act®®). This Act gives
priority to EU law, where EU law conflicts with other domestic
legislation. This was made clear by the House of Lordsin 1990
inthe case of Factortame - the House of Lords declared that
European law, which allowed a UK company owned and
controlled by Spanish nationals to fish in UK waters and catch
part of the UK’s fishing quota, overrode provisionsin the
Merchant Shipping Act 1988 which had expressly been
intended to stop this.

Theflip sideis thatif Parliament repeals the 1972 Act, EU law will
have noforceinthe UK (whatever the view of the European
Commission or the Court of Justice of the European Union (the

“CJEU”) (formerly called the European Court of Justice) on
the matter). This was made clear by Lord Denningin the 1980
Court of Appeal case of Macarthys v Smith (a case on sex
discrimination), when he said:

“Ifthe time should come when our Parliament deliberately
passes an Act with the intention of repudiating the Treaty
[of Rome] orany provision in it - or intentionally of acting
inconsistently with it -and says so in express terms - then
[..] itwould be the duty of our Courts to followthe statute
of our Parliament.”

The House of Lords has expressed similar views. Inthe 2002
case of Thoburn v Sunderland City Council (the “metric
martyrs” case, where Sunderland City Council prosecuted
traders for selling fruitand vegetables by imperial, rather than
metric, weights), Lord Justice Laws said:

“There is nothing in the European Communities Act which
allows the European Court, or any other institution of the
EU, to touch or qualify the conditions of Parliamentary
legislative supremacy in the United Kingdom. That being
so, the legislative and judicial institutions of the EU cannot
intrude on these conditions.”

What about pensions?

Andsoto pensions. Thereare fourtypes of EU law which affect
UK occupational pension schemes.

e Firstly, treaty articles. Thesearethearticles of the
various intergovernmental treaties which establish the
EU (now consolidated in the treaty on the Functioning
of the European Union (the “TFEU?”)), which the CJEU
hasruledare “directly effective” - that is, they can give
directly enforceable rights to individuals withinthe EU. Ina
pensions context, the mostimportant of theseis Article 119
of the Treaty of Rome (how Article 157 of the TFEU), which
provides for equal pay for equal work.

e Secondly, regulations. Theseareaform of legislation
passed by the European Parliament and the Council of
Ministers, which are “directly effective” - that is, they
too confer directly enforceable rights onindividuals. In
the pensions context, the mostimportant of these isthe
European Markets Infrastructure Regulation (“EMIR?”).
Amongst other things, this regulates OTC derivatives,
central counterpartiesand trade repositories. Thereis
alsoanew data protection regulation due to comeinto
forcein2018, butif weare nolongerinthe EU by theniit
may not affect us.
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Thirdly, directives. These are another form of legislation
passed by the European Parliament and the Council of
Ministers. Theyare not “directly effective” -an individual
cannot enforceaprovisioninadirective. Instead, member
states have to “implement” them, by passing domestic
implementing legislation. Individuals may be able to
claim damages againsta member state which has failed
toimplementadirective, but the directive alone does not
change the rights of one private person against another.
So, for example, provisions affecting pensionsin the IORP
Directive areimplemented in the UK by sections of the
Pensions Act 2004 (the “2004 Act”). The majority of EU
law which affects UK pensions isin the form of directives,
including:

—  thelORP Directive, the Insurance Mediation Directive,
the Solvency Il Directive and the Insolvency Directive
(implemented through the 2004 Act);

- theAcquiredRights Directive (implemented through
the Transfer of Undertakings (Protection of
Employment) Regulations 2006 (“TUPE’”), made
underthe 1972 Act);

- theFramework Directive (on equal treatment)
(implemented through the 2004 Act and the Equality
Act2010);

- thePart Time Workers Directive (implemented by the
Part-time Workers (Prevention of Less Favourable
Treatment) Regulations 2000, made under the
Employment Relations Act 1999);and

- theFixed Term Workers Directive (implemented by the
Fixed-term Employees (Prevention of Less Favourable
Treatment) Regulations 2002, made under the
Employment Act 2002).

Lastly,decisions of the CJEU. The CJEU does not decide
casesassuch. Instead, itanswers questionsas towhat EU
treaty articles, regulations and directives mean, which

are asked of it by national courts. The national court will
thenapply theanswer given when giving judgmentin the
case beforeit. Pensions cases which have had questions
referredto the CJEU include Barber (whether pensionsare
“pay” within the meaning of Article 119 and so bound by the
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principle of equal pay for equal work) and the equalisation
cases following it; Beckmann and Martin (transfer of
pension rights ona TUPE transfer); Wheels, PPG and ATP
(recovery of VAT on pension scheme services); Robins
and Hogan (pension protection on employer insolvency);
Prestonv Wolverhampton Healthcare NHS Trust (time
limits for age discrimination claims); Birds Eye Walls
(bridging pensions);and Test Achats (actuarial factors).

Au revoir Europe

So how will these different types of law be affected by Brexit?

Treaty articles will presumably cease to have effect once
Parliament repeals the 1972 Act, unless there are saving
provisionsintherepealinglegislation. For obvious reasons,
we are not goingto see arolling back of the principle of
equal pay for equal work. But the fact that this principle
willin future be governed by domestic legislation will mean
thatthorny issues like GMP equalisation could be easier to
deal with, because Parliament may be able to take aview
onanappropriate way forward without worrying about
whether this willinfringe anyone’s Treaty rights.

Regulations will, like treaty articles, presumably cease to
have effect once Parliament repeals the 1972 Act. However,
again, whether this makes any difference in practice will
depend on whatalternative arrangementsare putin

place. It may be that Parliament decides to replicate the
provisions in EMIR - possibly as part of arrangements to
continue to access the single market.

Directives will no longer be enforceablein the UK, but
the UK legislation which implements them will remainin
force unlessitisamended. (The exception to thisis TUPE,
whichis made directly under the 1972 Act. If this Actis
repealed, TUPE would be too, unlessitis re-enacted. Given
how fundamental TUPE is to UK business, it seems likely
thatit would be preserved.) There will,however, be scope
toamend the implementing legislation to make it better
tailored to UK pensions. Forexample, it would be possible
to repeal s255 of the 2004 Act (which implements part of
the IORP Directive and effectively stops pension schemes
providing life assurance to non-members). Dependingon



arrangements reached with other EU member states, it
may also be possible to repeal the provisions of the 2004
Actwhich require cross-border schemes with membersin
other European Economic Areastates to be fully funded.

e Future judgments of the CJEU will no longer bind UK
courts. However, existing UK court judgments which rely
for their decision on EU law or on decisions of the CJEU will
not becomeinvalid. Itisan open questionas to whether,
inthe future,acourtinthe UK will look at CJEU decisions
when deciding what UK legislation originally based on EU
legislation means, or will take into account relevant CJEU
cases (inthe same way in which it would take into account
relevant cases in common law jurisdictions) when coming
toits decision.

Comment

Ultimately, the extent to which EU law continues to affect UK
pension schemes will depend on the terms of withdrawal from
the EU that the UK negotiates. As faras domestic UK law is
concerned, if Parliament repeals the 1972 Act, EU law has no
force within the UK. However, politically, the UK will be
constrained by the extent to which it wishes to preserve good
relations with other EU member states, and access to the EU
single market - this may require the UK to agree to continue to
observe EUlawtoagreater or lesser extent. If thereis one
thingthatis certain, it is that Brexit will provide plenty of
opportunities for pensionsin the comingyears.

The Pensions Regulator has published a statement on market
volatility following the Brexit vote. This emphasises thatis too
earlytounderstand or assess the full consequences of the
Brexit vote in detail,and recommends that trustees and
sponsors of occupational schemes remain vigilant and review
their circumstances, but continue to take a considered
approachtoaction, focusing on the longer term.

Andrew Block
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DB funding - the Pensions Regulator’s 2016

statement

The Pensions Regulator (the “Regulator®) has published
its 2016 annual funding statement for DB pension schemes
(the “funding statement”). The funding statement s
aimed primarily at those schemes which have valuations
with effective dates in the period from 22 September 2015
to 21September 2016.

The funding statement

Published in May, before the Brexit vote, the funding statement
addressesanumber of issues to be considered by employers
and trustees of schemes carrying out valuations, both
generallyandin2016. Asmentionedinthe previousarticle,
sincethe Brexit vote, the Regulator has published a guidance
statement for trustees on market volatility following the vote
(the “Brexit statement”).

General considerations

The funding statement reminds schemes that integrated risk
management (“IRM>) is a central feature of the DB funding
code of practice. Trustees are directed to take a proportionate
approach to understanding their scheme’s exposure to risk
across employer covenant, investment, and funding. Trustees
should putin place afundingand risk management strategy
thatisintegrated across those threeareas,and appropriately
document their decisions.

Itis noted that liquidity planningis becomingan important
consideration for maturing schemes. Trustees should
understand when liquidity could become anissue,and have
appropriate cash flow management plansin place.

2016 valuation considerations

Inathemerepeatedin the Brexit statement, trustees should not
be overly focused on short term market movements, instead
considering with advisers the extent to which market volatility
affects their longer term view of expected riskand returns. The
impact onfunding plans and riskappetite should be considered.
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The Regulator expects that most schemes will set funding
strategies based on lower expected investment returns from
mostasset classes than at their last valuation. Trusteesare
warned that they should now reconsider any assumptions they
may have had regardinga possible gilt yield reversionin light of
market expectation of lower gilt yields over the longer term.

The Regulator expects that most schemes will havealarger
than expected deficit at their valuation date and will need to
make changes to their existing recovery plan. The Regulator’s
analysis indicates that, for the majority of schemes, the
employer will be able to afford to increase contributions, with
the possibility that their existing recovery plan end date can be
maintained. The Regulator expects trustees to seek higher
contributions where this will not have a material impact onthe
employer’s sustainable growth plans. Where employers say
thatincreased contributions are not affordable, the Regulator
stresses that trustees and employers should discuss openly
why current contributions cannot be increased before they
conclude that other adjustmentsare necessary.

As part of their IRM approach, trustees should decide how
much and when to hedge against risks, ensuringthey are aware
of the degree of risk which remains un-hedged.

Thefundingstatement directs that, where trusteesare
consideringadjusting theirassumptions regarding the take-up of
transfersfromtheir schemein light of the “pension freedoms”,
assumptions should be evidence-based. Thereislikely to be very
little evidenceat this time to supportadjustments. Similarly, the
2015 version of the Continuous Mortality Investigation model
(“CMI2015”) produces lower life expectancies than the 2014
version. Whilstitis reasonable to update to CMI2015 data,
trustees should be cautious of assuming that decreased life
expectancy willbealong-termtrend.

Regarding the late submission of scheme valuations, the
Regulatoris more likely to take enforcement action where delays
could have been predicted, or where trustees have not engaged
with the Regulator regardinga potential oranactual breach.

The Regulator has already contacted all of the schemes
carrying out 2016 valuations that have been selected for
proactive engagement.



Comment

For pension schemes with effective dates during the relevant
period, recent market volatility may be a significant issue. Inits
Brexit statement, the Regulator chose to reiterate the key
messages from the funding statement i.e. that trustees should
continue to take a considered approach to action, with afocus
onthelongerterm.

The Regulatoralso rightly focuses on the impact of the Brexit
vote on employer covenant. The funding statement warns that
where deficit contributions are constrained to allow for
investment in the sustainable growth of the sponsor, cash
should continue to be used to strengthen the covenant rather
than being diverted away from the covenant. The Brexit
statement goes on to recommend that trustees have an open
and collaborative discussion with the employer to understand
the possible effects of Brexit on the employer’s business, the
employer’s views and position, along with the impact of this for
their risk appetite in respect of the scheme.

Liam Kellett
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Cap on early exit charges in occupational
DC pension schemes — DWP consultation

The DWP has published a consultation onthe introduction
ofacapon early exit charges whenamember leaves an
occupational DC pension scheme to take advantage of the
pensions freedoms now available.

Overview

The DWP’s consultation follows the Financial Conduct
Authority’s consultation onimposingan early exit charge cap
in personal pension schemes. The DWP wants to ensure “a fair
and consistent approach across all defined contribution
pensions”. The consultation runs until 16 August 2016. The
intention is that the cap will be introduced next year.

The DWP believes that significant early exit charges deter
members of occupational DC schemes fromaccessing the
pension freedoms (i.e. choosingto access their pension potin
any way other than by using at least 75% to buy anannuity and
takingthe restasan immediate tax-free lump sum). Early exit
chargesare not to be banned, but ratheracapistobe
introduced to minimise the barriers to members using their
pension pots as they want. The DWP sets out various
proposalsaboutthe capinits consultation, which are
summarised briefly below.

DWP proposals

e Whoeverappliesan early exit charge on members of an
occupational DC scheme in practice will be responsible for
ensuringthat the charge complies with the cap,and the
Pensions Regulator will monitor compliance.

e TheDWPwantsguidance fromtheindustry onwhat charges
existsoit can ensure that early exit charges are defined
clearlyand consistently. The currentintentionisthatan
early exit charge willinclude any chargeimposedona
member simply because that member wants toaccess the
pensions freedoms, but will not include any adjustments that
apply toallmembers on exit which are only intended to
reflect the difference betweenamember’sindicative value
of benefits and the market value of their benefitsat the point
of exit (including discretionary terminal bonuses).
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e Thecapwillnotbeaflat monetary cap. Rather,itis

proposed that it will be 1% of amember’s accrued rights for
existing contracts,and 0% for new contracts (on the basis
that for new contractsareasonable administration cost
can be chargedto cover the costs of early exit).

Comment

It remains to be seen how the industry will respond to the
proposed details of the DWP’s early exit charge cap in
occupational DC schemes, or what legislation willemerge over
the nextyear. But we expectthat, in principle, this change will
be welcomed by members who will find it easier and cheaper to
access the pensions freedoms that are now available to them.

Beth Brown



Bulk transtfers without member consent -
factors to be considered by the scheme actuary

Inthe context of bulk transfers without consent, the High
Court has considered whether the scheme actuary can
take the security of benefits into account when certifying
whether benefits underareceivingscheme will be “broadly,
no less favourable than the rights to be transferred”.

Background

The case concerned a proposed bulk transfer of the assets and
liabilities of the Halcrow Pension Scheme (““HPS”’) to anew
occupational pension scheme known as HPS2.

HPSwasin severe deficitand its sponsoring employer, Halcrow
Group Limited (“HGL”) could only continue asagoing
concernwith substantial financial support fromits US parent.
However, the parent company intended to cease providing the
supportthat HGL needed in order to contribute to HPS atan
acceptable level. Thiswould have led to HGL being placed into
administration, HPS goinginto the Pension Protection Fund
(the “PPF”),and members’ benefits being reduced to PPF
compensation levels.

The proposal was broadly as follows: the assets and liabilities of
HPS would be transferred (without member consent) to HPS2,
which would be backed by a financial guarantee from HGL's
parent. The benefits under HPS2 would be at least equal to,
andin many cases better than, the PPF compensation that
members would receive if HGL went into administration.
Although pensionincreases under HPS2 would be less
generous than under HPS, it was common ground that the
security of members’ benefits would be higherin HPS2. The
trustees of HPS had taken professional advice,and were
satisfied that the proposed transfer was in the best interests of

its members.

The preservation legislation required the trustees to obtainan
actuary’s certificate confirming that, in the actuary’s opinion,
therightsto be acquired by each member under HPS2 were

“broadly no less favourable” than their rights under HPS.

The preservation legislation

Thefirstissueaddressed by the Court was whethertheactuary
was entitled to consider the ability of each schemeto pay the
members’benefits (i.e. the security of members’ benefits) when
determining whether the rights acquired by members under HPS2
would be “broadly no less favourable” than their rights under HPS.

Thejudge held that the meaning of the legislation was clear - the
security of members’ benefits could not be taken into account.
She considered that if the security of members’benefitswas a
relevant factor for theactuary to consider, the legislation would
have expressly said so. The phrase “broadly no less favourable”
requiredacomparison between the headline value of benefitsin
each scheme, but it did not give theactuary abroad discretionto
take into account whatever matters he or she thought fit.

Further, asthe certificate did not authorise or recommend the
bulk transfer, there was no need for the actuary to consider
security of benefits. That wasamatter for the trustees to take
intoaccountin exercising their fiduciary duties. The judge
noted that trustees were better placed to take advice onthe
security of members’ benefits under the two schemes.

The Courtwent onto consider whether the answer would be
differentif HPS was in winding-up. If HPS was wound-up,
memberswould not necessarily be paid their benefitsinfull. It was
argued that the reduced amount that memberswouldinfact be
paid should be used for the purpose of the comparison required
bythe “broadly no less favourable”test, rather than the headline
level of benefits. The judge disagreed, concludingthat there was
noscope for the legislation to operate differently when the
transferringschemeisin winding-up (with the anomalies that
suchanapproachwould create). It was necessary to compare
members’benefit entitlementsin both schemes,evenwhereasa
practical matter members were unlikely to receive their full
entitlementsunder thetransferringscheme.

The trustees’ decision-making process

The trustees had decided to proceed with the proposal, subject
to obtainingthe Court’s guidance onthe abovelegalissues. It
followed fromthe judge’s conclusions on the “broadly no less
favourable” test that theactuary could not provide the
required certificate,and the bulk transfer could not proceed.
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The judge nonetheless briefly dealt with the trustees’ decision-
making process and the test that should be applied when
trusteesask forthe Court’s blessing before going ahead witha
momentous decision. The Court’sroleis toask whether the
trustees have takeninto accountirrelevant,improper or
irrational factors, or reached a decision that no reasonable
body of trustees properly directing themselves could have
reached - itis not for the Court to substitute its own view of
what it would have decided in the situation facing the trustees.

Thejudge noted that the HPS trustees had taken expert legal,
actuarialand covenant advice,and she said that they were
entitled to rely on that advice without being required to
“second-guess”itinany way. She was satisfied that the trustees
“undertookacarefuland proper review of all the relevant
issues”,and that they had reached a decisionwhicha
reasonably body of trustees could properly have reached. The
judge expressed “some reluctance” in concluding that the
security of benefits could not be taken into account and said
that, had she taken a different view on the legal issues, she
would have approved the trustees’ decision to go ahead.

Speed and confidentiality

Itis noteworthy that the Court was willingto accommodate the
needto havethelegalissues resolved both quicklyandona
confidential basis. The proceedings were issuedin June 2015,
with trial listed for as early as late August 2015, and the parties
were informed of the judge’s decision on the “broadly no less
favourable” testin early October 2015.

Asfaras confidentiality was concerned, had HGL's financial
positionand the possible withdrawal of its US parent’s support
been made public, that might itself have caused the proposal to
fail. The usual ruleis that hearings should be held in public, but
the Courtwas preparedto orderaprivate hearingand that
access to the Court file berestricted. Italsodirected thatthe
judgment should remain private, but only onatemporary basis,
strikingabalance between preserving confidentiality to enable
the parties to find analternative solution to the financial
difficulties facing HGLand HPS,and the publicinterestin the
Court’srulingonthisimportantissue being published.
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Subsequent developments

Following publication of the Court’s judgment, the Regulator
publishedaregulatoryintervention reportsetting out the deal that
was eventuallyagreed between the trustees, HGL, HGL's parent, the
Regulatorandthe PPFinrelationto HPS. Theagreed dealinvolves:

e establishment of anewscheme offeringbenefitsthatare
lower than under HPS, but higher than PPF compensation
-members will be giventhe option to transfer to this
scheme which will be supported by HGL and will have a
limited guarantee from HGLs parent;

e memberswho choose notto transfer remainingin HPS
which will enter the PPF; and

e entryintoaregulatedapportionmentarrangementin
relationto HPS (to separate it from HGL) - HGL’s parent will
make a payment into HPS and provide an equity stake in HGL.

Comment

This caseisanother example of the difficulties that many
trusteesand employers are encounteringin trying to manage
DBlliabilities inaway that protects members whilst avoiding
the employer’sinsolvency. It remains to be seen whether the
solutionagreed inthis case is attempted by other schemes.

The DWPalsorecently consulted onaproposal to let trustees
of verylarge schemes make bulk transfers without member
consentwhere the purpose of the transferisto enablea
restructuring of DB liabilities. Under the proposal, members
who did not want to transfer could still elect not to - all that
would change is the fallback position for members who did not
make an election. Additionally,any such transfer would be
subject toanumber of restrictions, includinga requirement for
the trusteesto be satisfied that the transfer isin members’ best
interests and that the scheme will otherwise enter a PPF
assessment period within the next 12 months,and for the only
difference inthe benefits provided by the transferringand
receivingschemesto be the level of indexation and revaluation.

Stuart Pickford



Scheme segregation for employer debt
purposes — High Court guidance

The High Court has considered whethera multi-employer
scheme offering DBand DC benefits was segregated for
the purposes of the employer debt legislation. In reaching
its decision, the Court looked at the effect of the scheme’s
partial termination, winding-up and expenses rules.

was meti.e.thataspecified proportion of the scheme’s assets
was attributable to each section. However, three provisionsin
the scheme’s trust deed arguably breached the second part of
theassets condition -i.e. that the assets of one section must
not be capable of being used for the purposes of another
section. The Court considered each of these provisions and
decided that two of them did not breach the assets condition,

Background

The case concerned whethera multi-employer scheme with
both DBand DC sections was a “segregated scheme” for the
purposes of the employer debt legislation. The questionarose
because one of the participating employers wished to moveall
its remaining membersinthe DB section to the DC section. If
the DB section was legally segregated from the DC section, this
would trigger an obligation on the employer to make good its
share of the deficitin the DB section (an “employer debt”).
However, if the sections were not segregated, no employer
debt would arise.

Under the employer debt legislation, two conditions must be
metin order foraschemeto be segregated:

e contributions made by an employer or member must
beallocated to that employer’s (or, if applicable, that
member’s) section (the “contributions condition);
and

e aspecified proportion of the scheme’s assets must be
attributable to each sectionand must not be capable
of being used for the purposes of any other section (the

“assets condition™).

The High Court’s decision .

The Court concluded that that the contributions condition was
met. Thejudge rejected an argument that the legislation
required the scheme to have different sections for each
employer participatingin the scheme - in this case, more than
one employer participated in both the DBand the DC sections.

However, the Courtalso had to consider the assets condition.
The parties agreed that the first part of the assets condition

but that the third did. In more detail:

Thetrust deed provided that, in the event of partial
termination of the scheme, separate DB and DC funds
would be established. This could be achievedintwo
different ways - by allocation of particular assets to each
fund or, alternatively, by anaccounting exercise where the
adjustments would simply be recorded for accounting
purposes. If the latter method was adopted, the trust deed
allowed the trustees to make additions to the DB fund by
reference to investment gains onassetsinthe DC fund.
Thejudge concluded that this did not breach the assets
condition - allthe provision meant was that, where the
accounting exercise method was used, investment gains
fromacross the scheme were to be taken into account,and
these gains would not be specific to any particular section.

Thetrust deed also provided that, in the event of the
winding-up of the scheme, sums could be transferred from
onesectiontothe remainder of the scheme for the benefit
of the remainder of the scheme. Although at first sight this
appeared to breach the assets condition, the employer
debt legislation provides for transfers of assets from one
sectiontoanother onawinding-up of the scheme or ofa
sectionto be disregarded. The judge therefore concluded
that this provision did not breach the assets condition.

Lastly, the trust deed provided that the trustees could
recover expensesincurredinrelation to one section from
theschemeingeneral,including sections other than that
inrespect of which the expenses were incurred. Although
therewasafurther provision which ring-fenced DC
expenses (i.e. the expenses of the DC section could not

be met from the DB section), the same was not true of DB
expenses. Thejudge therefore decided that this breached
the second part of the assets condition.
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It was agreed by the parties and the judge that no de minimis
principle applied - if the contributions or assets conditions
were breached inany way, the scheme was not a segregated
scheme. Thejudge therefore concluded that the scheme was

notasegregated scheme.

Comment

This decision clearly turns onthe particular wording of the
scheme’s trust deed. However, other schemes are likely to
have similar partial termination, winding-up and/or expenses
provisionsintheir trust deeds,and the Court’s decision
therefore provides useful guidance on whether such schemes
aresegregated for the purposes of the employer debt
legislation. Averysimilar definitionisusedinthescheme
fundingand winding-up legislation, so the Court’s decision will
also be helpfulin determiningwhether schemesare
segregated for scheme fundingand winding-up purposes.

Richard Evans
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In other news...

Queen’s Speech - Pensions Bill
P

The Queen’s Speech announced a Pensions Bill which will,
among other things:

e imposeacaponearlyexitchargesintrust-based DC
schemes;
e increasetheregulation of mastertrusts;and

e establishanew pensions guidance body.

Chair’s DC governance statement - first fine
for non-compliance

The Pensions Regulator hasissued the first fine for non-
compliance with the statutory obligation for DC schemes to
produce achair’sannual governance statement. The
legislationimposesamandatory fine of up to £2,000 for
non-compliance. The schemein question notified the
Regulator of its failure to produce the statement and received
the minimum mandatory fine of £500.

EU Data Protection Regulation

The European Parliament has formally approved a new Data
Protection Regulation which will replace the current Data
Protection Directive. The key changes that the Regulation will
introduce include:

e asinglelegal framework that will be directly applicableinall
EU member states;

e enhancedrightsforindividualsin relationto access to,and
the processing of, their personal data;

e directcompliance obligations on data processors;and

e asignificantincrease in maximum fines for non-compliance.

The Regulation will be effective from 25 May 2018, but the
extent to which pension schemesinthe UK are required to
comply with its provisions will depend on the Brexit withdrawal
terms that are negotiated - and whether the UK has officially
leftthe EUwhen it comesinto force.

IORP Il Directive - text finalised

Thetext of the IORP Il Directive has beenagreed by the
European Commission, the Council of Europe and the
European Parliament. The Directive willapply to occupational
pension schemes,and will replace the IORP Directive (largely
implemented inthe UK by the Pensions Act 2004).

Among other things, the Directive willimpose new
requirementsin relation to:

e cross-borderschemes;
e transfers;

e governance,including risk management, outsourcingand
internal audit;and

e memberbenefit statements.

The Directive will now be laid before the European Parliament
forformalapproval. It willthen be published in the Official
Journal,at which point it willcome into force. Member states
will have two years from that date to implement it. As with the
Data Protection Regulation, the extent to which the UK is
required toimplement the Directive’s provisions will depend
onthe Brexit withdrawal terms that are negotiated and
whether the UK has left the EU by its implementation date.

Execution of incorrect deed - rectification
granted

The High Court has granted an application for summary
judgment seeking rectification of a pension scheme trust deed
andrules where an earlier draft, rather than the finalised draft,
of the trust deed and rules was prepared and executed. The
Courtordered rectification of the trust deed and rules so as to
reflect the finalised draft agreed by the parties.
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Principal employer substitution power -
requirements for exercise

When consideringascheme rule about replacing the principal
employer (a “substitution power””), the High Court has
decided that it was not necessary toimply intotherulea
requirement for that power to be exercised in writing. The
substitution power was silent on how it should be exercised.
The Court concluded that there was no need to imply a “degree
of formality” into its exercise, given that the trust deed had set
out formalities for exercising other scheme powers, making it
unlikely that formal requirements for exercise of the
substitution power had been omitted in error. The Court
considered that the question was not whether some degree of
formality would be reasonable, but whether formality was
necessary to give business effect to the trust deed -and in this

caseitwasnot.

Individual claiming a deferred pension -
burden of proof

The High Court has rejected an appeal against a Pensions
Ombudsman determination that an individual was not entitled
toadeferred pension fromaDB pension scheme. Among
otherreasons, the Courtrejected the appeal because the
Ombudsman’s finding that the individual was not a member of
the scheme was afinding of fact,and therefore the Court could
not overruleit. The Courtalso noted that, wherethereisno
documentary evidence thatanindividual isamember of a
scheme, itis forthe individual to showthat he orsheisa
member, because ascheme cannot be expected to prove that
anindividual of whom it has norecordis notamember. The
position may be different if the scheme acceptsthat the
individualisa member, but cannot demonstrate the level of the
individual’s entitlement because the scheme does not have
records that it should have kept.
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Deciding matters of doubt - Court
intervention

Inacaseaboutinterpretation of the Labour Party’s governing
rules, the High Court made obiter (i.e.non-binding) comments
regardingaprovisionintherulesthat gives the Party’s National
Executive Committee the power to determine disputes as to
the meaning, interpretation or general application of the rules.
The Courtaccepted that there are many areas where the
Committee would be better placed thana Court to determine
how besttoapply andinterpret the rules (and that the Court
should notinterveneinthoseareas provided that an honest
andreasonableapproachisadopted). However, the judge also
stressed that fundamentalissues of interpretation of the rules
were questions of law that remained within the province of the
Court -the Court’s power is not simply to determine whether
the Committee’s interpretation of the rulesis honestand
reasonable, but whetheritis right or wrong. This case was not
directly concerned with pension schemes, but the Court’s
comments could be relevant in the context of pension scheme
rules giving trustees the power to determine matters of doubt.

Katherine Carter



Upcoming Pensions Group events at
Mayer Brown

If youareinterested in attendingany of our events, please contact Katherine Carter (kcarter@mayerbrown.com) or your usual
Mayer Brown contact. All events take place at our offices at 201 Bishopsgate, London EC2M 3AF.

e Trustee Foundation Course
13 September 2016
6 December 2016

Our Foundation Course aims to take trustees through the pensions landscape and the key legal principles relating to DB funding
andinvestment matters,as well as some of the specificissues relatingto DC schemes, in a practical and interactive way.

e Trustee Building Blocks Classes
15November 2016 - topic to be confirmed

Our Building Blocks Classes look in more detail at some of the key areas of pension scheme management.

MAYER BROWN | 13



Dates and deadlines

. End of transitional period during which 70%/30% split of
370 combinedinvestment and administration invoices can
ece continueto beapplied for VAT purposes
6e'e
0. o,
7> ()
e Governmenttoreview leveland scope of DC charges cap
e Introduction of secondaryannuity market
e Caponearlyexitfeesin DC schemes expected to come into force I
e Lifetimeallowance deadlinefor memberstoapply forindividual
S protection 2014
,o,.,./ e Deadlineforpassingtrusteeresolutiontoamendscheme GMP
3o éo') revaluationrules toreflect statutory requirements applying
%{e post-abolition of contracting-out
Automatic enrolment - 69,."
end of transitional period for DB schemes °:) ’
’ ‘940,“ Deadline for making resolution under s68, Pensions Act 1995to
7. o, remove protected rights provisions from scheme rules
&
6
o,
",
e Automaticenrolment-2%employer contributions e°’e
required for DC schemes .
e CPlindexation of lifetime allowance to beintroduced I
. EX Deadline forimplementation of Portability Directive
. )
R into UK law
2
('),e
2% Y
Y,
EU Data Protection Regulation comesinto force ‘.'0,6, .
. 640 Automatic enrolment-3% employer
""/‘, contributions required for DC schemes
I 0,9
; ; S4,
Deadline for employers to exercise statutory power toamend ’,./é
theirschemestoreflectincrease inemployer NICs resulting °e,

fromabolition of contracting-out

Key:

Important datesto note Forinformation
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