
Legal Update 
Hong Kong 
15 June 2016

Termination of a Sick and Pregnant Employee was not Unlawful Discrimination

In March 2016, the Hong Kong District Court in Law 
Miu Kuen Sally v. Sunbase International (Holdings) 
Limited (DCEO 7/2012) dismissed an employee’s 
claim of disability, sex and family status 
discrimination against her employer. The plaintiff (P) 
was a long serving employee who had her 
employment terminated by the defendant company 
(D) shortly after returning from maternity and sick 
leave.

Facts
P frequently took sick leave to undergo medical 
treatment following a traffic accident in November 
2007.

In August 2009, D issued a set of guidelines (Leave 
Guidelines) which required all employees to submit 
sick leave certificates and that paid sick leave would 
only be granted for sick leave periods of not less than 
four days. Before the Leave Guidelines were issued, 
sick leave was granted without any qualifying period.

D had made the decision to terminate P shortly after 
September 2009. However, the termination was put 
on hold because P notified D she was pregnant in 
October 2009.

In April 2010, immediately prior to P going on 
maternity leave, D met with P and gave her the 
option to resign, but the offer was rejected.

P was scheduled to return from maternity and 
annual leave on 9 August 2010, but she took sick 
leave between 12 and 20 August 2010. On 23 August 
2010, on the day P returned to work after her sick 
leave, D terminated P’s employment.

P claimed that the issuance and implementation of 
the Leave Guidelines and the termination of her 
employment were unlawful discrimination because 
they were done on the grounds of her disability, sex 
and family status, in contravention of the Disability 
Discrimination Ordinance, Sex Discrimination 

Ordinance and Family Status Discrimination 
Ordinance, respectively.

Court Findings
The parties agreed that the burden was on P to prove 
unlawful discrimination on the balance of 
probabilities based on the two-part test stated in M 
v. Secretary for Justice [2009] 2 HKLRD 298. This 
test involved determining (i) whether less favourable 
treatment to the plaintiff had occurred, and (ii) 
whether it had been caused by one of the protected 
grounds.

The Court dismissed P’s claim for the following 
reasons:

1. The introduction of the Leave Guidelines did 
not amount to unlawful discrimination. The 
Court held that the Leave Guidelines were 
aimed at malingering, not disability, and 
was applicable to all employees (not just P). 
It introduced a scheme in compliance with 
the provisions of the Employment Ordinance 
and the Court held it cannot reasonably be 
argued that an employer would commit an 
act of discrimination by following the law. 
The procedural requirements under the Leave 
Guidelines (i.e., how to report sick leave and 
the need to provide a sick leave certificate) 
were held to be reasonable and fair.

2. P had claimed she suffered less favourable 
treatment when D offered another female 
employee the option to use her annual leave 
to set-off her sick leave but did not make the 
same offer to P. The Court found that D did 
not offer the other female employee the option 
to set-off, but rather the female employee had 
requested for a set-off and D gave permission 
in response to the request. The Court found 
that P had never made such a request to D to 
set-off. Therefore, no claim for less favourable 
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treatment could be maintained if P had never 
asked for a set-off.

3. P had alleged that representatives of D had 
requested that P resign during the meeting 
in April 2010 owing to her unsatisfactory 
physical condition and her prospective status 
as a mother. D’s witness evidence was that they 
did not request P to resign during the April 
2010 meeting but only gave P the option to 
resign. Their evidence was that the cause of 
the meeting was P telling them she was not 
happy at work and P having at the time poor 
performance and behavioural issues. They did 
not want P’s unhappiness at work affecting 
staff morale. The Court accepted D’s evidence 
on this point.

4. D’s case was that P’s employment was 
terminated due to poor work performance 
(including delay in preparing financial 
statements, poor attitude towards co-workers 
and poor handling of petty cash) and abuse 
of her work computer by using it for personal 
matters. The Court found on the evidence that 
P’s work performance had been consistently 
unsatisfactory over a substantial period of 
time. The Court held that D had a legitimate 
concern that the complaints against P 
might not be isolated incidents and that the 
continued employment of P would not be 
conducive to staff morale. P had voluminous 
non-work related and personal data on her 
work computer. This was in breach of D’s 
computer guidelines. The quantity of data 
on P’s work computer also suggested she 
had spent a substantial amount of office 
time dealing with non-work and personal 
matters. The Court held that D did have strong 
legitimate grounds to dismiss P.

Lessons For Employers
Terminating the employment of a sick and/or 
pregnant employee is fraught with legal risks given 
the prohibitions on termination and the anti-
discrimination ordinances. However, this case shows 
that the risks associated with unlawful termination 
can be managed where an employer can demonstrate 
valid grounds for termination. Some of the lessons 
from this case include: 

• Have (legitimate) reasons for taking action: If an 
employer cannot prove a legitimate reason for 
terminating an employee, then they run the risk 
of the employee claiming the termination was 
done for an unlawful reason. Having a consistent 
paper trail over a period of time adds weight and 
credibility to an employer’s version of events. 
This is particularly important in defending 
unlawful discrimination claims because the 
anti-discrimination legislation provides that if 
an act is done for a number of reasons, and one 
of those is the unlawful reason, then the act will 
be deemed to have been done for the unlawful 
reason. So, the employer should be able to 
demonstrate that the sole reason for doing or not 
doing something, is a legitimate reason.

• Be patient: Although D wanted to terminate 
the employee sooner, it did not do so once it was 
notified that P was pregnant. This was due to the 
prohibition in the Employment Ordinance on 
terminating a pregnant employee and certainly 
D would be facing a (further) different type of 
claim if it had proceeded with terminating P’s 
employment during her pregnancy. But, even 
absent this prohibition, it can be seen from the 
facts that D had tolerated its issues with P for 
a period of time and did not move quickly to 
terminate P’s employment. This allowed time to 
build up a paper trail.



0616

Mayer Brown JSM is part of Mayer Brown, a global legal services organisation, advising many of the world’s largest companies, including a significant proportion 
of the Fortune 100, FTSE 100, CAC 40, DAX, Hang Seng and Nikkei index companies and more than half of the world’s largest banks. Our legal services 
include banking and finance; corporate and securities; litigation and dispute resolution; antitrust and competition; employment and benefits; environmental; 
financial services regulatory and enforcement; government and global trade; intellectual property; real estate; tax; restructuring, bankruptcy and insolvency; 
and wealth management.

OFFICE LOCATIONS  AMERICAS: Charlotte, Chicago, Houston, Los Angeles, Mexico City, New York, Palo Alto, Washington DC   
  ASIA: Bangkok, Beijing, Hanoi, Ho Chi Minh City, Hong Kong, Shanghai, Singapore
  EUROPE: Brussels, Düsseldorf, Frankfurt, London, Paris
  TAUIL& CHEQUER ADVOGADOS in association with Mayer Brown LLP: São Paulo, Rio de Janeiro 

Please visit www.mayerbrownjsm.com for comprehensive contact information for all our offices. 

This publication provides information and comments on legal issues and developments of interest to our clients and friends. The foregoing is 
intended to provide a general guide to the subject matter and is not intended to provide legal advice or be a substitute for specific advice concerning 
individual situations. Readers should seek legal advice before taking any action with respect to the matters discussed herein. Please also read the 
Mayer Brown JSM legal publications Disclaimer. A list of the partners of Mayer Brown JSM may be inspected on our website  
www.mayerbrownjsm.com or provided to you on request.

Mayer Brown is a global legal services provider comprising legal practices that are separate entities (the “Mayer Brown Practices”).  The Mayer Brown Practices are: Mayer Brown LLP and Mayer Brown 
Europe-Brussels LLP, both limited liability partnerships established in Illinois USA; Mayer Brown International LLP, a limited liability partnership incorporated in England and Wales (authorized and regulated 
by the Solicitors Regulation Authority and registered in England and Wales number OC 303359); Mayer Brown, a SELAS established in France; Mayer Brown Mexico, S.C., a sociedad civil formed under the laws 
of the State of Durango, Mexico; Mayer Brown JSM, a Hong Kong partnership and its associated legal practices in Asia; and Tauil & Chequer Advogados, a Brazilian law partnership with which Mayer Brown is 
associated. Mayer Brown Consulting (Singapore) Pte. Ltd and its subsidiary, which are affiliated with Mayer Brown, provide customs and trade advisory and consultancy services, not legal services. “Mayer 
Brown” and the Mayer Brown logo are the trademarks of the Mayer Brown Practices in their respective jurisdictions. 

© 2016 The Mayer Brown Practices. All rights reserved.  

Contact Us

For enquiries related to this Legal Update, please 
contact the following persons or your usual contact at 
our firm. 
 
Duncan Abate 
Partner 
T: +852 2843 2203 
E: duncan.abate@mayerbrownjsm.com

Hong Tran 
Partner 
T: +852 2843 4233 
E: hong.tran@mayerbrownjsm.com


