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Our monthly review of key cases and

new law affecting employers

Forour Aprilmonthly update, we thought it would be helpful to consider the
introduction of the National Living Wage that came into force at the start of April
2016. Thisupdate looks at theimpact thisinitiative s likely to have on businesses
andthe Employment Lawissues it has raised sofar.

Background

The National Living Wage (the “NLW?”) was a significant surprise to come out of
George Osborne’s July 2015 Budget. The Budget set out that the NLW would apply
toworkersaged 25and over (sothereisno needforemployerstoapply the
initiative to any of their workers aged 24 or younger). It proposed to raise the
National Minimum Wage (the “NMW?”) annually for this age category over afour
year period. Therise introduced in April of this year was from the current NMW of
£6.70anhourtoaNLW rate of £7.20 per hour. Thisisa10.8%increaseandthe
largest uplift since 2001, which was the highest ever increase made. But what does
thisnew NLW actually mean for employers onapractical level? In effect,the NMW
has nowbecomethe 21to 24 year olds’rateand the NLW is the new legal wage
floorforallworkersaged 25and over. The Government’s new NLW is expected to
affectaround 6 million people but what willthe consequences be of the new NLW
onbusinessesand employers? Inthis update, we consider theimpact on both
small organisations with employeesat the lower end of the pay scaleas wellasalso
consideringthe potential ramifications for employers with higher paid employees,
who may not expect this new legislation to have any impact on their operations.

Practical steps for employers

Employers now need to ensure that theyare paying theiremployees the correct
wage inaccordance with the new NLW, as well as paying the NMW for workers
undertheage of 25. Although the new law cameinto force on1April 2016, this
does not necessarily mean thatall workersaged 25and over will receive a pay rise
fromthat day. Payment of the NLW will operate in the same way as the law on
minimum wages,around the pay reference period system. Workers are therefore
entitledto receive the minimum rate which applies to themat the start of the
relevant pay reference period. For example, if your payroll date is the 27th day of
eachmonth, thenyou must start paying the livingwage to eligible employees from
27Aprilsoas not to fall foul of the new NLW legislation.
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Impact of the nlw on employers

The higher wage costs could resultinanumber of issues for employersand
companies’business models. The extent of the impact from this legislative change
willbe dependant onthe nature of the business and different sectors will have
variedlevels of concern. Employers with large numbers of low-paid employees will
be the mostaffected, in particular,manufacturing, retail, hospitality and social
care sectors. However, it has been suggested thatanumber of employersare
proposingto cut overtime rates, shift allowances and benefitsacross their
workforce (and notjustin respect of those who will qualify for the National Living
Wage) to offset the cost of the introduction of the NLW. This could potentially
create claims for breach of contract and unfair dismissal.

Anotherissue that we have seenarise asa consequence of the new NLW comes as
aresult of theinterplay between Pensions Regulationsand the new livingwage
legislation. With suchahikeinthe minimumwageasaresult of the NLW andthe
separate requirement under Pensions Regulations for employees to be making
minimum contributionsinto their pension of at least 2% of their salary,employers
with employees contributingviaasalary sacrifice scheme could end up falling foul
ofthe NLW inadvertently. Thisis onetowatch out forinrespect of both
employers with low paid employees, whose minimum contributions bringthem
below the new NLW, or for employers with higher paid employees but whose
employeesare making suchlarge contributions into their pension that their
salaries fallunder the new higher NLW threshold.

Restructuring benefits or bonuses - what could this mean
for employers?

Some organisations have reportedly set out to restructure their budgets with the
aim of saving costs following on from the introduction of the NLW. For some, this
involves reducing overtime pay or benefits tofundtheincrease in basic pay. Other
contractual changesasaresult of employers’facing organisational challenges
include discontinuing bonuses. A recent survey by XpertHR showed 15% of
employerswere pursuinga“zero-costapproach”to the new NLW by proposing to
cutbonuses or discretionary payments and/or benefits. A large high street coffee
chainrecently stated that they will no longer provide their staff with free lunches
following the implementation of the NLW. Removing benefitsin this way would
raise the question of whether such action can be deemed to be subjecting
employeestoan unlawful detriment, or whether the employers maintainthe
discretionto offerand withdraw benefits of this kind. One option could be thatif
workers sufferafinancial detriment, they can be compensatedinanother way. For
example, the coffee chain’s current employees will instead receive substantial
discounts onfoodand drink bought duringtheir shift. A supermarket chain,who
tooksimilar measures following the introduction of the new NLW and proposed
toreduce overtime rates,announcedto its staff who were negatively affected that
theywould receive alump sum covering 18 months of the pay difference. However,
rates of overtimeare often provided for contractuallyand so these would be
difficult toamend without first obtainingemployee consent, or going through the
cumbersome dismissaland re-employment route.
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Aflexible benefit - suchasfree lunches - may be given byacompanyasagesture of
goodwillandasan “employee perk”. Therefore,ontheface of it,they may not
necessarilyappearto beacontractual right. However, where such benefits have
becomealongstandingfeature of the company culture that employees have got
usedtoreceiving,employers should be reminded that such benefits (even where
theyarestatedto be non contractualandsimply perks), can become contractual. If
anaction has become company customand practice, suchas employees receiving
freelunches overanumber of years,atribunal may decide that the employer’s
discretionto provide these benefits caninfact be construedas contractual.

Bonuses, evenif stated to be discretionary, canalso present difficulties if
employersarelookingto change theirapproachto such remunerationin light of
the new NLW. There have been many recent cases onthe issue of non-payment of
employee bonuses, with financial institutions in particular coming under scrutiny
inthe courtsandinthe media. If the employee hasacontractual right to receivea
bonus orabenefit, they may be able to enforce payment by claiming breach of
contract if the benefit or bonus is then withdrawn. Where a contractual right toa
bonusis established, the employer must pay it evenifitis notinits bestintereststo
doso. Evenifthe employer has discretionas to whether to give out bonuses, the
courtswill considerthe nature and extent of any discretion, as in the recent case of
Hills v Niksun. Employers have to satisfy the courts that they have carried out a fair
decision making process and that they exercised reasonable discretion. Further, in
the eventthat the payment of abonusis held to be at the employer’s discretion,
thereremainsarestrictionin that the employer has to exercise that discretionin
goodfaithandshould notactirrationally or perversely. Employers’failure to
exercise caution with discretionary bonuses has led them toincur further costsin
the Employment tribunalsand employers should approach any changes to their
remuneration structure with carein light of the new NLW.

Discussions with employees are essential whenit comes toany changes employers
are proposing to make. Althoughalegal obligation to consult with employees only
arisesinsituations where contractual changesare beingmade, it often remains good
practice to consult with employees onany significant changesinthe workplace from
anemployeerelations perspective. If employees have become accustomed to
receiving certainallegedly discretionary benefits, suchasafree lunch, it may be
appropriate for consultation to take place before employers make changes tosuch
benefits. Undersection 23 of the National Minimum Wage Act 1998,employees
havethe right notto be subjected toadetrimentat workasaresult of theiremployer
avoidinghavingto pay the NMW. Althoughitis currently unclear whether removing
employee benefits onaccount of therise in minimum wage under the new NLW
couldamounttoan unlawful detriment under statutory provisions, thisisan easy
pointforemployersto overlookandthey should remain mindful of this risk. Our
viewisthatatribunal willhave to grapple with thisissueinthe near future.

Inaddition to lower paid workers having their pay and benefits packages varied,
changesin pay may also affect more senior staff,as managerial structures may be
distorted if the pay gap between lower paid workers and their managers becomes
narrower. Further,there may beanimpact on recruitment patternsasemployers,
especially smaller firms who will be the most affected, could seek workers under
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25years of age whoare not eligible for the NLW. For workers under the age of 25,
the current rates of NMW will continue to apply, ranging from £5.30 to £6.70 for 18
-24yearolds. However, this change in recruitment may bringan increased risk of
age discrimination claims for employers, as the law prevents candidates from
beingrefusedajob because of theirage. Similarly thereisarisk to employers of
potential age discrimination claims if they choose to restructure and dismiss
employeesaged 25and over because of the higher levels of minimum wage. Of
course,an employeeisautomatically unfairly dismissed if the reason (or principal
reason) for dismissalis that they qualified (or will or might qualify) for the national
minimum wage ora particular rate of it.

Consequences of non-compliance with the nlw

From1April 2016, HMRC compliance officers may carry out inspections of
employersatany time,and without reason, to ensure that they are complying with
this new legislation. Equally,an employer can be subject to challenge froman
employee orathird party if considered not to be complying with the NLW. Any
breach of the new NLW legislation will resultina penalty payment and a Notice of
Underpayment beingissued to the employer. This could be up to 200% of the
amount underpaid to each affected worker, subject toamaximum penalty of
£20,000 perworker.

Inaddition, there are more than just financial risks involved. HMRC has introduced
anewteam of HMRC compliance officers to investigate the most serious cases of
non-compliance. Afailureto comply with the new NLW now means that HMRC
can bring criminal prosecutions against employers for deliberate non-compliance
and Business Secretary Sajid Javid has said that there is “no excuse for employers
floutingminimum wage rules”. He has confirmed that the new measures “will

ensure those who do tryand cheat staff out of pay will feel the full force of the law”.

Americas | Asia | Europe | MiddleEast | www.mayerbrown.com

Please speak to your usual contactin the
Employment Group if you have any
questions onany of theissuesin this
update, or contact either of the authors

below.

Nick Robertson
Partner, London
E:nrobertson@mayerbrown.com

T: +44 2031303919

Kayne Jonsson

Associate, London
E: kjonsson@mayerbrown.com
T+442031303608

MAYER+*BROWN

Mayer Brown is a global legal services provider advising many of the world’s largest companies, including a significant portion of Fortune 100,
FTSE 100, CAC 40, DAX, Hang Seng and Nikkei index companies and more than half of the world’s largest banks. Our legal services include
banking and finance; corporate and securities; litigation and dispute resolution; antitrust and competition; US Supreme Court and appellate
matters; employment and benefits; environmental; financial services regulatory and enforcement; government and global trade; intellectual

property; real estate; tax; restructuring, bankruptcy and insolvency; and wealth management.

Please visit www.mayerbrown.com for comprehensive contact information for all Mayer Brown offices.

Mayer Brown comprises legal practices that are separate entities (the “Mayer Brown Practices”). The Mayer Brown Practices are: Mayer Brown LLP and Mayer Brown Europe-Brussels LLP, both limited
liability partnerships established inlllinois USA; Mayer Brown International LLP,a limited liability partnership incorporatedin England and Wales (authorized and regulated by the Solicitors Regulation
Authorityandregisteredin Englandand Wales number OC303359); Mayer Brown,aSELAS established in France; Mayer Brown Mexico, S.C.,asociedad civil formed under the laws of the State of
Durango, Mexico; Mayer Brown JSM,aHong Kong partnershipanditsassociated legal practices in Asia;and Tauil & Chequer Advogados,a Brazilian law partnership with which Mayer Brownis associated.
Mayer Brown Consulting (Singapore) Pte. Ltdand its subsidiary, which are affiliated with Mayer Brown, provide customsand trade advisory and consultancy services, not legal services.

“Mayer Brown” and the Mayer Brown logo are the trademarks of the Mayer Brown Practicesin their respective jurisdictions.

©2017 The Mayer Brown Practices. All rights reserved.

Attorney advertising. Prior results do not guarantee asimilar outcome.

o699emp


mailto:cfisher%40mayerbrown.com?subject=

