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Arecent decision about providing informal references

Decision: Inthe recent case of Mohamed Abdel-Khalek v Qazi Ali,the Court of
Appeallooked ataclaimfor negligent misstatement in respect of aninformal
reference provided by anindividual toanew employer.

Mr Abdel-Khalek,asurgeon,had applied to work atanew hospital. Asurgeonwho
worked at that hospital heard that Mr Abdel-Khalek would be joining his
departmentand called a contact of his, Mr Ali, who he knew had previously worked
with Mr Abdel-Khalek. Mr Alidisclosed that Mr Abdel-Khalek’s complicationsand
complaints rate had been higher than expected. Following this discussion, Mr
Abdel-Khalek’s offer of employment was withdrawn. Mr Abdel-Khalek claimed
that his offer was withdrawn due to Mr Ali’s negligent misstatement.

The Court of Appeal found that the some of the contents of the statements made
by Mr Aliwere inaccurateand therefore Mr Alihad made misstatements. The
Court of Appealalso felt that these statements had been made negligently.
However, the overallimpression given by Mr Aliwas not a misstatementand it was
this overallimpression which led to the offer beingwithdrawn, rather thanany of
the misstatements themselves. Therefore the misstatements did notresultinthe
offer beingwithdrawn.

Impact: This caseillustrates how things could go wrong when informal
referencesaregiven. In our experience, most employers outside the regulated
environment only provide the most basic factual references to avoid the risk of
negligent misstatements. However, in this case,an informal request was made as
theindividuals knew oneanother and so were willing to give amore candid
reference than would normally have beenthe case. Thefactthatthereference
was given by an individual rather than by the employer does not prevent liability
arisingfor the employer. Itisimportant that individuals understand that if asked to
giveapersonal reference they must make it very clear that they are providinga
referenceinapersonal capacity and not on behalf of their employer. We also
recommend reviewingyour exit/termination letters and including language which
specifies thatany reference requests must be sent toa particularindividual. This
may limit liability for the employer ifinformal references are then given.
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Gender pay gap reporting

In February, the government published its longawaited response to the
consultation paper onimplementing the mandatory gender pay gap reporting
duty. Italso published draft regulations introducing gender pay gap reporting.
The key pointsare as follows:

e Theregulations willapply to employers with 250 or more employees work-
inginanindividual entity who ‘ordinarily’ workin the UK underacontract
governed by UK law;

e Theregulationsare expectedto comeintoforce on1October2016 but
employers will not have to publish their data until April 2018;

e Therelevantdateforreporting purposes willbe 30 April;

e Thepaygapdatatobereportedis:theaverageand median pay (salary) gap
across the workforce, plus the average bonus gap. “Bonus” includes LTIPs
andstockincentives;

e Employerswillhave to publish the numbers of male vs female staff in each
pay quartile;and

e The paygap details willneed to be placed on the company website and kept
onlineforthreeyears.

The government hasalso clarified that its intention is for the gender pay gap
reporting requirements to apply to “employees”in the wider sense, as defined
by section 83 of the Equality Act 2010. This widens the scope of the draft
regulations compared to what was initially understood by many and means
that, for example, LLP membersand some self-employed contractorsare
likely to be treated as relevant employees for the purpose of the regulations.
This will further increase the data that needs to be gathered by employersin
order to comply with the regulations.

Interestingly, the new regulations do not contain any details about
enforcement orany sanctions for failing to comply with the reporting
obligations or publishinginaccurate or misleading reports. Thereisalso no
requirement for the datato be audited or vetted before the employer
publishesit.

Asecond consultation period in relation to the draft regulations closed on 11
March 2016 and the results are expected to be published in summer 2016.
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No obligation to provide childcare vouchers under a
salary sacrifice scheme during maternity leave

Decision: HMRC guidance has previously stated that employers should
continue to provide childcare vouchers underasalary sacrifice scheme during
maternity leave astheseare “non cash” benefits and not “remuneration”. An
Employment Appeal Tribunal decision (Peninsula Business Services Ltd v
Donaldson) has suggested that this guidance isincorrect and that childcare
vouchersthat are provided under asalary sacrifice arrangement are
remunerationand therefore do not have to be provided during maternity
leave.

The fact that childcare vouchers were provided via salary sacrifice was crucial
tothe EAT’s decision who said that if an employee was entitled to receive
childcare vouchersinaddition to their salary (rather than by sacrificing part of
their salary), these vouchers would still need to be provided during maternity
leave. The EAT confirmed that there were policy reasons behind its decision,
stating that having to continue salary sacrifice childcare vouchers during
maternity leave would not have been contemplated by Parliament as it
imposesacost onthe employeratatime when thereis nosalary that canbe
sacrificed under the salary sacrifice arrangement, which produces a windfall
benefit for the employee.

Impact: The EAT was cautious in reaching this decision and expressed its

conclusions somewhat tentatively. Employers may therefore want to wait to
see how further case law develops before changing their practices in relation
to childcare vouchers underasalary sacrifice scheme during maternity leave.

Additionally, the Budget announced on 16 March that childcare voucher
schemes will be closed to new entrants from April 2018. Existing members at
that date will be able to continue to receive childcare vouchers as longas their
employer chooses to continue to operate suchascheme.

Events

Our current upcomingeventsare below, all
tobeheldatour offices. Invitesare usually
sentoutonetotwomonthsinadvance.

27 April 2016

Seminar: Looking Back/Looking Forward
As usual, we start the year with a review of
the key employment law developments
from 2015and look ahead to what we can
expectin 2016, enablingyouto plan
effectively for the comingyear.

28 September 2016

Breakfast Briefing: Team Moves

30 November 2016

Seminar: Sickness and Disability

Global Tools & Resources

MAYER BROWN

Click here to view our range of global
toolsand resources which highlight
topical workplace issues across multiple
jurisdictions, including our global
guides, traffic lightsand app.
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Employment Legislation Timetable

2016 and Future Developments

12 February 2016 Gender pay gap reporting: Draft regulations published on 12

February 2016. Reportingto include bonuses and extended to cover Please speak toyour usual contactinthe

public sector employers. Employers with 250 or more ‘relevant Employment Group if you have any
employees’inan individual entity, should report on the ‘relevant date’, questions onany of theissuesin this
whichis 30 Aprilin eachyear. ‘Relevant employees’ will have a wide update, or contact either of the authors

definition toinclude LLP members, coveringindividuals ordinarily

below.

workinginthe UK undera contract governed by UK legislation.

15 February 2016 Recruitment agencies: Consultation response published on
regulation of recruitment agencies and further restrictions on

overseas recruitment.

7 March 2016 Regulatory framework for individuals in financial services:
The new senior managers and certification regime was implemented
which regulates individuals working in banks, building societies and

some investment firmsand is intended to align risk and reward and

strengthen individual accountability in the financial services sector. Nick Robertson
16 March 2016 Budget 2016: Taxation on termination payments: From Partner, London
2018, termination payments subject toincome tax on amountsin E: nrobertson@mayerbrown.com

excess of £30,000 will be subject to employer national insurance T: +44 20 31303919

contributions. The £30,000 exemption will remain.

31March 2016 Modern Slavery Act: Organisations operating in the UK witha
turnover of £36m or more, with afinancial year ending on or after 31
March 2016,are to complete a transparency statement in respect of
that financial year.

1April 2016 Introduction of the National Living wage: £7.20 per hour forall
working people aged 25and over.

6 April 2016 Introduction of a new flat-rate State Pension: £155.65a week.

Laura Pharez

7 September 2016 | Whistleblowing in financial institutions: FCA rulesto come . .
Senior Associate, London

intoforce.
E:Ipharez@mayerbrown.com
October 2016 Gender pay gap reporting: regulations to come into force. T +44 2031303405
Early 2017 Tax-free childcare scheme: Anew scheme willallow working parents

where each earns less than £150,000 ayear to receive 20% of their
yearly childcare costs of up to £2,000 for each child under the age of 12.

2018 Grandparental leave: legislation to be introduced by 2018.

November 2018 Equalisation of state pension age: to age 65 for both sexes by

2018. The age willincrease to age 66 by September 2020.
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