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End of year UK Employment Round-Up

Astheyear drawstoaclose, we take alook back at some of the most
significant cases heard this year and look forward to what key developments
areanticipated in 2016 which will affect the employment law world.

2015 highlights

UK based employees must be sued in the UK

Decision: The case of Petter v EMC
Corporation, which was decided by the Court
of Appeal inthe Summer, held that wherean
employeeis based in the UK, any dispute
about hisemployment contract must be
brought before the UK courts. This principle
applies even where the employeris based
overseasand where the contractis stated to

be subject tothe lawand courts of another
country. The decision has potential to be applied widely as it willimpact all
disputes linked toan “employment contract”, which the courtinterpreted
widely toinclude share and stock plans operated by parent companies, not
just disputes concerning the terms of the employment contract itself.

Continued impact: Many international employers carrying on businessin
the UK will operate stock plans governed by the law of another jurisdiction. It
is,for example, very common for US companies to operate stock plans
governed by New York Law. This case confirmed that, where those plans are
extended to UK employees, the UK courts will have exclusive jurisdictionin
determining an employee related dispute concerning the plan. This can be
particularly important if the plan contains forfeiture provisions or restrictive
covenants,as the UK courts may adopt avery differentapproach to the
enforcement of these provisions than the courts of the jursidction governing
therules of the plan. For example, the UK courts willapply UK principles of
restraint of trade to determine whether restrictionsinaNew York law set of
plan documents will be enforceable.

Petter v EMC Corporation
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Click heretoviewall

Uil episodes and platforms.
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Episode 83

Thisepisodelooksatthree recent caseson

whetheraconstructive dismissal can
trigger collective redundancy consultation,
adiscretionary bonus caseand howto
calculate holiday pay fora part time worker
whose hoursincrease duringthe year.

Episode 84

Areview of threerecent cases coversthe
recent Supreme Courtdecisiononimplied
termsincontracts,an EAT decisiononan
exceptiontothenormal TUPE rulesandan
Employment Tribunal case onadisability
discrimination claim byanapplicantforajob.

Special episode

Ina Christmas special podcast Nick s
joined by Kayne Jonsson and Victoria
Johnson from the employment team
who identify their top 12 cases for
employersinthe UK,and why these
casesare particularly important.

UK Employment Law: for HR and
in-house lawyers
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Join the discussion on LinkedIn

Our LinkedIngroupisan excellent source of
up-to-date employmentlaw knowledge.
We'dliketoencourageyouto postyourown
relevant discussionsand contribute your
owncommentsonthediscussion page.


https://www.linkedin.com/grp/home?gid=4849388
http://www.mayerbrown.com/uk-employment-law/
http://www.mayerbrown.com/uk-employment-law/

“Improper influence” from HR may lead to an unfair
dismissal

Decision: In Ramphal v Department for Transport which was heard in the
Autumn, the EAT looked at HR’s influence on the decision to summarily
dismiss an employee for gross misconduct. Whilst the investigating officer
found that there was misconduct on the part of the employee, he did not
believe it warranted dismissal. Instead he recommended afinal written
warning. Following an extensive period of communication between the
investigating officerand HR, his findings changed to gross misconduct and
summary dismissal. The employee brought a claim for unfair dismissal. This
failedinthe Tribunal. However, the EAT allowed the employee’s appeal and the
case was remitted to the same Tribunal to consider whether the influence of
the HRteam had beenimproper,and if so, whether this had had any material
effect onthe investigating officer’s ultimate decision. The remitted hearing is
expectedtobeheardin2016.

Continued impact: The EAT’s decision suggests that HR’s advice in
disciplinary decisions should be limited to law and procedure, unless the
employer’sdisciplinary process provides for them to take an active rolein the
substantive decision. Whereitis clear that HR has strongly influenced a
disciplinary decision, there is arisk that this will taint the fairness of any
dismissal. Itis unclear from this case the extent to which a decision maker can
ask foradvice or assistance in coming to his/her decision. The fact that the
case has been remitted indicates that it was not necessarily unfair for HR to
act the way they did in this case. Whilst we wait for the Tribunal’s decision next
year,employers should consider carefully the extent to which their HR advice
goes beyond policy and procedure and, if it does, whether this is consistent
with the provisions of the disciplinary policy. In cases where advice goes
beyond policy and procedure and this is not contemplated by the disciplinary
policy, consider whether the advice should be given by a lawyer to allow it to
bearguedthatlegal privilege applies to avoid having to disclose the advice.

Ramphalv Department for Transport

Scope of associative discrimination claims widened?

Decision: CHEZ Razpredelenie Bulgaria C-83/14, heard by the European Court
of Justice, involved a claimant who owned ashopinadistrict where the
electricity provider installed electricity metersat an increased height
compared to other districts. This was to avoid people tampering with the
meters. The district was predominantly inhabited by people of Roma ethnicity
and although the claimant was not of Roma origin herself, she claimed that
Roma people were disproportionately affected by the electricity provider’s
policy since they were unable to monitor their electricity usage (asaresult of
the height at which the meters were located) and she suffered the same
disadvantage. The ECJ confirmed that the electricity company’s policy was
discriminatory, eventhough it applied equally to non-Roma livingin the
districtas well as those of Roma origin. It has been well established in the UK
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Billie Jo Leonard

Legal Secretary
E:BLeonard@mayerbrown.com

T: 4442031303396
How long have you been at Mayer

Brown?

It’s beensolongI’ve lost count of the
years!!

What is the best thing about your job?

Definitely the people!

What job would you be doing if you
weren’t alegal secretary?

lalways wanted to beateacherina
primary school after work experience in
anurserywhen|was16....'m not sure
what happened to that?

What is your favourite item of clothing?

Ahorrible worn out green parka coat...
my family hateitand | refuse to throwit...
it’sjust sowarm!

What super-power would you like to
have and why?

To be invisible - this is for two reasons to
be nosy (obviously!) and toannoy people
by movingtheir thingsaround...



thatanassociative discrimination claim can be broughtin relation to direct
discrimination. However, itisin relation to indirect associative discrimination

that this decisionis radical.

Continued impact: Although this decision relates to the supply of goods and
services, it may have asignificantimpact on discrimination law under the
Equality Act 2010 (the “EqA”). This decision blurs the lines between direct and
indirect discriminationin relation to the tricky area of associative
discrimination. It would appear that s19 of the EqA is out of step with the UK’s
European obligations since it restricts claims of indirect discrimination to
those claims where individuals share a protected characteristic witha group
who are disadvantaged by a particular provision, criterion or practice (i.e. it
does notallow claims of indirect discrimination by association). This means
that Tribunals will be invited to read words into the EqA to disapply that
particular requirement or work around it so that it will be sufficient foran
individual to show that they have suffered alongside the disadvantaged group
evenifthey do notshare the same protected characteristic. This decision
widens the class of who will be able to claim for unlawful indirect
discrimination. Employers will need to think carefully about howa group of
individuals might be disadvantaged, even if they do not possess the
characteristics protected by the EqA.

CHEZ Razpredelenie Bulgaria C-83/14
What is going to be happening in 2016?

When does the duty to consult collectively under Trade
Union and Labour Relations (Consolidation) Act 1992
(“TULRCA”) arise?

Awaited decision: The USA v Nolan case has been long running but the key
question employers are eagerly awaiting still remains unanswered i.e. when
does the duty to consult collectively arise? The case has been remitted back to
the Court of Appeal which will decide this question. The Court of Appealis
expectedtorule on whether the obligation to consult collectively arises when
anemployer proposes to make a strategic business or operational decision
that will foreseeably or inevitably lead to collective redundancies; or whether
the obligation only arises once the employer has actually made that strategic
decisionand is proposing redundancies. Watch this space.

USA v Nolan

Upcoming Events

Our event programme is now finished for
2015. We hope you were able to attend
those of interest and relevance you.

If you would like copies of any of the
slides, please click on the links below.

18 Nov - Social Media & HR Process
Perfection

15 Oct - Managing an International
Workforce

21May - Crunch Time for Employee Status
12 May - Insolvency & Employment: To
Woolworths and Beyond

30 Apr - Looking Back, Looking
Forward

28 Jan - Shared Parental Leave: The
Legal Framework

If you have suggestions for seminar
topics for our 2016 programme, please
don’t hesitate to email Stephen
Hamilton-McLeod (Senior Business
Development Executive) at smcleod@
mayerbrown.com.

Global Tools & Resources

MAYER BROWN

Click here to view our range of global
toolsand resources which highlight
topical workplace issues across multiple
jurisdictions , including our global
guides, traffic lightsand app.
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https://www.mayerbrown.com/employment-benefits-group-global-tools-resources/

Employment Tribunal fees challenge to go to the
Supreme Court

Awaited decision: Unison’s challenge against the introduction of
Employment Tribunal fees continues. Earlier this year the Court of Appeal
dismissed Unison’s appeal against two High Court decisions onjudicial review
of the fee regime. Following that decision, Unison has applied for permission
toappeal tothe Supreme Court. Aseparate review into how effective the
introduction of fees has been at meeting the original objectives, while
maintainingaccess tojustice isalso being carried out by the Ministry of
Justice. Consultation onany proposals for reforms to the fees and remissions
scheme would followand so thisisan areato watchin 2016.

R (Unison) v Lord Chancellor and anr

Equal pay and gender pay gap reporting

Since the EqA came into force, the government has had the power to
introduce regulations requiring employers to publish information about the
differencein pay of male and female employees. To date, this has not been
implemented, and gender pay gap reporting has only beendoneona
voluntary basis, although very few employers have published any such
information. The Government is however required to introduce regulations
providing for compulsory gender pay gap reporting for employers with at
least 250 employees by 26 March 2016. The Government have recently
announced that gender pay gap reporting willinclude information on bonuses
and be extended to cover public sector employers but no draft regulations
have yet been published.

The practicalimpact of this change is yet to be determined without sight of
the draft regulations or the results of the consultation on point which
concludedin September. Ahead of time, employers with more than 250 staff
should start thinking now about how their statistics will lookand how
information could be presented. A crude comparison of male vfemale pay is
almost certain to show asignificant pay gap and adoptinga more
sophisticated approach (for example breaking information down by grade or
function) could presentamuch more balanced picture and showamuch
reduced or, ideally, non-existent pay gap.
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Please speak to your usual contact in the Employment Group if you have any
questions onany of theissues in this update, or contact either of the authors

below.

Stefan Martin Katherine Fox
Partner,London Senior Associate, London
E:smartin@mayerbrown.com E: kfox@mayerbrown.com
T: 4442031303308 T: 4442031303169
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