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INTRODUCTION UPDATED AS AT DECEMBER 2015

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown JSM produces the Asia Employment Law:
Quarterly Review, an e-publication covering 15 jurisdictions in Asia.

In this tenth edition, we flag and provide comment on anticipated employment law
developments during the last quarter of 2015 and highlight some of the major legislative,
consultative, policy and case law changes to look out for in 2016.

This publication is a result of ongoing cross-border collaboration between 15 law firms
across Asia with whose lawyers Mayer Brown JSM has had the pleasure of working with
closely for many years. For a list of contributing lawyers and law firms, please see the
contacts page.

We hope you find this edition useful.

With best regards,

Duncan Abate

Partner

+852 2843 2203
duncan.abate@mayerbrownjsm.com

¥

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrownjsm.com
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In the course of investigating the complaint, the employer questioned the employee about
the captain’s allegations as to her competence, capacity and temperament. The employee
argued that in doing so, the employer had not investigated her complaint properly under
the terms of the Policy; and that as her employment contract stated that all Farstad
Shipping policies were to be observed at all time, the employer had breached the contract.

The Full Federal Court, overturning the decision at first instance, held that the Policy
formed part of the employment contract because the language used made it clear that
there was an expectation of mutual obligations on the part of employer and employee.
Further, Farstad breached the Policy by purporting to carry out an investigation into the
employee’s complaint when its main investigation was into the captain’s concerns about
her conduct. The matter was remitted to ajudge for final determination.

This decision is consistent with previous case law, holding that workplace policies can have
contractual effect where they are incorporated into an employment contract through
sufficiently clear and certain language. Employers therefore need to be careful to avoid
incorporation of policies, such as those relating to grievance resolution, that may give rise
toan action for breach of contract if they are not closely followed in practice.

More...

Full Federal Court Ruling Removes Restrictions on State Public Sector
Enterprise Agreements

In United Firefighters’ Union of Australia v Country Fire Authority [2015] FCAFC 1, the Full
Federal Court overturnedan earlier decision which had found that several clauses in the
CFA’s enterprise agreement were unconstitutional and therefore invalid. The relevant
clauses specified minimum recruitment numbers for career firefighters over a six-year
period. Although it had agreed to the inclusion of those provisions in the agreement (made
under the FW Act), the CFA later argued that they invalidly intruded on the capacity of the
State of Victoriato function asagovernment (in breach of long-established constitutional
principles).

However, the Full Court held that these principles were not infringed in this case, because
the Victorian Government had voluntarily agreed to the restrictions imposed by the
relevant clauses. There was therefore no impairment of the State’s capacity to function.
The decision clarifies that enterprise agreements, albeit aform of Commonwealth
regulation, canvalidly cover areas that are otherwise reserved for the States under the
applicable constitutional principles.

Government Abandons Expanded Paid Parental Leave Scheme

Prime Minister Tony Abbott announced, ina speech to the National Press Club, that the
Government would no longer be pursuing one of its key 2013 election commitments: an
expansion of the Paid Parental Leave (PPL) Scheme, from the current provision for 18
weeks’ paid leave at the national minimum wage, to 26 weeks’ paid leave at an employee’s
actual wage.

The PPL commitment was jettisoned inan attempt by the Prime Minister to recalibrate the
Government’s policy agenda, following an unpopular federal budget in 2014 and continuing
obstruction of legislation by Labor, Greens and cross-bench Senators in federal Parliament.
The proposed expansion of taxpayer-funded PPL was also unpopular in a climate of cuts to
government services and expenditure in otherareas.

The announcement provides clarity for employers, many of which have adopted their
own PPL schemes supplementing the entitlements for employees under the existing
government scheme.

Full Bench of the FWC Clarifies Availability of Protected Industrial Action

In Esso Australia Pty Ltd v AMWU, CEPU and AWU [2015] FWCFB 210,a Full Bench of the
FWC determined that a union may seek a ballot on proposed industrial action, even if some
of the claims it is making for anew agreement would not be ‘permitted matters’ under

the FW Act. The unions in this case were attempting to have certain restrictions on the
engagement of contractors included in new enterprise agreements (in previous decisions,
it has been held that such restrictions are not permitted matters).
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The question then arose whether in seeking the inclusion of the proscribed clauses, the
unions were precluded from taking protected industrial action on the basis that they did
not meet the requirement in section 443(1)(b) of the FW Act that they must be ‘genuinely
tryingtoreach agreement’.

The Full Bench held that the pursuit of non-permitted claims is relevant to the test set
outinsection 443(1)(b), but is not determinative of the issue. Other factorsare also
relevant, including whether there is legal clarity as to whether a particular clause relates to
a permitted matter or not. In this case, the unions had not pushed hard on the proposed
contractor restrictions and in fact had formulated an alternative claim which was capable
ofincluding only permitted content. The process for obtaining employee approval of
proposed industrial action through a secret ballot should therefore be available.

The decision isalso important in the context of the Fair Work Amendment (Bargaining
Processes) Bill currently before federal Parliament (this Bill was passed by the House of
Representatives on 10 February 2015). The Bill proposes to impose new restrictions on
protected industrial action, including that bargaining claims not be excessive or adversely
affect productivity. Following the Esso Australia decision, a leading employer organisation
(Australian Industry Group) is lobbying the Government to have a new provision inserted in
the Bill precluding the taking of protected industrial action in support of claims for non-
permitted mattersinan agreement.

Termination of Aurizon Enterprise Agreements Signals Change of
Approach by Fair Work Commission

In Aurizon Operations Ltd; Aurizon Network Pty Ltd; Australian Eastern Railroad Pty

Ltd [2015] FWCFB 540,a Full Bench of the Fair Work Commission (FWC) terminated 12
expired enterprise agreements during stalled negotiation for replacement agreements.
The employer applied for termination of the current agreements against the objection of
unions covering the rail operator’s workforce. In previous similar cases, the FWC had been
reluctant to terminate applicable agreements based on the concern that this would give
employers asignificant advantage in bargaining for new agreements.

However in Aurizon, the FWC Full Bench rejected the notion that it is inappropriate to
terminate an enterprise agreement during bargaining. The Full Bench had particular regard
to the employer’s argument that many of the terms and conditions in the agreements were
inefficient and inflexible, the legacy of the former Queensland Government rail operations
in place when Aurizon took over the business through a privatisation process.

The significance of the decision is the opening it creates for employers to seek termination
of expired enterprise agreements, so that the base for bargaining becomes the lower wages
and conditions in the underlying award. However, the decision was appealed to the Full
Federal Court of Australia; the appeal has been heard with the Full Court’s decision reserved
at the time of writing.

More...

New Judicial Approach to Determination of Penalties for Workplace Law
Breaches

In Director, Fair Work Building Industry Inspectorate v CFMEU [2015] FCAFC 59, the

Full Federal Court departed from over 20 years of authority relating to the ability of
enforcement bodies such as Fair Work Buildingand Construction (FWBC) to make joint
submissions (with a party subject to a civil prosecution) about the appropriate pecuniary
penalty to beimposed for legislative breaches.

The Full Court determined that penalties agreed upon between FWBC and the CFMEU, for
the union’s unlawful industrial action, were inadmissible. The Full Federal Court held that
the fixation of a penalty is the court’s role; and that even where an offender nominates the
penalty it is prepared to submit to, the court must still fix the appropriate penalty without
regard to any agreed amount.

The decision means that FWBC, the Fair Work Ombudsman and other federal regulators
can no longer enter into agreements regarding penalties as a basis for settling enforcement
proceedings. Thisiis likely to result in many more such proceedings being contested in
future. However, the decision has been appealed to the High Court of Australia.

More...
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Federal Government Proposes Restrictions on Access to Paid Parental
Leave Scheme

Inits 2015 Federal Budget, the Government announced that it would restrict access to the
publicly-funded Paid Parental Leave (PPL) Scheme for employees who receive equal or
greater benefits under employer-provided PPL schemes.

The maximum PPL entitlement under the Government Scheme is 18 weeks’ paid leave,
following the birth or adoption of a child, at the level of the national minimum wage.
However many employees ‘top up’the durationand or the quantum of these benefits
through employer PPL schemes.

The proposed limits on access to the Government PPL Scheme are set out in the Fairer
Paid Parental Leave Bill 2015, currently before Federal Parliament. Although the changes
areintended to commence on 1July 2016, there is considerable doubt whether the
Government will be able to secure the support of cross-bench Senators for the amending
bill.

More...
More...

Court Ruling Clarifies Who is an “Officer” under the Model Work Health
and Safety Act

The decision of the Industrial Court of the ACT in BMcKie v Munir Al-Hasani v Kenoss
Contractors Pty Ltd (In Lig) [2015] ACTIC 1 (3 August 2015) provides several key points of
clarification onaspects of the Model Work Health and Safety Act (WHS Act):

1. Aperson will not be an officer if he only has operational responsibilities and does not
have any ‘corporate obligations’ such as the capacity to engage contractors or commit
corporate funds.

2. Aprosecutor must prove beyond reasonable doubt that a person falls within the
definition of ‘officer’ under the WHS Act before there can be any consideration as to
whether the person breached the officer’s WHS duty.

3. Ifapersonischarged with breaching one WHS duty only, namely the officer’s duty,
but the court finds the defendant is not an officer, that person cannot be convicted of
breachingthe worker’s duty even if the evidence establishes that the person breached
the worker’s duty.

A prosecution against a Project Manager, Mr al-Hasani (for WHS breaches arising from the
death of aworker) was dismissed because the Chief Magistrate of the ACT was not satisfied
beyond reasonable doubt that Mr al-Hasani was an ‘officer’ under the WHS Act; and he
therefore did not owe the officer’s WHS duty.

More...

Productivity Commission Draft Report Recommends Major Changes to
Australia’s Workplace Relations Laws

The Productivity Commission released its Workplace Relations Framework: Draft Report,
the first significant indication of the likely direction of its inquiry into Australia’s Fair
Work Act 2009 (Cth)) and related legislation. The inquiry was established by the Federal
Government late last year,and is due to provide a final report by November 2015.

Perhaps surprisingly, the Draft Report gave Australia’s workplace relations system an overall
endorsement, stating that it is: ‘not systemically dysfunctional. Many features work well - or
at least wellenough ... The key message of this inquiry is that repair, not replacement should
be the policy imperative.

The keyareas in which the Productivity Commission recommended significant changes are
award penalty rates for Sunday work in the café/restaurant, hospitality and retail sectors;
enterprise bargaining particularly for major projects; the role and processes of the FWG;
and unfair dismissal and general protections claims. Importantly, the Draft Report also
proposes the creation of a newavenue for varying award conditions at enterprise level: the
‘enterprise contract’.

More...
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Federal Court Orders Stevedore to Put Hold on Redundancy “Sackings by
Text”

In Maritime Union of Australia v Sydney International Container Terminals Pty Ltd (Case

No QUD/215), the Federal Court of Australiaissued an injunction restraining the employer
from proceeding with the redundancies of 97 port workers, pending a full hearingand
determination of the union’s claim of breach of the redundancy consultation requirements
intheapplicable enterprise agreement (breach of the agreement wouldamounttoa
breach of section 50 of the FW Act). The employees had been dismissed by email/text
message.

The case highlights the obligations of employers to effect dismissals in accordance
with statutory notice and procedural fairness requirements, and to observe applicable
statutory/agreement requirements regarding consultation over redundancies.

Fair Work Commission Ruling Enables Journalist to Pursue Claim Over
Social Media Dismissal

In Mcintyre v Special Broadcasting Services Corporation T/A SBS Corporation [2015]
FWC 6768, the Fair Work Commission (FWC) allowed an unlawful termination application
brought by aformer sport journalist to proceed despite anumber of jurisdictional
objections. The journalist was dismissed soon after Anzac Day in 2015, for posting a series
of ‘tweets’ that were deemed offensive as they challenged the reasons for and extent of
Australia’s commemoration of Anzac and the feats of its First World War soldiers.

The journalist initially brought a claim under the general protections provisions in Part 3-1 of
the Fair Work Act 2009 (Cth) (FW Act), alleging that his employment had been terminated
forthe prohibited reason that he had expressed a political opinion. However, this claim
could not be pursued due to the interaction between the general protections and state
anti-discrimination law (as discrimination on the basis of political opinion is not unlawful

in New South Wales, where the journalist was employed, the general protections had no
application).

The journalist therefore instigated an unlawful termination claim under Part 6-4 of the
FW Act, whichalso prohibits dismissal on various discriminatory grounds includingan
employee’s political opinion. The employer opposed this claim on the basis that it was
brought outside the 21-day time limit. However, the FWC allowed an extension of time due
tothe representative error on the part of the employee’s lawyer in failing to advise him
properly on the general protections issue discussed above.

The decision has highlighted animportant but overlooked feature of the general
protections provisions: their potential limitations depending on applicable state or
territory anti-discrimination laws around Australia. The outcome also paves the way fora
decision clarifying the extent of protection from political opinion discrimination, if this case
ultimately proceeds to a contested hearing, which would be welcome as there is limited
authority in this area.

More...

Federal Court Finds University’s Restructure was Unlawful

In National Tertiary Education Industry Union v Swinburne University of Technology (No 2)
[2015] FCA 180, the Federal Courtimposed a penalty of A$14,000 upon a university which
created anew corporate entity to provide pre-university programs and English language
courses for overseas students.

The Court found that the university had undertaken the proposed restructure, which
would have involved making a number of existing staff redundant, in order to minimise
union interactionsand avoid the operation of industrial instruments setting minimum
wages and employment conditions. These actions breached the general protectionsin Part
3-10f the FW Act, which protect employees from adverse treatment on the basis of their
entitlement to the benefit of an industrial instrument (or as in this case, the threat of such
adverseaction).
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It was held that senior officers of the university had engaged in a deliberate strategy to
undermine the employment conditions and job security of its staff, resulting in a calculated
contravention of the FW Act. These findings were based in large part on the university’s
own internal working documents outlining the nature of the strategy and its proposed
implementation.

AUSTRALIA

More...

Victorian Government Initiates Inquiry into the Labour Hire Sector

The Government in the state of Victoria has established aninquiry into the labour hire
industry and the broader issue of insecure work, following increasing media reports of the
exploitation of vulnerable workers by third-party labour hire providers. Labour hire (or
agency workas it is referred to in some other countries) has become a major industry in
Australia, employing up to half a million workers and generating around $19 billion inannual
revenue.

A Recently, however,some smaller labour hire operators - particularly those in the fresh food

supply chain - have engaged in underpayment of workers and other breaches of workplace,
taxation, visaand health and safety laws. The Inquiry has been tasked with obtaining
evidence about the extent of these problems,and the sectors and regions within Victoriain
which theyare occurring.

The Inquiry must also consider and assess potential regulatory solutions, including
the viability of a licensing scheme which would ensure that all labour hire agencies are
accredited by reference to compliance with minimum labour standards.

Professor Anthony Forsyth of RMIT University and Consultant with Corrs Chambers
Westgarth has been appointed as Chair of the Inquiry, which is due to report by 31 July 2016.

More...

LOOKING BACK

AUSTRALIA

- Fair Work Act Amendments Passed by Parliament

The Government finally secured passage of the first of numerous workplace reform bills
that have been stalled in federal Parliament, some for over two years.
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The Fair Work Amendment Act 2015 (Cth) includes important changes to the process of
negotiating greenfields enterprise agreements for major new projects or joint ventures,
suchas resource and construction projects. Unions have effectively exercised veto rights
over many of these projects, by holding out until their wage demands are agreed to. To
overcome this,an employer now has the option of seeking FWC approval of its proposed
greenfields agreement if no deal can be agreed with a union within a six-month negotiation
period.

The amending legislation also delays unions in their efforts to force employers to engage in
collective bargaining through protected industrial action. Rather than resorting to this step
atafairly early stage in agreement negotiations (which the Government has described as a
‘strike first, talk later’ approach), unions must first obtain a majority support determination
from the FWC compelling the employer to bargain.

However the Government had to compromise with independent Senators in order

to obtain their support for this legislation, with the result that provisions restricting
union rights of entry to workplaces and encouraging the making of ‘individual flexibility
arrangements’ were dropped from the original bill.

The more consultative leadership style of Prime Minister Malcolm Turnbull, who replaced
Tony Abbott on 14 September 2015, improves the Government’s prospects of obtaining
support for its remaining workplace reformagenda. This includes proposals toimprove
bargaining processes more generally under the FW Act; reintroduce a tougher regulator of
unlawful union conduct in the construction industry; enhance the compliance regime for
registered unions in the wake of recent corruption scandals; and limit employee access to
the government-funded paid parental leave scheme.

More...
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Opinion on Fostering Human Resource Outsourcing Services by MHRSS,
NDRC and MOF

Wording: The Opinion on Fostering Human Resource Outsourcing Services was jointly

issued by the Ministry of Human Resources and Social Security, National Development and
Reform Commission, and the Ministry of Finance on 25 December 2014, the Opinion offers
incentives for companies to use professional outsourcing services in non-core businesses.

More...

The Ministry of Human Resources and Social Security (MOHRSS) issued on 31 December
2014 a draft regulation on enterprise mass layoff, viz. the Provisions on Enterprise Mass
Layoff (Draft for Comments) (the “Draft Provisions”). Public comments are invited to be
submitted by 31 January 2015. The Draft Provisions provide the detailed procedures and
requirements to implement a layoff plan as well as the employer’s obligations if the number
of the employees who are terminated by mutual consent exceeds 20.

More...

Notice on Tentative Rules for the Social Insurance Contribution of the
Labour Dispatch Employees

Tianjin Labour Bureau and Tian Jin Finance Bureau jointly issued a Notice on Tentative
Rules for the Social Insurance Contribution of the Labour Dispatch Employees. According
tothe Notice, host companies now required to directly pay social insurance contributions
for labor dispatch workers instead of through dispatch agencies.

More...

Tentative Procedural Rules For Foreign Nationals Working in China for A Short Period was
issued by the Ministry of Human Resources and Social Security and other departments
jointly effective from 1January 2015. According to the Rules, foreign nationals workingin
Chinaless than 9o days on projects at affiliated branches, subsidiaries, and representative
offices may enter China on business visas, and foreign nationals working at non-affiliates
must obtain work visas.

More...

Draft Amendment on Shanghai Collective Contract Regulations Sought
Public Comments

Shanghai Municipal People’s Congress solicits comments onamendments to Collective
Contract Regulations in Shanghaiand the draft amendments target disputes and

negotiation and termination of collective contracts. Public comments are invited to be
submitted by 23 January 2015,

More...

Shenzhen Raises Minimum Wage Rate to RMB2030 Effective From 1
March 2015
The Shenzhen Municipality Standing Congress approved a proposal that the monthly

minimum wage in Shenzhen is increased to CNY2,030,and for a part-time employee, the
standard of hourly minimum wage is increased to CNY18.5, effective from 1 March 2015.

More...
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Regulation on Employment Service and Employment Management

The Regulation on Employment Service and Employment Management was revised by
the Ministry of Human Resources and Social Security effective from 1 February 2015.
The threshold requirement for unemployment registration has been reduced, and the
unemployed individual with urban hukou may register their unemployment status at the
serviceagent located in the district where their residing place locates.

More...

Rates of Unemployment Insurance, Work-Related Injury Insurance and
Maternity Insurance Reduced

The Ministry of Human Resources and Social Security and the Ministry of Finance

jointly released several Circulars to reduce the rates of unemployment insurance, work-
related injury insurance and maternity insurance respectively to alleviate the burden on
enterprises. From 1 March 2015, the unemployment insurance rate will be reduced from 3%
to 2%. From 1 October 2015, the rate of the work-related injury insurance will be maintained
atthe benchmark rate of the national work injury insurance industry corresponding to Type
1through Type 8 work injury risks of the industries at approximately 0.2%, 0.4%, 0.7%, 0.9%,
11%,1.3%, 1.6% and 1.9%. From 1 October 2015, the rate of the maternity insurance should
be adjusted to within 0.5% in the cities where the maternity insurance fund accumulates
surplus for over nine months.

More...

More...
More...

Proposed Changes on Salary Payment Regulations of Guangdong
Province Seeking Public Comments

Guangdong Provincial Department of Human Resources & Social Security issued the
Decision on Revising Salary Payment Regulations of Guangdong Province (Request for
Proposal) (Hereinafter the “Draft”) to seek opinions on the Draft by 30 July 2015. The Draft
clarifies that all employees should pay salary to employees on the agreed date. If it is agreed
that the salary be paid ona monthly basis, the salary payment date shall not be later than the
10" day of the following month.

More...
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The Revised Regulation on Collective Agreement of Shanghai Adopted

The meeting of the Standing Committee of Shanghai People’s Congress adopted the
revised the Regulations on Collective Agreement of Shanghai (hereinafter the Regulations)
by vote, which shall become effective as of 1 October 2015. The Regulations clarifies that
pay increase and benefits for overtime work fall within the scope of collective bargain over
pay and thatin the event that an employer rejects or delays collective bargain without

just reasons, the trade union of the city, district and county may issue a correction notice
requiring the employer to take corrective actions.

More...

Measures Governing Chinese Citizens Travelling to and From the Region
of Taiwan Revised

The State Council revised the Administrative Measures governing Chinese Citizens
Travellingto and From the Region of Taiwan effective from 1July 2015,and the entry permit
requirements for Taiwan residents are removed.

More...
The Implementation Rules on Maternity Insurance of Guangzhou, Issued

After consultationand hearing of public opinions, the new maternity insurance policy
which attracted much attention has been officially clarified by the “Notice of the
Implementation Rules on Maternity Insurance of Guangzhou” (“The Implementation
Rules”). The Implementation Rules were promulgated by the General Office of the
Guangzhou Municipal Government and it came into force on 1 October 2015. Thereare
some changes on the treatment standard of participants in the maternity insurance. The
major concerns are paternity leave and maternity leave which have finally been settled. The
two categories of leave still exist, but the payment of the two categories of leave shall be
borne by the employer instead of the Maternity Insurance Fund.

More...

Shanghai has issued the Regulations on the Implementation of Talent
Introduction from Overseas

Shanghai has published the “Regulations onimplementinga more open policy of talent
introduction from overseas”. The Regulations have clarified that senior level foreign talents
approved by the Shanghai Municipal Human Resources and Social Security Bureau can go to
the Bureau of Exit-Entry Administration of Shanghai public security to apply for a 5-year valid
working residence permit. After working for 3years in Shanghai,aforeign talent can goto the
Bureau of Exit-Entry Administration of Shanghai public security department to apply fora
permanent residence credential with the recommendation of the employer. The Regulations
have abolished the restriction that aforeigner coming to work in Shanghaiis required to

have 2-years working experience. For international students with master degree or above
obtained in Shanghai colleges and universities, they can apply employment permit and
residence permit by producing the certification provided by the Shanghai Pilot Free Trade
Zoneand Zhangjiang National Innovation Zone Administration Committee. Shanghai has also
relaxed the working age restriction of senior level foreign talents employed in China,and has
announced that any foreign employee who has applied for aworking residence permitand
has no record of having breached the law, can apply to the Bureau of Exit-Entry Administration
of Shanghai Public Security foras-year valid working residence permit.

More...

The Revised Regulations on the Standard of Medical Treatment Leave
when the Employee Contracted an lliness or Sustained a Non-work-
related Injury during Employmentin Shanghai

On 17 August 2015, Shanghai Municipal Government printed and distributed the revised
Regulations onthe prescribed period of leave for medical treatment when an employee
contractedanillness or sustained a non-work-related injury during performance of his/
her employment contract in Shanghai. The Regulations came into force on 1 May 2015. It
is clear from the Regulations that where the accumulative sick leave days has exceeded
the prescribed period for medical treatment, an employer can terminate the employment
contract with the employee concerned pursuant to the law.

More...
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Measures for the Administration of the Collection and Use of the
Employment Security Funds for the Disabled, Issued

The Ministry of Finance issued “Measures for the Administration of the Collectionand Use
of Employment Security Funds for the Disabled” ("the Measures”). The Measures require
that disabled persons’ federations and fiscal departments atall levels to publicize for public
scrutiny purpose, the expenditure of the security funds supporting the employment and
the living of the disabled, annually. Moreover, all localities shall establish an information
disclosure system regarding employers’ hiring of disabled persons on a pro-rata basis and
contribution to the disabled persons’employment security fund.

More...
More...

For the first time, Menopause of Female Employees is classified under
Labour Protection in Shanxi Province

The People’s Congress of Shanxi Province has adopted the Regulations on Labour
Protection of Female Employees, which further clarified labour protection and the
standard of rights and interests. Under the Regulations, menopause of female employees
is now classified as alabour protection. The Regulations came into force on 1 October
2015. Inthe past, the Special Rules on Labour Protection of Female Employees issued by
the State Council were confined to protection of female employees in menstrual period,
pregnancy, maternity leave and nursing period. The Regulations extended the scope of
labour protection of women by including menopause, for the first time.

More...

Tianjin Human Resources and Social Security Bureau issued notice on
matters concerning final arbitration award of labour dispute grantedin
asingle arbitration hearing

The Tianjin Human Resources and Social Security Bureau issued the notice on matters
relating to applicability of final arbitration award of labour dispute with one arbitration
hearing (“the Notice”). According to the Notice, single hearing arbitration is applicable to
the followings:

1. Disputes over claims for anamount less than 12 months” minimum monthly wage of
Tianjin, in connection with labour remunerations, work-related injury medical fees,
statutory severance pay, punitive severance pay, and disputes regarding working
hours, rest, leave and holidays, and social insurance arising from the observance of
national standards, arbitral awards granted are final and binding as of the dates of
issuance.

2. Awardsinvolvinglabour remuneration, work-related injury medical fees, statutory
severance pay and punitive severance pay, where the claim amount under each
category is less than the 12 months’ minimum monthly wage of Tianjin, are finaland
binding. The “minimum monthly wage” for such claims is the minimum wage at the
time whenthe award s granted.

3. Awardstoindividual claimantsin collective disputes for claims falling within the
circumstances stipulated in Article 47 of the Labour Dispute Mediation and Arbitration
Law, are finaland binding.

More...


http://www.mayerbrown.com/Asia-Employment-Law-Quarterly-Review-12-23-2013/
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mohrss.gov.cn/gkml/xxgk/201508/t20150819_218277.htm
http://www.legaldaily.com.cn/index/content/2015-09/15/content_6270125.htm?node=20908
http://www.chinatax.gov.cn/n810341/n810755/c1810262/content.html
http://www.legaldaily.com.cn/index/content/2015-09/06/content_6255939.htm?node=20908
http://www.bh.gov.cn/html/RSJ/GGL21872/2015-10-26/Detail_886446.htm


2015

CHINA

Click here
toview
2014 edition

Good to know:
follow
developments

Note changes:
noaction
required

Looking

Back

Looking
Forward

v
O
<
m
O
z
N2
@)
®)
—

CONTRIBUTEDBY: MAYER*BROWN
JSM

We are not admitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm with home
jurisdiction outside the PRC, is not permitted to render formal legal opinion on matters of PRC law. The views set out in this document are based on our knowledge
and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As such, this
report does not constitute (and should not be construed as constituting) an opinion or advice on the laws and regulations of the PRC.
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Responding to Employees’ Misappropriation of Confidential Information

Valuable confidential information, like customer and price lists, technical and financial
information, isacommon target for misappropriation by employees. We have previously
suggested measures and controls that employers can implement in order to minimise
suchrisk. Nevertheless, the risk of theft can never be fully eliminated and it isimportant for
employers to understand know how to react and respond to misuse or theft of confidential
information when it happens.

The cases of Dextra China Limited and Another v Lam Wing Kit [2014] HCA 38/2010 and
Australiaand New Zealand Banking Group Ltd v. Chen, Kuei Mei [2014] HKCFl1774; HCA
1674/2014 involved departing senior employees who made use of the employers’ trade
secrets to set up rival businesses;and interim injunctions were subsequently made against
the defendant employees for misusingand disclosing their former employers’ confidential
information.

Through these two cases. we can see how an employer may be able to gain the upper
hand ina dispute over breach of an employee’s confidentiality obligation by presenting
convincing evidence that would persuade the Court to grant injunctions.

More...
More...

LOOKING BACK

Published Guidance on Personal Data Protection in Cross-border Data
Transfer

On 29 December 2014, the Office of the Privacy Commissioner for Personal Data (the
“PCO”) published Guidance on Personal Data Protection in Cross-border Data Transfer
(the”“Guidance”) in preparation for the commencement of section 33 of the Personal Data
(Privacy) Ordinance ("PDPO”).

When section 33 comes into operation, it will prohibit the transfer of personal data from
Hong Kongto another jurisdiction, unless the transfer falls within 1 or more of 6 exceptions.
These exceptions include, for instance, a transfer (@) to ajurisdiction listed on the “White
List” (i.e.jurisdictions that the PCO considers to have personal data protection laws similar
tothe PDPO) or (b) with the relevant data subject’s (e.g. employee’s) consent.

In preparation for the commencement of section 33 and to comply with the Guidance,
employers should look at where their personal data is being transferred to and consider
which available exceptions might apply or can be invoked. Where possible,an employer may
consider to rely on more than 1exception. The White List has not yet been published.

More...
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Standard Working Hours Committee Holds 10" Meeting

The Labour and Welfare Bureau set up a Special Committee on Standard Working Hours
in the first quarter of 2013. The Standard Working Hours Committee ("SWHC”) held its
10" meeting on 23 January 2015. The SWHC continued the discussion on the results of

the public engagement and consultation on working hours and the dedicated working
hours survey conducted by the consulting companies, as well as the analysis of a range of
factors foraworking hours policy provided by the SWHC secretariat as reported to the
two working groups (WGs) on Working Hours Consultation and Working Hours Study last
December.

Through the public consultation and dedicated working hours survey, the SWHC collected
awealth of useful information about the latest working hours situation of the workforce
and extensive views of the community on working hours policy issues. Having regard to
the outcomes of the two WGs, members have agreed to set up a task force to discuss the
further work of the SWHC.

More...

New MPF Provisions in Hong Kong

On 30 January 2015, the Legislative Council passed certain changes to the Mandatory
Provident Fund Schemes Ordinance ("MPFSO”).

Such changes, when they come into force, will enable the withdrawal of benefits upon the
terminal illness of an employee,and also enable a phased withdrawal of accrued benefits at
up to 12 withdrawals each year.

Inaddition, the MPFSO has been amended to permit the disclosure of certain information
under certain conditions, covering FATCA compliance (which requires trustees in

Hong Kong to make certain disclosures to the US Internal Revenue Service in certain
circumstances). This provision is now in force.

More...

Employer Vicariously Liable for Assault by an Employee on Another

In Yeung Mei Hoiv Tam Cheuk Shing and Another [2015] HKCA 109, the Court of Appeal
reversed the decision from the Court of First Instance and held that the employer was
vicariously liable for an assault committed by its employee to another employee.

In Yeung Mei Hoi,asecurity guard of a residential estate assaulted his supervisor when his
supervisor inquired about his failure to report promptly the location of a taxi that had im-
properly entered into the estate and properly wear his uniform. The security guard was on
duty when he lost his temper and assaulted his supervisor. At that moment of time, to the
security guard’s scope of employment required him to be subject to the supervision and
discipline of the supervisor. The Court of Appeal held that the security guard’s unauthor-

ised act of assault during this moment was closely connected with his employment.
Cont
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Itfurther held that the system of supervision and discipline of security guards by a supervis-
ing officer putin place by the employer carried with it a risk that the subordinate may react
inan unauthorised way in the course of being subject to supervisionand discipline.

This legal update acts asareminder to employers that they can still be vicariously liable for

unauthorised acts of an employee.
More...

Standard Hours Working Committee Holds 11* Meeting
The Standard Working Hours Committee (“SWHC”) held its 11th meeting on 18 March 2015.

The SWHC considered the findings of the dedicated working hours survey and the public
engagement and consultation on working hours reported by two consulting firms. The
SWHC agreed in principle to recommend a legislative approach to implement a policy

to regulate working hours of employees. The contract between the employerand the
employee should state clearly how many hours they need to work for, what will happen if
they work overtime,and their meal time and rest time. However, the SWHC is of the view
thatan “across-the-board” legislative approach would be inappropriate.

More...

LOOKING BACK

New Guidance Note on CCTV Surveillance and the Use of Drones

On 31 March 2015, the Office of the Privacy Commissioner for Personal Data ("PCO”)
published a guidance note entitled “Guidance on CCTV Surveillance and Use of Drones”
(the “Guidance”), which replaced “Guidance on CCTV Surveillance Practices”. Itintroduces
amendments that take into account of new provisions in the Personal Data (Privacy)
(Amendment) Ordinance 2012 and incorporates new guidance on responsible use of
drones.

The PCO is of the view that drones fitted with cameras could add a new dimension to these
privacy concerns by virtue of their unique attributes. These include their mobility, as well as
ability to stay in the air fora considerable period of time, and the gathering of information
from different vantage points overabroad area.

More...
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New MPF Provisions to Take Effect from 1 August 2015in Hong Kong

On15May 2015, a notice was gazetted to appoint 1 August 2015 as the effective date of
certainamendments to the Mandatory Provident Fund Schemes Ordinance

Starting from 1 August 2015, terminal illness will be an additional ground for the early
withdrawal of MPF benefits.

As for the phased withdrawal of MPF benefits, the commencement date is yet to be proposed.

More...
Standard Working Hours Committee holds 12""meeting
The Standard Working Hours Committee ("SWHC”) held its 12™ meeting on 26 May 20715.

The SWHC agreed in principle to recommend a legislative approach to implementa
policy relating to working hours of employees. This will include a mandatory requirement
forallemployers and employeesin general to enter into written employment contracts
specifying clearly such terms relating to working hours (the “big frame”). The SWHC will
also explore whether there is a need for other suitable measure(s) to protect grassroots
employees with less bargaining power (the “small frame”).

More...

LOOKING BACK

Labour Tribunal Exercised Its Expanded Power to Order Security for
Payment

The Labour Tribunal exercised its power under the amended section 30 of the Labour
Tribunal Ordinance (the’Ordinance’) in the recent case of Lam Che Fuv The Chinese
Kitchen (Sai Kung) Ltd HCLA 16/2015. The employee claimed overtime pay from his
employer. During the hearing, the Tribunal ordered the employee to pay a sum of HK$14,452
into the Tribunal as security for payment of an award (which was to be paid within 7 days).

The employee then applied to the High Court for leave to appeal against this order on the
ground that there was an error of law and the Tribunal had wrongly made the order for the
security payment.

Inrejecting the leave application, the High Court confirmed that it was ‘just and expedient’
forthe Tribunal to order security payment in the circumstances where:

1. The employee failed to substantiate his claim for overtime pay by providing evidence of
his claim for wages in arrears and had not raised his complaint to his employer prior to
his cessation of employment;and

2. Theemployee’s case was inconsistent and not credible.
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Inshort, the employee did not have a strong claim.

Employers are not entirely helpless against unmeritorious claims made against themin the
Labour Tribunal. In appropriate circumstances, (if not raised by the Presiding Officer) an
employer should consider asking for a security payment under section 30 of the Ordinance.

More...

New Guidance for the Responsible Collection and Use of Biometric Data

The Office of the Privacy Commissioner for Personal Data published the “Guidance on
Collection and Use of Biometric Data” to provide data users who intend to collect biometric
data with practical guidance on complying with the requirements under the Personal

Data (Privacy) Ordinance. It replaces the previous “Guidance Note on the Collection of
Fingerprint Data” issued in May 2012.

Biometric data could be sensitive data as it may be unique and immutable, or it may contain
anindividual’sintimate information relating to health, mental condition or racial origin.
Employers using biometric technology should understand the privacy risks associated
with the uniqueness,immutability and the inference ability of biometric data. They should
only use biometric data where justified and put in place appropriate procedural and
technological safeguards to prevent unauthorised access to and wrongful use of biometric
datawhich could lead to identity theft, impersonation or discrimination.

More...

42 Employers Sanctioned for Placing Blind Recruitment Advertisements
42 employers were sanctioned for placing 46 job advertisements to solicit job applicants’
personal data without disclosing their identities. These blind recruitment advertisements

(“Blind Ads”) breached the fairness principle for personal data collection, i.e. the Data
Protection Principle 1(2) of the Personal Data (Privacy) Ordinance (the “PDPO”).

The Privacy Commissioner investigated into and served enforcement notices on the

42 employers concerned directing them to delete the personal data collected and to
formulate acompany policy of placing recruitment advertisement which complies with the
PDPO.

More...
Standard Working Hours Committee Holds 13" mMeeting
The Standard Working Hours Committee ("SWHC”) held its 13th meeting on 22 July 2015.

The SWHC continued its discussion onalegislative approach to implement a policy relating
to working hours of employees. The SWHC has decided on the parameters used solely for

Cont


http://www.mayerbrown.com/Asia-Employment-Law-Quarterly-Review-12-23-2013/
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
https://www.mayerbrown.com/A-Case-on-the-Labour-Tribunals-Enhanced-Power-to-Order-Security-Payment-10-20-2015/
https://www.mayerbrown.com/The-Wait-is-Over---Competition-Ordinance-Comes-Into-Full-Effect-on-14-December-2015-07-17-2015/
https://www.pcpd.org.hk/english/news_events/media_statements/press_20150720.html
https://www.pcpd.org.hk/english/news_events/media_statements/press_20150721a.html

22
2015 JuL
HONG KONG
30
JUL
V4
@]
<
m
G}
Z
V4
5 26
e AUG
—
Click here
toview
2014 edition
Good to know:
follow
developments
Note changes:
noaction
required
14
SEP

Looking

Back

Looking
Forward

reference in conducting data analyses and impact assessment under the “small frame”,
which is to protect grassroots employees with lower income, lower skills and less bargaining
power.

More...

Privacy Commissioner Advises Cloud Users on Privacy Concerns

The Office of the Privacy Commissioner for Personal Data (“PCO”) published a revised
information leaflet on “Cloud Computing” to advise cloud users on personal data privacy
concernsand the importance of fully assessing the benefits and risks of cloud services.

Employers who are considering cloud computing as a form of outsourcing arrangements
should assess the risks associated with entrusting their data to data processors which
operate under an environment of pooled computing resources. The outsourcing of any
processing or storage of personal data to third-parties does not relieve the organisations’
legal responsibility for the protection of the personal data that employers collect and
hold. Employers should ensure that the data protection requirements under the Personal
Data (Privacy) Ordinance are still effectively complied with by their contractors and sub-
contractors.

More...

The Standard Working Hours Committee Holds 14" Meeting
The Standard Working Hours Committee (SWHC’) held its 14" meeting on 26 August 2015.

The SWHC continued its discussion on a legislative approach to implement a policy relating
to working hours on employee. Having regard to the unique circumstances of different
trades and occupations, the SWHC considered that an‘across-the-board’legislative
approach would be inappropriate. The SWHC agreed in principle to recommenda
legislative approach to mandatorily require employers and employees in general to enter
into written employment contracts specifying clearly such terms relating to working hours,
e.g. the number of working hours, overtime work arrangements and methods of overtime
compensation.

The SWHC planned to further consult major employer associations, major

labour organisations, relevant trades and professional bodies, etc, on preliminary
recommendations on working hours policy directions, so as to gather information for the
SWHC's reference in preparingits report.

More...

Two Companies Convicted for Breach of the Direct Marketing Provisions
Under the Personal Data (Privacy) Ordinance

On9"and 14™ September 2015, Hong Kong Broadband Network Limited and Links
International Relocation Limited respectively were convicted of breaching the direct
marketing provisions under the Personal Data (Privacy) Ordinance (PDPQO’). These are the
first set of convictions issued under the direct marketing provisions in Hong Kong which
came into effect on 1t April 2013.

The recent cases highlight the fact that even notifyinga customer of the data user’s
services, or of any deals or offers in relation to existing services,amounts to direct
marketingand, unless such marketing has been sanctioned by the data subject, the
notification will be carried out in breach of the PDPO. An enforcement actioninsucha
scenariois notjustarisk, but almost a certainty.

Data users are reminded to: (i) comply with notification obligations under the PDPO and
obtainan individual’s prior consent before using their personal data for any form of direct
marketing; (i) maintain accurate and up-to-date opt-out lists; and (iii) offer trainingand
monitoring of front-line staff who deal with customers as scripts and template emails
provided to themare no adequate substitute.

More...


http://www.mayerbrown.com/Asia-Employment-Law-Quarterly-Review-12-23-2013/
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.swhc.org.hk/en/whatsnew/news/20150722.html
https://www.pcpd.org.hk/english/news_events/media_statements/press_20150730.html
http://www.swhc.org.hk/en/whatsnew/news/20150826.html
https://www.mayerbrown.com/files/Publication/e1349067-d2c0-4cf8-b45c-2dcf10fabf9c/Presentation/PublicationAttachment/aebd35df-c0d6-42e7-8f37-373c58e083ff/150916-HKG-PrivacySecurity-Litigation-TMT.pdf

2015

HONG KONG

Click here
toview
2014 edition

Good to know:
follow
developments

Note changes:
noaction
required

Looking

Back

Looking
Forward

7
©)
<
m
O]
z
7
©)
@)
—

30
SEP

OoCT

oCT

oCT

oCT

The Standard Working Hours Committee Holds its 15" meeting

The Standard Working Hours Committee (SWHC") held its 15" meeting on 30" September
2015,

The SWHC continued its discussion on whether there isa need to further protect
grassroots employees with lower income, lower skills and less bargaining power. Further
tothe discussion at the last meeting on the impact assessment results of various
combinations of parameters on employers and enterprises (particularly smalland medium-
sized enterprises), the SWHC has received a briefing by the secretariat at the meeting on
the possible impacts of these combinations of parameters on the medium-and long-term
macro-economic situation of Hong Kong,

More...

Privacy Commissioner Gives Guidance to Data Users on Handling Data
Breaches

The Office of the Privacy Commissioner for Personal Data published a revised guidance
note on’Data Breach Handling and the Giving of Breach Notifications’to assist data users
on handling data breaches and to mitigate loss and damage caused to the data subjects,
particularly when sensitive data is involved.

Inthe event of a data breach, a data user should immediately gather relevant information
relatingto the breach, take steps to ascertain the breach, assess the potential damage or
harm caused by the breach, and consider notifying affected data subjects and interested
parties. The data user should also devise a clear strategy to prevent future occurrence of
similar breach.

More...

Privacy Commissioner Issues Privacy Guidelines on Monitoringand
Personal Data Privacy at Work

The Office of the Privacy Commissioner for Personal Data revised its ‘Privacy Guidelines:
Monitoring and Personal Data Privacy at Work’in October 2015 which provides guidance
to employers on assessing whether employee monitoring is appropriate for their business,
and how they can develop privacy compliant practices in the management of personal data
obtained from employee monitoring. Itis the duty of the employer to ensure that such act
or practice complies with the Data Protection Principles of the Personal Data (Privacy)
Ordinance.

More...

Privacy Commissioner Issues Guidelines on Monitoring Helpers in
Domestic Households

The Office of the Privacy Commissioner for Personal Data revised the ‘Privacy Guidelines:
Monitoringand Personal Data Privacy at Work’, which highlights certain aspects of the
Personal Data (Privacy) Ordinance to employers of domestic helpers, with a view to
promoting the protection of data privacy of the helpers in domestic households where
employee monitoring is often undertaken.

As employee monitoring is by its nature intrusive upon privacy,an employer should
consider whether itisindeed necessary to undertake such monitoringand whether the
manner in which monitoring is carried out is reasonable. It isimportant that the domestic
helperisinformed of the presence of any video monitoring system in the premises

where she works. Lastly,an employer must also ensure that the personal data of the
domestic helper collected by means of video monitoring is used for purposes statedin the
notification given to her oradirectly related purpose, unless otherwise permitted by law.

More...
The Equal Opportunities Commission Issues Statement on an Alleged
Bullying and Sexual Harassment Incident Involving Several Firemen

The Equal Opportunities Commission (EOC’) issued a statement in relation to recent
media reports that a fireman was suspected to have been bullied and sexually assaulted by
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his colleagues. The EOC expressed its concerns about the incident and considered that
the suspected mass bullying, which may be in breach of the Sex Discrimination Ordinance
('SDO’), was unacceptable.

Sexual harassment, whether against a man or awoman or a person of the same gender,

is unlawful under the SDO. Employers, including Government departments, may be

held vicariously liable for any discriminatory and sexual harassment acts done by their
employees inthe course of their employment, unless the employers can demonstrate that
it has taken reasonably practicable steps to prevent the employees from doing the unlawful
act.

More...

The Standard Working Hours Committee Holds its 16" Meeting

The Standard Working Hours Committee (SWHC’) held its 16" meeting on 28" October
2015.

The SWHC agreed that detailed data analysis in respect of employees with monthly wages
not exceeding $25,000, weekly working hours exceeding 44 hours and overtime pay

rate at 1:1.5would be carried out in order to assess employees’ overtime work situation.
Furthermore, in formulating feasible working hours policy options, the possible impacts of
different scenarios on employees, employers, enterprises (particularly smalland medium-
sized enterprises), trades, the overall economy and the labour market must also be carefully
considered.

More...

A Body Check Service Company Fined for the Failure to Comply with an
Opt-Out Request

LOOKING BACK

Hong Kong Professional Health Group Limited was convicted and fined at the Tuen Mun
Magistrates’ Court for the offence under section 35G(3) of the Personal Data (Privacy)
Ordinance for failure to comply with the requirement fromits client to cease to use his
personal data in direct marketing. This is the third conviction of the provisions under the
new direct marketing regime since it came into force on 1st April 2013.

More...
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Launch of Web Portal for Online Registration of Employers by the
Employees State Insurance Corporation (ESIC)

The ESIC has launched web services for online registration of employers under the
Employees’State Insurance Act, 1948 through the e-Biz portal. The e-Biz platform is
operated by the Department of Industrial Policy and Promotion and aims to create a
business and investor friendly eco system in India by makingall business and investment
related regulatory services across Central, State and local governments available on a single
portal. From this single website, entrepreneurs will be able to apply and manage various
registrations, licenses and clearance etc., thereby obviating the need foraninvestor ora
business to visit multiple offices or a plethora of websites.

More...

Proposed Amendment to Employees’ Provident Fund and Miscellaneous
Provisions Act, 1952 (PF Act)

The Central Government issued amemorandum on 17 December 2014, calling for
comments on the draftamendments to the PF Act. The salientamendments proposed are
as follows:

e ThePF Actis currentlyapplicable to cover establishments that employ 20 or more
persons. The proposed amendment seeks to reduce this threshold and make the PF
Act applicable to all establishments employing ten or more persons.

e Atpresent,the provident fund contribution payable underthe PF Act s calculated
based on thebasic wages’ of the employee. Components such as house rent
allowance, bonus, overtime allowance, dearness allowance and other similar
allowances are excluded from the existing definition of ‘basic wages’. The proposed
amendment seeks to make the PF contribution payable on the ‘wages’ of the employee
(which has been given a wider meaning), rather than the ‘basic wages’. The term ‘wages’
has been defined to include all remuneration payable to an employee under the terms
of employment (if paid in intervals of 2 months or less). The only components that
would be excluded after the amendment are (i) contributions made to the Employees’
State Insurance Scheme, (ii) gratuity payments (iii) travelling allowance or concession,
and (iv) any sum paid to the employee to defray special expenses incurred by him/her.

LOOKING BACK

e Thedefinition of ‘employee’ will be changed to exclude apprentices.

e Thereis currently no limitation period for conduct of quasi-judicial proceedings by
the Provident Fund authorities under the PF Act. The proposed amendment seeks to
introduce a limitation period whereby the Provident Fund authorities cannot pass any
orderin respect of period beyond 5 years from the date on which the provident fund
contribution became payable.

The proposed amendments are still at a preliminary stage, and a bill would need to be
introduced and passed by both Houses of the Parliament, and also receive presidential
assent before it becomes law.

More...
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Proposed Labour Code on Wages Bill, 2015 (the Draft Wages Code)

The law relating to payment of wages in India is currently dealt with by 4 different central
statutes, namely the Payment of Wages Act, 1936, the Minimum Wages Act, 1948, the
Payment of Bonus Act, 1965 and the Equal Remuneration Act, 1976. The Draft Wages Code
seeks torepeal these 4 laws,and replace them with a single comprehensive code that would
deal with allaspects related to wages. Some of the key provisions in the Draft Wages Code
include:

e Auniform definition of wages: Currently, each of the 4 statutes has a distinct definition
of wages. The Draft Wages Code seeks to provide a uniform definition of wages, which
would reduce confusion duringimplementation of the law.

e Minimum wages: The Draft Wages Code requires the state governments to fix the
minimum wages applicable to different employments, and review them periodically.
It provides for the constitution of a Minimum Wages Advisory Board in every state for
advising state governments on the fixing and revision of minimum wages.

e Payment of wages: The Draft Wages Code provides that wages shall be paid toall
employees by depositing themin bank accounts. Wages below a limit fixed by central
or state government may be payable in cash. It also contains provisions on permissible
deductions from wages.

e Payment of bonus: The Draft Wages Code includes specific criteria on the minimum
bonus to be provided by the employer, the eligibility criteria for receipt of bonus,
method of calculation of bonus etc.

e Gender Equality: The Draft Wages Code prohibits discrimination on grounds of gender
in relation to wages.

The Draft Wages Code is yet to be introduced in Parliament. It would need to be passed by
both Houses of Parliament and receive presidential assent before it becomes law.

More...

Launch of Online Filing of Single Annual Return on the Shram Suvidha
Portal

The Government had set up asingle unified web portal (the “Shram Suvidha” Portal)) for
online registration of units, reporting of inspections,and submission of annual returns and
redressal of grievances, in October 2014. The portal operates through a common unique
Labour Identification Number (“LIN”) which will be allotted to all employers. On 24 April
2015, the facility to file a single annual online common return on the portal in place of filing
separate returns under eight labour laws was launched. The eight labour laws covered in the
common returnare:

e The Payment of Wages Act, 1936;

e The Minimum Wages Act,1948;

e The Contract Labour (Regulation & Abolition) Act, 1970;
e TheInter-State Migrant Workmen (RE&CS) Act, 1979;

e The Maternity Benefit Act,1961;

e TheIndustrial Disputes Act 1947;

e The Payment of Bonus Act, 1965;

e TheBuildingand Other Construction workers (Regulation of Employment & Conditions
of Service) Act, 1996.

Now, instead of multiple returns under the above Acts (and sometimes more than one
returninayear),companies only need to e-file a Single Unified Annual return.

More...
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Proposed Labour Code on Industrial Relations Bill, 2015 (Draft IR Code)

This Draft IR Code seeks to repeal fourimportant central legislations, viz. the Trade Unions
Act, 1926, the Industrial Employment (Standing Orders) Act, 1946 and the Industrial
Disputes Act, 1947, and replace them with a comprehensive code dealing with industrial
relations. The key amendments sought to be introduced in the Draft IR Code include:

e Underthe current law, Chapter V-B of the Industrial Disputes Act (which contains
stringent requirements to be followed by the employers prior to retrenchment and
closure, including obtaining prior Government approval) is only applicable to factories,
minesand plantations which have employed 100 or more workmen onan average per
working day in the preceding 12 months. The Draft IR Code currently proposes to revise
this threshold,and make the provisions of Chapter V-B applicable to all establishments
in which 300 or more workmen were employed onan average per working day inthe
preceding 12 months.

e The Draft IR Code makes it more difficult for trade unions to be registered, since at least
10% of the workers establishment, or 100 workers, whichever is less, would need to
make the application for registration. Earlier, it was sufficient if seven workers made this
application.

e Currently, the provisions of the Industrial Employment (Standing Orders) Act, 1946 is
inthe firstinstance only applicable to“industrial establishments” employing more than
100 workmen (lesser in certain States), though its applicability has been extended to
commercial establishments by certain State Governments. The Draft IR Code aims to
also make the provisions relating to the Standing Orders applicable to all commercial
establishments that hire 100 or more workers.

The Draft IR Code is yet to be introduced in Parliament. It would need to be passed by both
Houses of Parliament and receive presidential assent before it becomes law.

More...

Further Amendments Proposed to the Employees’ Provident Fund and
Miscellaneous Provisions Act, 1952 (PF Act)

The Central Government had issued a memorandum on 17 December 2014, calling for
comments to certain proposed amendments to the PF Act. By memorandum dated 20 May
2015, the Central Government made some further changes to the proposed amendments.
These key changes are:

e Atpresent,the provident fund contribution (PF contribution) payable under the PF
Actis calculated based on the “basic wages” of the employee. Components suchas
house rent allowance, bonus, overtime allowance, dearness allowance and other similar
allowances are excluded from the existing definition of “basic wages”. The proposed
amendment seeks to make the PF contribution payable onthe “contributing wages”
of the employee (which has been given a wider meaning), rather than on their “basic
wages”. The term “contributing wages” has been defined to include all remuneration
payable to an employee under the terms of employment (if paid at intervals of 2 months

Cont
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The Ministry of Labour and Employment, by notification dated 27 August 2015, has provided
that the money accumulated in the Employees Provident Fund can also be invested in the
following securities:

e Onafirst mortgage of immoveable property;
e Unitsissued by the Unit Trust of India;

e Any other security expressly authorised by the instrument of trust or by the Central
Government through a notification in the Official Gazette or by any rule as may be
prescribed by a High Court.

More...

Enhancement of the Maximum Insurance Payable Under the Employees’
Deposit Linked Insurance Scheme (EDLI)

The EDLISchemeiis a life insurance scheme applicable to employees covered by the
Employees’ Provident Fund and Miscellaneous Provisions Act, 1952 (EPF Act). An employer
is required to make a monthly contribution of 0.5% of the ‘monthly pay’ of it’s employee
(defined as basic wages, dearness allowance and retaining allowance, if any) towards the
EDLIScheme. The contribution payable by an employer can be limited to the amount
payable on INR 15,000, even if the employee’s monthly pay is greater than INR 15,000.

Under the EDLI Scheme, when an employees die during service, the dependents of the
employee are entitled to receive the insurance benefit prescribed under the EDLI Scheme.
In the past, the maximum insurance benefit that the dependents could receive under the
EDLIScheme was INR 360,000.

By the Press Release dated 16 September 2015, the Ministry of Labour and Employment has
notified that the maximum insurance payable under the EDLI Scheme to the dependents of
the deceased employee has been increased to INR 600,000.

More...

Draft Amendment Proposal to the Factories Act, 1948

The draftamendment proposal seeks to revamp the existing inspection system provided
underthe Factories Act, 1948 while at the same time streamlining the process for setting up
factories.

The key changes proposed in the draft include:

e Under the existinglaw, the employee threshold for applicability of the provisions of the
Factories Actis dependent on whether the manufacturing process is carried on with or
without the aid of power. Afactory is currently defined as an establishment which either
(i) carries on manufacturing with power and employs at least 10 people or, (ii) carries
on manufacturing without power and employs at least 20 people. As per the proposed
amendment, afactory is defined as any establishment where a’'manufacturing process’is
carried on,and 40 or more people are employed.

e Thedefinition of ‘manufacturing process’is also proposed to be amended. As per the
proposed definition,a manufacturing process has been expanded to include means any
process or activity resulting in any alteration of original character, such as and/ or making
value addition to the original material acted upon when subjected to the process or
activity.

e Creation of anew regulatory body, the Occupational Safety and Health Board of India
toregulate the safety and working conditions in factories, as well as the approval and
licensing of factories.

e Arequestforregistration of afactory will be deemed to be approved on the expiry of 15
days from the receipt of the requisite documentation by the regulator.

e New provision which provides for equal rights to work opportunities for transgender
persons.
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e Provision of 16 weeks’ paid maternity leave for women. Female employees are currently
entitled to 12 weeks’ paid maternity leave only.

The draftamendment proposal is yet to be introduced in the Parliament. It would need to
be passed by both Houses of Parliament and receive presidential assent before becoming
law.

More...

Circular Clarifying Certain Aspects of the Online Registration of
Establishments (OLRE) under the EPF Act

Given the practical difficulties faced by establishments in obtaining registration under
the EPF Act, the Employees’ Provident Fund Organisation (EPFO) hasissued aninternal
circular to clarify the process for obtainingan online registration.

This circular has provided the following clarifications:

e Officers of the EPFO cannot insist on the personal presence of an employer during the
registration process, when the company has made an online request for a Provident
Fund (PF) code;

e Oncetheapplication has been made,an employer can start making remittances to the
Employees Provident Fund immediately. No documents are required to be issued by
the EPFO to the employer as a prerequisite for obtaining the PF code or for deposit of
remittances;

Physical collection of documents is a separate process, which is not linked to the
registration or remittances. Such collection will be made by the officers of the EPFO visiting
the establishments themselves.

More...

CONTRIBUTED BY: ]ll TRILEGAL
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Canan Employer Unilaterally Vary the Service Charge Imposed?

Theissue of service charge imposed by hotels and restaurants was considered by the
Industrial Court in the recent case of National Union of Hotel, Bar & Restaurant Workers,
Peninsular Malaysia v Ayer Keroh Resort Sdn. Bhd. (Mahkota Hotel Melaka). In this case,
the Industrial Court considered the issue of whether Mahkota Hotel Melaka (“Hotel”) was
able to reduce the service charge imposed on customers from 10%to 5%. A Collective
Agreement was entered into between the Hotel and the Union and Service Charge is
provided for inthe said agreement.

The Industrial Courts have held previously that a party can only vary the terms of a
collective agreement under very special circumstances. The Industrial Court has always
taken the view that financial distress would notamount to a special circumstance. In the
case of Prestige Ceramics Sdn Bhd v Kesatuan Pekerja Pembuatan Barangan Bukan Logam
&Anor, the High Court held that the Industrial Court cannot automatically assume that
financial distress would not amount to special circumstances without first evaluating

the underlying factors which had resulted in the financial position in the first place. Inthe
Prestige Ceramics case, the Asian Financial Crisis of 1997 resulted in severe reduction in the
demand for ceramic tiles during the said period and the High Court was of the view that the
financial crisis could not have been foreseen by the company. Subsequently in the case of
Metal Industry Employees Union v Yodoshi Malleable (M) Sdb Bhdthe occurrence of afire
had exacerbated the company’s financial woes and for this reason the Industrial Court was
of the view that it amounted to a special circumstance.

Inthe present Hotel’s case, the Hotel had been imposing a service charge of 10 % on its
customers for room,food and beverages. However, the Hotel argued that it was left with no
alternative but to reduce the service charge imposed on its customers from 10%to 5% for
the following reasons:

a. Ithassuffered financial losses and reduced revenues for the year 2013and 2014

b. In order to comply with the Minimum Wages (Amendment) Order 2012, the Hotel had
toincrease the salaries and wages for its employees with effect from 1 October 2013and
this resulted in significant increase in the overall wage bill. Not only were employees’
salary increased to meet the minimum wage of RM 900, longer servingemployees were
givena proportionate increase based on the length of service.
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c. Therewasincreased competition by other hotels in the areaand occupancy rates have
been onadecline.

After the reduction of the service charge imposed, the Union filed a complaint of non-
compliance of the Collective Agreement to the Industrial Court. The Industrial Courtin
its Award held by a majority that the above amounted to special circumstances for the
following reasons:

a. The Collective Agreement between the Union and the Hotel was signed in the year 2010
and the Minimum Wages (Amendment Order) 2012 was not within the contemplation of

o parties when the said Collective Agreement was entered into.

b. Aftertheimplementation of the Minimum Wage, the Hotel had experienced a significant
increase in the wage bill despite a reduction in the number of employees.

c. Furthermore, the Hotel has experienced reduction in revenue and losses.

From the decision of the Industrial Court, it is now clear that legislation passed by
Parliament can amount to special circumstances if it directly results in the company’s
financial distress. In addition,an employer must also show that to successfully vary

the collective agreement, the events which led to the financial distress must not be in
contemplation of parties when the collective agreement was entered into and was beyond
the control of either party. The decision of the Industrial Court affirms the position that
financial distress canamount to special circumstances and must not be dismissed outright
by the Court.
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New Privacy Commission Policy

In order to signal a willingness to treat breaches of the Privacy Act 1993 more seriously, the
Privacy Commissioner has introduced a new policy to’name and shame’any agency found
to have committed privacy breaches.

More...

Sentencing Amendment Act 2014

Amendments to the Sentencing Act 2002 give Courts the power to award peopleinjured in
the conduct of a crime, reparation for the short-fall between New Zealand's statutory 'no
fault’accident compensation scheme (ACC), and their actual loss. The implication of this is
that companies may potentially be liable for higher reparation awards in relation to health
and safety prosecutions. Statutory liability insurance policies may need to be checked in
orderto ensure that levels of cover are adequate.

More...

Strengthened Enforcement of Employment Standards

The package of measures to strengthen the enforcement of employment standards
announced by the Government in March 2015 will be included in the Employment
Standards Bill, to be introduced later in 2015. The measures will include tougher sanctions
on employers who breach minimum standards (such as the minimum wage), including the
public naming of employers and a potential ban from beingan employer for serious and
persistent breaches. There willalso be clearer record keeping requirements for wages,
time, leave and holidays; labour inspectors will have increased information-sharingand
information-requesting powers;and a change in approach by the Employment Relations
Authority will mean that more cases involving serious and systemic standards breaches
will be resolved by the Authority or the Employment Court, rather than being directed to
mediation.

More...

Changes to Minimum Wage and Paid Parental Leave

On1April 2015, the adult minimum wage increased to $14.75 (gross) an hour; the Starting-
out wage (for 16-19 year olds under certain conditions) increased to $11.80 an hour;and the
maximum amount of parental leave payable increased from 14 to 16 weeks.

More...
Harmful Digital Communications Act 2015

The new Act covers cyber bullying,and includes new civil penalties for "harmful digital
communications”and a criminal offence that carries a penalty of up to two years in prison
andafine of $50,000 foran individual. New Communication Principles provide that digital
communications should not,among other things, disclose sensitive personal information;
be threatening, intimidating or menacing; be used to harass an individual; or make a false
allegation.

More...

Proposed Prohibition of “Zero Hour” Agreements

Zero hour employment agreements require an employee to remain available for work but
do not guarantee any minimum hours of work. The Government’s proposed changes would
prohibit these arrangements and require a set minimum number of hours to be specified
inthe employment agreement. The changes would also require an employer to provide
“reasonable compensation” for requiringan employee be on call, but no practical details on
thisare available yet. Other changes include prohibitions on unreasonable restrictions on
the secondary employment of employees; making unreasonable deductions from
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- employees’wages;and cancelling shifts without providing reasonable notice or

compensation to the employees. These changes will be included in the Employment
Standards Bill,to be introduced laterin 2015.

More...

NEW
yAV\W:\\|»)

Health and Safety at Work (Worker Engagement, Participation,and
Representation) Regulations 2016

The exposure draft for Worker Engagement, Participation and Representation Regulations
has just been released by Ministry of Business, Innovation and Employment on 6 October
2015.

The draft regulations support the new Health and Safety at Work Act by outlining
requirements that apply to work groups, health and safety representatives and committees.

LOOKING BACK

These willimpact on all employers,and cover key matters such as:

- e Determiningworkgroups;

e Setting the minimum ratio of health and safety representatives to workersinan
organisation (being one representative for every 19 employees);

e Theobligations on employers to provide resources, facilities and assistance to conduct
elections of health and safety representatives;

e Employers’obligations to fund training for health and safety representatives and allow
paid leave to employees to attend such training;

e Theestablishment of an operation of health and safety committees;and

e Thetypes of work that are excluded from the classification of high-risk sectors or
industries.

The exposure draft process is taking place to ensure the regulations are fit for purpose and
technicallyaccurate.

More...

CONTRIBUTED BY: Simpson Grierson
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Department Advisory No. o1

| Withtheenactmentof RA.101 51 (An Act Allowing the Employment of Night Workers),

several new provisions have been added to the Labor Code of the Philippines. This has
caused the renumbering of subsequent articles starting from Book Four, Title |, Chapter |.

The DOLE thus issued the correctly renumbered Labor Code.

More...

Department of Labor and Employment (DOLE) Department Order (DO)
No. 146-2015

LOOKING BACK

- Revised Rules forthe Issuance of Employment Permits to Foreign Nationals —Alien
Employment Permit (AEP) is arequirement in the issuance of awork visa (9g) to aforeign
national to legally engage in gainfulemployment in the Philippines. The DO requiresaforeign

Click here
toview
2014 edition

national to obtain a Special Temporary Permit (STP) from the Professional Regulation
Commission (PRC) in case the employment involves practice of profession and Authority to
Employ Alien from the DOLE where the employment is nationalized or partly nationalized.

More...
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Department Order No. 147-15

- TheDOLEamendedthe Implementing Rules and Regulations of Book VI of the Labor Code
governing the application of the just and authorized causes of termination of employment

Note changes:
noaction under Articles 297-299 of the Labor Code by including the criteria therefore as established
required by jurisprudence.

More...
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DOLE Department Order No. 40-1-15

PHILIPPINES
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The DOLE revised Books V of the Omnibus Rules Implementing the Labor Code. The
revisions affect the rules on certification elections for the sole and exclusive collective
bargaining agent and inter-union and intra-union disputes.

More...
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DOLE Labor Advisory (LA) No. 13-2015

Applicable Minimum Wage Rates Based on Sector or Industry Classification with Required
number of Workers in Relation to Workers of Contractors and Subcontractors - The
Advisory prescribes that in determining the applicable wage rates of workers (e.g. in retail

and service establishments employing 15 workers or less, or manufacturing establishments

employingless than 10 workers) the total number or workers should include not only

the workers of the principal or user enterprise, but also the workers of contractors or

subcontractors deployed therein, regardless of their position, designation or status of

employmentand irrespective of the method by which their wages are paid.

More...

CONTRIBUTEDBY: ROMNMU Loa,j%
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Construction Firm Managing Director Jailed and Fined for Collecting
Kickbacks

On 7 April 2015, the MOM Ministry of Manpower (“MOM?”) announced that the managing
director of a construction firm had been sentenced by the State Courts to 3 weeks’
imprisonment and fined S$169,000 for receiving kickbacks from 24 foreign workers. In
addition to the receipt of kickbacks, the managing director was also charged and convicted
of obstruction of justice. According to the MOM, the MOM had infringed the provisions

of the Employment of Foreign Manpower Act as he had required the foreign workers to
pay to him S$7,200 as a condition of employment. On this, the MOM emphasised that
most monies collected from foreign workers will be deemed as prohibited employment
kickbacks, unless such monies can be properly accounted for.

More...

First Individual Convicted for Conducting Employment Agency Activities
Without a Licence

On 30 April 2015, a construction worker, Ahmead Rubel (“Rubel”) from the People’s
Republic of Bangladesh was convicted in the State Courts for one count of conducting
employment agency activities without a valid licence issued under the Employment
Agencies Act (“EAA”). According to the press release issued by the MOM, in exchange of a
fee of S$3,000, Rubel had sent the passport details and other supporting documents of a
fellow Bangladeshi worker to the site manger of a construction site, who then proceeded
to hire the said worker. For conducting such activities following within the ambit of the EAA
withoutavalid licence, Rubel was fined S$40,000 in default of four months’imprisonment.

More...

Ministry of Manpower Cancels Status of Five Accredited Training Provider

Under the Ministry of Manpower’s (“MOM”) workplace safety and healthy framework,
only training providers who have beenaccredited by the MOM are allowed to conduct
workplace safety and health courses on behalf of the MOM. According to the MOM, it

has received information from the public that five of such Accredited Training Providers
(“ATP”) had allegedly violated the ATP Terms and Conditions. Acting on such information,
the MOM commenced its own investigations and found that the five ATPs had, inter alia,
failed to ensure language proficiency of trainees and/ or failed to uphold the integrity of
applicable examinations. Consequently, the MOM made a decision to cancel the ATP status
of these five training provides for an indefinite period of time. The MOM further stated that
it will continue to investigate all its ATPs, and take all actions as may be necessary.

More...
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Tripartite Alliance for Fair Employment Practices (“TAFEP”) Clarifies
Guidelines For Job Advertisements

The TAFEP re-affirmed its position that employers are required to recruit and select
employees on merit, taking into account the prospective candidate’s ability to meet the
objective requirements of a position. The position was that employers are not supposed to
recruit based solely on nationality requirements was also re-iterated. Notwithstanding this,
TAFEP confirmed that it is acceptable for employers to state ‘Singaporeans only’ in their
respective job advertisements.

More...

Higher Cap Under Work Injury Compensation Act

On 29 July 2015, the Minister for Manpower announced that from next year, the
compensation limit for death and permanent incapacity under the Work Injury
Compensation Act will be raised to $$36,000 from S$30,000. According to the Minister,
this increase in the compensation limit was required to take into account general increase
in wage levels and increases in medical costs. In addition, the Minister announced that
measures will be put in place to help employees return to work inashorter time, such as
allowing employers to claim for expenses that facilitate an early return to work.

More...

Employer Convicted for Offences Under the Employment of Foreign
Manpower Act (Cap. 91A) : Fined S$35,000 and given jail term of 16 months

On 5 August 2015, the MOM reported that Lim Leong Chye (“Lim”), the managing director
of Club De Colors Pte Ltd and a manager of Club GMT Pte Ltd, was convicted of three (3)
charges of illegal importation of labour, four (4) charges for receiving “kickbacks” (the
practice of collecting monies from foreign workers as consideration for the employment)
andthree (3) charges of instigating another person to submit false declarations to the
MOM. According to the press release issued by the MOM, Lim pocketed profits amounting
to S$97,550 from kickbacks received from 16 foreign workers in exchange for their
employment by the abovementioned night clubs in Singapore. Lim had also obtained
work passes for 11 foreign workers without the intention of employing them. Finally, Lim
had instigated the owner of Club GMT Pte Ltd, Sim Chee Kiang (“Sim”), to submit false
information to the Controller of Work Passes in the application of foreign workers. For the
above actions, which are criminal offences under the Employment of Foreign Manpower
Act (Cap. 91A), Lim was sentenced to pay a fine $$35,000 and to be imprisoned for 16
months. It is also understood that the MOM will take action against Sim separately.

More...
More...
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Raising of Statutory Retirement Age to 67 by 2017

Wording: On 23 August 2015, Prime Minister Lee Hsien Loong alsoannounced that the re-
employment age will be raised from 65 to 67 by 2017. On this, companies will be required to
offer re-employment to employees who have attained the statutory retirement age if the
employee has satisfactory work performance and is medically fit to continue working.

More...
More...

Additional Week of (Voluntary) Government Sponsored Paternity Leave

Duringthe National Day Rally on 23 August 2015, Prime Minister Lee Hsien Loong
announced that the Government will pay for one additional week of paternity leave for
working fathers. However, this additional week of paternity leave will be implemented on
avoluntary basis. Currently, working fathers who fulfil certain statutory conditions are
entitled to one week of paid paternity leave and can share one additional week of the sixteen
weeks of maternity leave that working mothers get.

More...
More...

Maintenance of the Two-Thirds Singaporean Core

On 26 August 2015, the Minister for Manpower, Mr Lim Swee Say reiterated that the
Government’s goal of attaining a two-thirds Singaporean core in the workforce is a realistic
one. According to the Minister, the current ratio in the manufacturingand services sector is
about threelocals to every one foreigner, the majority of which are Singaporean citizens. In
addition to the above, the Minister also mentioned that from 2016, Singaporean citizens and
permanent residents will have the option of deferring the Central Provident Fund payout
age.

More...

More...

Higher Cap Under Work Injury Compensation Act

On 5 October 2015, the Ministry of Manpower (‘MOM?) announced that the Work

Injury Compensation Act (Amendment of Third Schedule) Order 2015 (‘Order?) had

been gazetted and will come into effect on 1January 2016. The Order increases both the
maximum and minimum compensation for death and total permanent disability under the
Work Injury Compensation Act (‘WICA?). The Order also provides for anincrement of
claims for medical expenses from S$30,000 to S$36,000. By way of an overview, the WICA
isano-fault compensation scheme available to all employees who have suffered an injuryin
the course of employment.

More...

Implementation of Mandatory Health Checks and a Specialised Training
Course for Crane Operators

With effect from 1 April 2016, crane operators who have attained the age of 5o years old and
aboveare required to undergo compulsory health checks. Crane operators aged 70 years
oldand above will also be required to undergo additional medical tests. The frequency of

these health checks ranges from once every year to once every two years, depending on the
age of the crane operator concerned. According to the Ministry of Manpower (‘MOM?),

Cont
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the mandatory health checks aims at improving the overall employability of the crane
operatorsinthat early signs of ill health can be identified, and steps taken to treat and
manage the condition. In addition, the MOM states that such mandatory health checks

SINGAPORE

2015 prevent future health risks and enables crane operators to be in the profession for alonger
periord of time.
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Requirement to Establish a Workplace Nursery

Previously,employers with 300 or more female employees or with 500 or more employees
(regardless of gender) were not required to establish workplace nurseries if they provided a
childcareallowance. From 1January 2015, the relevant law abolished the option of providing
childcareallowance,and relevant employers are now required to establish workplace
nursery or otherwise provide childcare support by using the services provided by local
private nursery facilities.

Employersin violation of the above requirements may be ordered to comply and/or may be
subject to fines two times per year, up to 100 million Korean Won in each instance.

LOOKING BACK

Updates to Reduction of Working Hours for Childcare Period

Currently,employees are entitled to take a leave of absence for childcare leave or reduce
their working hours for up to 1year (or acombination thereof, up toa maximum of 1year).
Accordingtoanamendment to the law effective as of 1 July 2015, while the leave of absence
will remain up to 1year,any period of reduced working hours can be extended by up to 2
times the previous standard. In other words, if an employee takes a leave of absence for

6 months, up to 12 months can be subject to reduced working hours (i.e., the remaining 6
months x 2).

Further, before the amendment, employees were allowed to use the reduction of working
hours foraperiod of childcare in two splits, however, the new rule will permit employees to
split the period of reduced working hours up to three times.

No significant policy, legal or case developments are anticipated
within the employment space during 2015 Q4.

conTriBUTEDBY: KIM & CHANG
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Peoples’ Bank (Appellant) Vs. Lanka Banku Sevaka Sangamaya(On behalf
of EAA Dayananda) (Respondent), Supreme Court case no.106/2012

Inthis case the Labour Tribunal, on an application made by aworkman who was employed
by the Peoples’ Bankas a clerk challenging his termination, had held that the termination
of services of the workman was justified but ordered compensation amounting to Rs.

584,425.25.

The High Court, by its judgment dated 23 March 2011, affirmed the order of the Labour
Tribunal.

Beingaggrieved by the order of the High Court, the Peoples’ Bank had appealed to Supreme
Court.

On 9 June 2015 Supreme Court set aside both judgments of the Labour Tribunaland the
High Court and allowed the Bank’s Appeal. The Supreme Court held that workman was
dishonest when he committed the acts of misconduct and that banks expect high standard
of honesty fromits employees. It was also held that if the employees of banks do not
maintain such standards of honesty, the confidence that the members of public have kept
in bank system would erode. Therefore, the workman (the respondent) is not entitled to
compensation.

The case is significant since there had been previous case law authority in which the grant
of compensation to an employee whose employment was terminated for misconduct had
been upheld previously. The deciding factor here was the element of dishonesty in the
context of the employer being a bank which disentitled the applicant to compensation.

More...

No significant policy, legal or case developments are anticipated
within the employment space during 2015 Q4.

CONTRIBUTED BY: John Wilson Partners


http://www.mayerbrown.com/Asia-Employment-Law-Quarterly-Review-12-23-2013/
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.supremecourt.lk/images/documents/sc_appeal_106_2012.pdf

INDEX

A A
o) e
D14 . O
00d tOo D
Ollo

Looking
Back

> »

LOOKING BACK >

4

4

TAIWAN
2014
TAIWAN
2014
A g O 3 3 O e RateTo eneral A de abo
ance eased by 0.59% s ance Rate 0 0% O
ed AgE
TAIWAN S
P a othe or Labo ette Re 0. Lao-Dong-Bao 0300
O epte DE O14and A - Paragrap O € LdDO d e A ‘:
a de abo ancerate OW 10% Sta gTro anua O ea al e
2014
ate1s 9%, as A e 41, Paragrap O e DO e ance A pe a
A e Paragrap O e Labo ance A
ore
TAIWAN

2014



http://www.mayerbrown.com/Asia-Employment-Law-Quarterly-Review-12-23-2013/
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.mayerbrown.com/files/Publication/95eba5e9-ec63-4bc6-92fd-8da520e1adcc/Presentation/PublicationAttachment/e274c85a-9ee5-40ce-899c-92c27ace3362/Asia_Employment_Law_Quarterly_Review_2014Q4_EN.pdf
http://www.lawbank.com.tw/news/NewsContent.aspx?NID=124891.00
http://www.mol.gov.tw/cht/index.php?code=list&flag=detail&ids=24&article_id=8629
http://www.mol.gov.tw/cht/index.php?code=list&flag=detail&ids=24&article_id=8649
http://gazette.nat.gov.tw/EG_FileManager/eguploadpub/eg020245/ch08/type2/gov82/num29/Eg.htm

2015

TAIWAN

Click here
toview
2014 edition

Good to know:
follow
developments

Note changes:
noaction
required

Looking

Back

Looking
Forward

The Ministry of Labor Is Strenuously Seeking to Reduce the Ordinary
Working Hours to 40 Hours Per Week, and It Is Strengthening Inspections
~ ofLabor Conditions

Inresponse to labor organization’s move for “40 hour weeks and 2 days off per week”, the
Ministry of Labor has presented a draft of amendments to the Labor Standards Act for

the Executive Yuan’s review; the amendments would reduce ordinary working hours to 40
hours per week,and additional measures are proposed to protect the laborer’s rights.

More...

TAIWAN

Interpretation of Article 16 of the Act for Gender Equality in Employment

Unpaid parental leave under Article 16 was drafted in consideration that many parents need
to personally raise their own children while working. Inan effort to encourage employers to
. createaworkenvironment that is friendly to employees with families and allow employees
to enjoy a balance between work and family life, the Ministry of Labor explained in the
Lao-Dong-Tiao-4-Zi-1040130693 Circular that if the employer goes beyond the minimum
legal requirements and allows those who have worked for less than sixmonths to apply for
unpaid parental leave, the rules under Paragraph 2 with respect to such employee’s social

LOOKING BACK

insurance and employer-paid premiums shall apply. This Interpretation entered into effect
on the promulgation date.

More...
Circular Explaining Questions Over Employees’ Use of Communications
Software to Apply for Leaves

The Ministry of Labor issued the Lao-Dong-Tiao-3-Zi No.1040130742 Circular to clarify
" applyingfor leaves through communications software. Article 10 of the Regulations of
Leave-Taking of Workers require employees to verbally or in writing describe the reason
forthe leave and the number of days requested inadvance unless in case of emergencies,
where the employee may entrust another to handle the leave-taking procedure. Ifthe
employee has avalid reason for taking leave, the employer shall grant it, but if the employee
uses messaging software to apply for the leave, he or she must still go through the
procedure detailed in the work rules/employment agreement after returning to work.

More...

TAIWAN
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Ministerial Regulations Concerning Labour Protection in Agriculture B.E.
2557

The Ministry of Labour issued a new regulation on 12 December, regarding annual leave,
overtime pay, and sick leave for agricultural workers.

Ministerial Regulations Concerning Labour Protection in Sea Fisheries
B.E. 2557

The Ministry of Labour issued a new regulation on 22 December, which is relevant to
operators of sea fishery businesses. Among other things, it expands the definition of fishery
work, raises the minimum age for being employed to perform fishery work, and sets out
requirements pertaining to rest periods, written employment contracts, reporting to

labour officials, work rules, minimum wage, facilities/amenities, and training..

New Penal Code Provisions on Sexual Harassment

The penal code provision onannoyance or bullying of another, or causing another to be
ashamed or troubled, has been expanded to also cover sexual harassment, and sexual
harassment committed by one’s supervisor or a person ina position of authority, in the
context of employment. The new provision was gazetted on 13 February 2015and became
effective the following day.

Amendments to Social Security Act

The Social Security Act underwent its fourth amendment, which made several changes to
the law. Theamendments were gazetted on 22nd June and will become effective in late
October. While some proportion of the changes concern internal administrative matters
of the Social Security Fund and associated governmental operations, there were some key
changes of relevance to employers. Among these, the law now provides framework for
reduction of social security contributions in the event of adisaster. Additionally, paternity
benefits are now provided. Also, the fund no longer provides compensation for those who
resign from employment. A range of other technical changes were also made to benefits

eligibility.

No significant policy, legal or case developments are anticipated
within the employment space during 2015 Q4.
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A New Decree Guiding Implementation of the Labour Code

On12January 2015, the government issued Decree No. 05/2015/ND-CP (“Decree 05")
guiding implementation of some of articles of the Labour Code No. 10/2010/QH13 dated

18 June 2012 of the National Assembly. Decree o5 provides for specificissues of labour
contract, salaries, collective discussion and negotiation, labour discipline,and settlement of
labour disputes.

Decree o5 takes effect from 1 March 2015 and replaces:

e DecreeNo.196/CP dated 31 December 1994 (as amended by Decree No. 93/2002/ND-
CP dated 11 November 2002) on collective labour agreement;

e  Decree No. 41/CP dated 6 July 1995 (as amended by Decree No.33/2003/ND-CP dated
02.4.2003) on labour discipline;and

e Decree No.11/2008/ND-CP dated 30 January 2008 on damages payment in case of
illegal strike.

Labour contracts, collective labour agreements, labour rules and regulations signed or
issued prior to the effective date of Decree o5 are required to be reviewed,amended, and
supplemented by the parties to comply with Decree o5.

A New Circular Providing Guidance on Recruitment and Management
of Vietnamese Employees Working for Foreign Individuals and
Organizations in Vietnam

On 22 April 2015, the Ministry of Labor, War Invalids and Social Affairs issued Circular No.
16/2015/TT-BLDTBXH (“Circular 16”) on guiding implementation of Decree No. 75/2014/ND-
CP dated 28 July 2014 on recruitment and management of Vietnamese employees working
forforeign individuals and organizations in Vietnam. The assignment/authorization of the
recruitment and management of Vietnamese employees working for foreign employers,
application form for recruitment,and periodic reports on the recruitment, assignment

and management of Vietnamese employees working for foreign organizations are matters
specifically provided for by Circular 16.

Circular 16 takes effect from 6 June 2015and replaces Circular No. 09/1999/TT-BLDTBXH
dated 15 March 1999.

More...

A New Circular Providing Guidance On Wages

On 23 June 2015, the Ministry of Labor, War Invalids and Social Affairs issued Circular No.
23/2015/TT-BLDTBXH (“Circular 23”) on guidingimplementation of some articles on wages
of Decree No. 05/2015/NB-CP dated 12 January 2015 ("Decree 05”), including wage level,
method of wage payment, monthly wage payment term and formula for calculation of
overtime wage, wage for working at night, wage for overtime working at night.

Pursuant to Circular 23, monthly salary shall be paid to the employee on monthly or semi-
monthly basis within such working month.

Circular 23 takes effect from 8 August 2015and the regulations of this Circularare applied
from the effective date of Decree o5 (i.e. 1March 2015).
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ANew Decree Amending Decree No. 95/2013/Nd-Cp of the Government
Dated 22 August 2013 on Penalties for Administrative Violations Against

- Labor Matters

LOOKING BACK

On7 October 2015 the Government issued Decree No. 88/2015/ND-CP (“Decree 88”)
amending Decree No. 95/2013/ND-CP of the Government dated 22 August 2013 on penalties
foradministrative violations against employment, social insurance, oversea Vietnamese
workers.

Decree 88 hasamended a number of Articles which are not detailed under Decree 95.
Decree 88 comes into effect on 25 November 2015.
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