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2015 - the year of competition in hong kong
As we step into the Year of the Goat, businesses in
Hong Kong are gearing up for the impending
enforcement of the Competition Ordinance (Cap.619)
(Ordinance), with the Competition Commission
(Commission) having indicated the Ordinance is
likely to come into operation by the end of 2015.

6. The general committee of the Federation of Hong
Kong Industries

While the Commission is currently revising the draft
enforcement guidelines and preparing other
guidance documents, the Government has also been
busy preparing subsidiary legislation to the
Ordinance.

2. Hong Kong Futures Exchange Limited

In mid-February, the Commerce and Economic
Development Bureau (CEDB) and the Chief Executive
in Council published a number of regulations relating
to statutory bodies, exempted persons and turnover,
which marks another step closer to full enforcement
of the Ordinance.

Provisions relating to statutory bodies and
exempted persons to commence on 17 April
2015
By regulations published on 10 February 2015, the
Chief Executive in Council specified the statutory
bodies to which the Ordinance will apply, and
persons to which the Ordinance will be disapplied:
STATUTORY BODIES TO WHICH ORDINANCE WILL
APPLY:

SPECIFIED PERSONS TO WHICH ORDINANCE WILL
BE DISAPPLIED:
1. The Stock Exchange of Hong Kong Limited
3. Hong Kong Securities Clearing Company Limited
4. HKFE Clearing Corporation Limited
5. The SEHK Options Clearing House Limited
6. OTC Clearing Hong Kong Limited
7. Hong Kong Exchanges and Clearing Limited
The other 575 statutory bodies in Hong Kong will
be exempt from the First Conduct Rule, the Second
Conduct Rule and the Merger Rule (collectively, the
Competition Rules) and the enforcement powers
of the Commission and Competition Tribunal
(Tribunal). Although exempt, these statutory bodies
will still be required to adhere to the principles
underlying the Competition Rules1 and to offer
assistance in investigations by the Commission
(Part 3) as well as proceedings or appeals before
the Tribunal (Parts 5, 7 and 10).
Pursuant to a commencement notice issued by
the CEDB on 12 February 2015, provisions of the
Ordinance relating to statutory bodies (sections 3-5)
will come into operation on 17 April 2015.

1. Ocean Park Corporation
2. Matilda and War Memorial Hospital

Calculation of Turnover

3. Kadoorie Farm and Botanic Garden Corporation

On 12 February 2015 the CEDB also issued the
Competition (Turnover) Regulation (Turnover
Regulation).

4. The Helena May
5. Federation of Hong Kong Industries
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http://www.legco.gov.hk/yr09-10/english/bc/bc12/papers/bc120214cb1-1031-2-e.pdf

Calculation of turnover is relevant to the following
determinations:

2. The amount of fines payable by an undertaking
upon having contravened a Competition Rule2.

1. Whether an undertaking can avail itself of the
exclusion for agreements or conduct of lesser
significance (SME Exclusion); and

We summarise below the rules relating to turnover as
they apply to the SME Exclusion and calculation of
fines respectively:

Amount

SME Exclusion

Fine

Total gross revenues derived from
ordinary activities both in Hong Kong
and outside of Hong Kong;

Total gross revenues derived from
ordinary activities in Hong Kong only;

- sales rebates;
- taxes directly related to the revenues;
+ grants, subsidies or financial assistance received in return for a contractual
obligation to supply goods or services to a third party.
Relevant Undertakings

Includes revenues generated by all affiliates of the undertaking, less intra-group
transactions.

Relevant Period

The last calendar year or the financial
year ending in the last calendar year.

Each year in which the contravention
occurred, or, if the contravention
occurred in more than 3 years, the 3
years with the highest turnover.

SME Exclusion

Stay Tuned!

As noted above, the Turnover Regulation is relevant
in assisting undertakings to determine whether they
benefit from the SME Exclusion.

There remain key guidance and rules to be issued by
the Commission and Tribunal.

The First Conduct Rule will not apply to agreements
between undertakings with a combined turnover not
exceeding HK$200 million in the preceding financial
year. However, the exclusion will not apply to the four
types of “serious anti-competitive” or “hardcore”
conduct regardless of the combined turnover of the
undertakings to the agreement. The Second Conduct
Rule will not apply to undertakings with a turnover
not exceeding HK$40 million in the preceding
financial year.
The aim of the SME Exclusion is to reduce the
compliance burden and costs for SMEs, however,
it is not as broad as the de minimis arrangements
available in some other competition law jurisdictions.

In the coming few months, we expect the Tribunal
to publish its procedural rules, and the Commission
to publish various documents including:
1. Revised draft guidelines;
2. Its enforcement priorities; and
3. A leniency policy.
In order to help you identify the types of competition
law risks that may arise in day to day business
operations, we will shortly be publishing a series
of articles on how the competition rules will work.
Stay tuned for more!
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Pursuant to section 93(3) of the Ordinance, an undertaking may be find up to 10% of its total gross revenues in Hong Kong for each year in which a
contravention occurred.

2

Mayer Brown JSM | 2015 - The Year of Competition in Hong Kong

Contact Us
Hannah Ha
Partner
+852 2843 4378
hannah.ha@mayerbrownjsm.com

John Hickin
Partner
+852 2843 2576
john.hickin@mayerbrownjsm.com

Mayer Brown JSM is part of Mayer Brown, a global legal services organisation, advising many of the world’s largest companies, including a significant
portion of the Fortune 100, FTSE 100, DAX and Hang Seng Index companies and more than half of the world’s largest banks. Our legal services include
banking and finance; corporate and securities; litigation and dispute resolution; antitrust and competition; employment and benefits; environmental;
financial services regulatory and enforcement; government and global trade; intellectual property; real estate; tax; restructuring, bankruptcy and
insolvency; and wealth management.
OFFICE LOCATIONS

AMERICAS: Charlotte, Chicago, Houston, Los Angeles, New York, Palo Alto, Washington DC
ASIA: Bangkok, Beijing, Hanoi, Ho Chi Minh City, Hong Kong, Shanghai, Singapore
EUROPE: Brussels, Düsseldorf, Frankfurt, London, Paris
TAUIL & CHEQUER ADVOGADOS in association with Mayer Brown LLP: São Paulo, Rio de Janeiro

Please visit www.mayerbrownjsm.com for comprehensive contact information for all our offices.
This publication provides information and comments on legal issues and developments of interest to our clients and friends. The foregoing is intended to provide a general guide to the subject matter and
is not intended to provide legal advice or be a substitute for specific advice concerning individual situations. Readers should seek legal advice before taking any action with respect to the matters discussed
herein. Please also read the Mayer Brown JSM legal publications Disclaimer.
Mayer Brown is a global legal services provider comprising legal practices that are separate entities (the “Mayer Brown Practices”). The Mayer Brown Practices are: Mayer Brown LLP and Mayer Brown
Europe-Brussels LLP, both limited liability partnerships established in Illinois USA; Mayer Brown International LLP, a limited liability partnership incorporated in England and Wales (authorized and
regulated by the Solicitors Regulation Authority and registered in England and Wales number OC 303359); Mayer Brown, a SELAS established in France; Mayer Brown JSM, a Hong Kong partnership and its
associated legal practices in Asia; and Tauil & Chequer Advogados, a Brazilian law partnership with which Mayer Brown is associated. Mayer Brown Consulting (Singapore) Pte. Ltd and its subsidiary, which
are affiliated with Mayer Brown, provide customs and trade advisory and consultancy services, not legal services.
“Mayer Brown” and the Mayer Brown logo are the trademarks of the Mayer Brown Practices in their respective jurisdictions.
© 2015 The Mayer Brown Practices. All rights reserved.

