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INTRODUCTION UPDATED AS AT MARCH 2014

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, Mayer Brown JSM produces the Asia Employment Law:
Quarterly Review, an e-publication covering 15 jurisdictions in Asia. It is updated every
quarter.

In this fifth edition, we flag and provide comment on anticipated employment law
developments during the first quarter of 2014 and highlight some of the major legislative,
consultative, policy and case law changes expected during the rest of the year.

This publication is a result of ongoing cross-border collaboration between 15 law firms
across Asia with whose lawyers Mayer Brown JSM has had the pleasure of working with
closely for many years. For a list of contributing lawyers and law firms, please see the
contacts page.

We hope you find this edition useful.

With best regards,

Duncan Abate

Partner

+852 2843 2203
duncan.abate@mayerbrownjsm.com

Hong Tran

Partner

+852 2843 4233
hong.tran@mayerbrownjsm.com
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Building and Construction Industry (Improving Productivity) Bill
introduced into Federal Parliament

The Coalition Government elected to office on 7 September 2013 introduced the Building
and Construction Industry (Improving Productivity) Bill 2013 into Federal Parliament. One
of the first bills to emanate from the new Government, this proposed legislation reflects
the Coalition’s desire to tackle unlawful conduct by trade unions in the construction
industry as a major priority.

The Bill proposes to expand the scope of regulation of the building industry by including
the transportation or supply of goods to building sites and offshore resources platforms;
re-establish the Australian Buildingand Construction Commission with strong
investigatory powers;and impose new limits on unlawful industrial action and picketing
with higher penalties for non-compliance.

A Senate Committee considering the Bill is due to report at the end of March. The
Government is unlikely to obtain Parliamentary support for passage of the Bill until after
the composition of the Senate changes on 1July 2014. However, there will be increased
pressure on the Labor Opposition and Greens to pass the Bill before 1July in light of recent
corruption allegations against the Construction, Forestry, Mining and Energy Union which
have been widely reported in the Australian media.

More...
Fair Work (Registered Organisations) Amendment Bill introduced into
Federal Parliament

Also highamong the Coalition Government’s legislative priorities is a new scheme of
regulation for Australian trade unions and employer organisations (although the Bill
implementing this scheme is mostly directed at unions, in response to corruption scandals
inthe Health Services Union and now the CFMEU).

The Fair Work (Registered Organisations) Amendment Bill 2013 proposes to increase

the financial, disclosure and transparency obligations of officials within registered unions
and employer bodies; significantly increase the penalties for serious breaches of officers’
duties;and create a new regulatory agency, the Registered Organisations Commission, to
oversee the new laws. These changes are largely modelled on the system of regulation for
companies and corporate directors under the Corporations Act 2001 (Cth). The Bill was
passed by the House of Representatives on 12 December 2013, and is now being considered
by A Senate Committee.

On 10 February 2014, the Government announced the establishment of a Royal
Commission to inquire into union governance and corruption. Former High Court of
Australia Judge, The Honourable John Dyson Heydon QC AC, will lead the inquiry and will
be asked to report to the Government by the end of 2014.

More...

Federal Court prevents Toyota from holding workforce ballot on
enterprise agreement changes

In Marmara v Toyota Motor Corporation Australia Limited [2013] FCA 1351, Justice
Bromberg of the Federal Court of Australia found that the company had breached the ‘no
extraclaims’ clause inits enterprise agreement by seeking changes to the agreement which
it considered necessary to remain competitive.

The decision, handed down the day after Holden announced it would close its Australian
manufacturing operations in 2017,appears to have deprived Toyota of access to the
agreement variation provisions under the Fair Work Act 2009 (Cth). These provisions
enable parties to vary enterprise agreements during their term, using a consensual process
includingan opportunity for employees to vote on any proposed changes.

Justice Bromberg subsequently issued an injunction preventing a ballot on the proposed
agreement variations from taking place. However, Toyota has appealed against the judge’s
decision and the Federal Government has indicated it will intervene in support of the
appeal. (con’)


http://www.mayerbrown.com/Asia-Employment-Law-Quarterly-Review-12-23-2013/
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The Holden closure and Toyota decision triggered a debate, which continued into the

new year, over appropriate levels of government assistance for Australian manufacturing
industry. In late January, the Government announced it would not provide further funding
to ensure the continued survival of struggling fruit processor SPC Ardmona (owned by
Coca-Cola Amatil). The Prime Minister and Employment Minister have indicated that
companies in this situation must reduce employment entitlements under their enterprise
agreements, before seeking further public funding.

On 10 February 2014, Toyotaannounced that like Holden, it will cease producing cars in
Australiain 2017.

Full Federal Court upholds unfair dismissal ruling in favour of novice
Facebook poster

In Linfox Australia Pty Ltd v Fair Work Commission [2013] FCAFC 157, the Full Federal
Court uphelda Fair Work Commission (FWC) Full Bench decision that an employee was
unfairly dismissed despite his posting of highly offensive comments about his managers on
Facebook.

The Court held that the FWC had not made any jurisdictional error inits ruling that the
employee should be reinstated (Linfox Australia Pty Ltd v Stutsel [2012] FWAFB 7097).

The Full Bench had taken into account the employee’s age; his 22 years of service with the
employerand good employment record; and his inexperience in using Facebook and lack of
understanding of its privacy settings.

In other decisions involving social media misuse by employees, the FWC has takena harder
line - finding that employees were lawfully dismissed for serious misconduct where their
Facebook posts or Twitter comments (even outside the workplace) have damaged the
employer’s reputation or other business interests.

More...

Who employs labour hire workers? Fair Work Commission rejects the
concept of joint employment’

In FP Group Pty Ltd v Tooheys Pty Ltd [2013] FWCFB 9605, a Full Bench of the FWC held
that FP Group was the true employer of workers it supplied to Tooheys underalabour hire
arrangement.

In reaching this conclusion, the Full Bench rejected FP Group’s argument that Tooheys was
ajoint employer of the workers,and held that the concept of joint employment has not
been endorsed by Australian authorities. The Full Bench also held that the role of the FWC
does not extend to developing the common law.

More...

Full Federal Court finds Victorian Government’s implementation of
Construction Code lawful

In State of Victoria v Construction, Forestry, Mining and Energy Union [2013] FCAFC 160,
the Full Federal Court overturned a number of earlier decisions of Justice Bromberg
(including the imposition of A$53,000 in civil penalties) to find that the State of Victoria
did not breach the Fair Work Act 2009 (Cth) through its implementation of the Victorian
Government’s Construction Code and Implementation Guidelines.

The Full Court decision legitimises the State Government’s use of procurement policy

to pursue industrial relations objectives, by requiring tenderers for government-funded
building projects to comply with certain obligations (including not having “union-friendly”
clausesintheir enterprise agreements).

The CFMEU has lodged an application in the High Court of Australia for special leave to

appeal against the Full Federal Court’s decision.
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We are not admitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm with home
jurisdiction outside the PRC, is not permitted to render formal legal opinion on matters of PRC law. The views set out in this document are based on our knowledge
and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As such, this
report does not constitute (and should not be construed as constituting) an opinion or advice on the laws and regulations of the PRC.
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9 convictions for under-payment of statutory minimum wage

As at the end of 2013, there have been 35 convicted summonses of g cases against
employers for under-payment of statutory minimum wage since the Minimum Wage
Ordinance came into force on 1May 2011. One employer was fined HK$25,000. These cases
involved employers from various sectors such as elderly care, security, trading and personal
services. The prosecutions were brought by the Labour Department.

More...

Standard Working Hours Committee holds fifth meeting

The Labourand Welfare Bureau set up a Special Committee on Standard Working Hours
inthe first quarter of 2013. The Committee on Standard Working Hours has now held its

fiftth meetingand is considering the progress reports of its two working groups (WGs) on
“Working Hours Consultation”and “Working Hours Study”.

The Committee supported the Consultation Group’s proposal on the commencement
of public engagement and consultation on working hours. For details, please refer to
“Standard Working Hours Committee commences public engagementand consultation”
below.

Onworking hours study, the Committee has been briefed on the relationship between
working hours and the macroeconomic environment and the analysis of the socio-
economic characteristics of employees with longer working hours. Surveys on working
hours willbe conducted in the second quarter of 2014 to collect working hours statistics
and views on working hoursissues from workers, including those in sectors with relatively
longerworking hours or distinctive working hours patterns.

More...

Chief Executive’s 2014 Policy Address: Policy initiatives of the Labour and
Welfare Bureau

The Labour and Welfare Bureau will launch two pilot projects with the Vocational Training
Council in the first quarter of 2014. These two projects will provide about 480 on-the-job
training places in 2014. Further, the government will provide additional 1000 places for
another on-goingtraining scheme for young people.

The Labour Department will continue to support the employment of young people, middle-
agedand persons with disability by providing allowance to employers under the Youth
Employment and Training Programme, the Employment Programme for the Middle-aged
and the Working Orientation and Placement Scheme.

More...

Standard Working Hours Committee commences public engagement and
consultation

The Committee on Standard Working Hours launched its public engagement and
consultation exercise on working hours. The Committee has held its first meeting with two
employers’associations and a labour organisation to listen to their views on working hours
issues. The Committee is expected to meet other major employers’associations and labour
organisations on13and 14 February 2014.

The Committee will organise symposiaand forums to conduct consultation in four directions,
namely (i) the sectors with relatively longer working hours mentioned in the Report of

the Policy Study on Standard Working Hours, (i) specific occupations/professions, (iii)

the general publicin districts and (iv) other major industries and organisations. Over 30
consultation sessions are expected to be convened in the first half of 2014.

More...

Contracts (Rights of Third Parties) Bill 2013

The Bill proposes a variation to the common law rule of privity which would enable a
non-party to a contract to enforce the terms. The Bill excluded certain kinds of contracts,
includinga contract of employment against an employee. The Consultation Bill is expected
to beintroduced into the Legislative Council in early 2014.

More...


http://www.mayerbrown.com/Asia-Employment-Law-Quarterly-Review-12-23-2013/
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Maximum mandatory contribution to be increased

On17July 2013, the Legislative Council passed an amendment to increase the maximum
relevantincome level from $25,000 to $30,000 per month, with effect from 1June 2014.
Accordingly, the maximum mandatory contribution amount will increase from $1,250 to
$1,500 per month from 1June 2014.

More...
Paternity Leave Legislation Update
Draft legislation has now been proposed which will introduce paternity leave and paternity

leave pay for many of Hong Kong’s employees. This legal update sets out the key elements
of the proposed new benefit.

Who is entitled to Paternity Leave?

1. Everyemployee who is employed undera”continuous contract” (i.e., satisfies the “418”
rule) is entitled to three days’ Paternity Leave in respect of the birth1 of each child2 of
which heis the “father”.

2. Theterm“father”is not definedinthe new legislation. Itis, however, defined in section
5 of the Parent and Child Ordinance (Cap.429)3 which provides thata man is presumed
to be the father of a child if:-

» thefather was married to the mother at the time of conception or birth, or

» heisregisteredas the father onthe register of births.
When can Paternity Leave be taken?

3. Thethreedays of Paternity Leave can be taken consecutively or separately. Such days
can be taken at any time in the period commencing four weeks prior to the expected
date of birth and ending 10 weeks after the actual date of birth.

Note: A father can take Paternity Leave before, as well as after, the birth.
More...

Discrimination Law Review

A consultation paper is being drawn up to consider proposed amendments to the Anti-
Discrimination Ordinances. These amendments are likely to involve substantive changes. A
public consultationis expected to be launched some time in 2014.

More...

New minimum wage level to be proposed in 2014

The Minimum Wage Commission will review the Statutory Minimum Wage rate. It is
expected that the Commission will submit a proposal on minimum wage level adjustment to
the Chief Executive by the end of 2014.

More...

CONTRIBUTEDBY: MAYER*BROWN
JSM
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within the employment space during 2014 Q1.
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Facebook post was used by Court to determine whether there was
constructive dismissal

Hook v Stream Group (NZ) Pty Limited [2013] NZEmpC 188:

The Employment Court held that comments that an employee had posted on his public
Facebook profile relating to his decision to resign from his employment were admissible
forthe purpose of determining whether he had been constructively dismissed. The Court
rejected the employee’s claim,and used his Facebook posts to support its findings that he
had resigned of his own volition.

More...

Making an employee redundant while on maternity leave was ruled
unjustified

Ledger v Delmaine Fine Foods Limited [2014] NZERA Auckland 10:

The Employment Relations Authority held that a redundancy that took place during

an employee’s maternity leave was unjustified. Despite the employer’s claims that the
redundancy was motivated by genuine economic reasons, the Authority found that the
employer had failed to provide any financial records or projected cost savings to support
its position. This case further demonstrates the recent trend of the Authority and Court to
more closely scrutinise an employer’s business case for aredundancy, placing a higher onus
onanemployer tojustify any such decision.

More...

CONTRIBUTED BY: Simpson Grierson
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Implications on Overtime Work (Monteverde Darvin Cynthiav VGO Corp
Ltd [2013] SGHC 280)

This case involves the employee claiming against the employer for overtime pay for hours
worked in excess of the statutory limit of 44 normal working hours aweek. The main issue
was whether the employee’s basic monthly wages of S$1,900 covered the additional 16
hours of work per week done by the employee. The Labour Commissioner had previously
held that as the employee had agreed in her employment contract to work for a maximum
of 60 hours a week, the employer will only have to pay the 0.5 hourly basic rate premium on
overtime hours worked, instead of the full overtime rate of 1.5 times hourly basic rate per
overtime hour worked in addition to her basic monthly wages.

The High Court overruled the Commissioner’s decision and held that the contractual
obligation obliging the employee to work a maximum of 60 hours for amonthly salary of
S$1,900 should not be taken to mean that any possible overtime payment for work done
beyond the statutory limit of 44 normal working hoursis included in the monthly salary. The
employer was therefore ordered to pay the employee 1.5 times the hourly basic rate per
overtime hour worked in addition to her basic monthly wages.

The High Courtalso remarked that even if the 60 hours was phrased as a‘minimum’and not
a‘maximum’ figure, conditions in the contract of service will only be read to the extent that
theyare consistent with the provisions of the Employment Act (‘EA’).

Therefore, this case makes clear that employers cannot artificially raise the amount of
working hours covered by the monthly basic pay and only pay the employee 0.5 times the
hourly basic rate of pay for every overtime hour worked. This case also clarified that any
condition of service less favourable to an employee than those prescribed in the EA, for
example, requiring workers to work for aminimum amount of time above the statutory
limit of 44 hours a week, will be treated as illegal, nulland void, to the extent that it is no less
favourable. This would mean that employers will not be allowed to contract beyond the
limits setinthe EA.

More...

Tripartite Guidelines on Issuance of Itemised Payslips

To prepare businesses for mandatory itemised payslips, MOM, along with the National
Trades Union Congress (‘NTUC”) and Singapore National Employers Federation (‘SNEF”)
have developed a set of Tripartite Guidelines on the issuance of itemised payslips. The
Guidelines set out how companies can put in place the system of administering payslips,
and provide payslip templates that companies may use and customise based on their own
needs. As an overview, the payslip should include items such as basic salary, total allowances
(cont)
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and total deductions for each salary period. MOM further highlighted that providing
itemised payslips is a good employment practice as it raises employees’awareness of

their salary components and facilitates the resolution of salary disputes. For information,
mandatory payslips were initially intended to be included as part of the changes to

the Employment Act last November but this was not so due to complaints from small

and medium enterprises (‘SMES’) that such a move would raise administrative costs.
Notwithstanding this, it is likely that itemized payslips will become mandatory in the future,
and the Guidelines serve as a first step towards it.

More...

The Ministry of Manpower (‘MOM’) Acts Against Unsafe Practices
Involving Formwork Structures

On18 January 2014, the MOM issued an advisory to Professional Engineers to remind them
of their obligations in the design, construction and inspection of formwork structures.
Thisadvisory isin light of two accidents that had occurred over the past week involving
formwork structures at separate construction worksites. While it was fortunate that
there were no serious injuries arising from these accidents, the MOM noted that such
dangerous occurrences can have catastrophic consequences and result in significant
loss of lives. MOM has also decided to step up worksite inspections to check on unsafe
practices involving formwork structures from 20 January 2014. Such inspections will
target formwork practices at construction worksites such as unsafe design of formwork
structures,improper erection of formwork structures, incompatible formwork
components,and improper supervision and inspection of formwork structures. These
inspections will be in addition to MOM'’s regular checks on formwork structures as part of
its construction safety inspections.

More...

Progressive Wage Model for Cleaners

On 20 January 2014, Parliament introduced the Environment Public Health (Amendment)
Bill which seeks to amend the Environmental Public Health Act. Under the provisions

of the Bill, cleaning businesses in Singapore will have to be licensed within 5 months of

the provisions cominginto force. Significantly, one of the requirements of the cleaning
business licence is that the licensee must submit a progressive wage plan for employees.
This wage plan must relate to employees who are Singapore Citizens or Permanent
Residents, specify the basic wage payable to employees, be onan increasing scale
depending on seniority, responsibilities, work experience and training received and specify
the amount of basic wage which should be no lower than the basic wage amount prescribed
by the Commissioner of Labour in subsidiary legislation. The amendments are expected to
comeinto forcein April 2014 if passed by Parliament.

More...

Call for Standard Employment Contracts for all Migrant Workers

The Migrant Workers’ Centre (MWC’) is seeking to impose standard employment
contracts that outline specific service agreements and employment terms so as to
discourage malpractices by errant employment agents. The advocacy group is also calling
forthe granting of Change of Employer status for deserving migrant workers who have
been unfairly treated in their jobs so that these workers can continue working while their
disputes are being resolved. MWC also wants a greater say, as equal with the authorities,
duringthe resolution process starting from the point of investigation till closure. Chairman
Yeo Guat Kwang pointed that model employment contracts are already available for foreign
domestic workers and extending this to all migrant workers would offer better protection
and fairer terms of employment.

More...
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A higher rate of minimum wage

Under Article 10 (1) of the Minimum Wage Act and Public Notice of the Ministry of
Employmentand Labor No. 2013-35,an hourly rate of minimum wage for the year 2014 is
setat 5,210 won, whichisan increase of 350 won (7.2%) from the hourly rate (4,860 won) of
2013. Theincreased rate shall enter into force on 1January, 2014.
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SRILANKA

2013 Minimum Wage Increase announced

Effective 1** June 2013 the minimum wages decided by the Wages Board for the Janitorial

2014 . .
Service Trade have beenincreased.
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No significant policy, legal or case developments are anticipated
within the employment space during 2014 Q1.
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Official Guiddlines on Payment of Trade Union Fee

To provide guidelines of the provisions of the Law on Trade Union regarding the fee payable
tothe trade union, on 21 November 2013 the Government issued Decree No. 191/2013/ND-
CP (“Decree 191”) providing detailed regulations on trade union financial matters. To be
effective from 10 January 2014, Decree 191 has clarified the status of businesses where the
trade union has not been set up regarding the obligation to pay the trade union fee.

VIETNAM

Under Decree 191it is now clear that all businesses, including foreign-invested enterprises,
must pay the fee even there is no trade union operating at the businesses. It is expected that
further guidelines from the Vietnam Trade Union will guide how the fee will be paid in case
thereis no trade union. We note that by law, the setting up of atrade union is rested on the
employees. The employer only has an obligation to facilitate the setting up process.

More...
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