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MESSAGE FROM THE EDITOR
Welcome to the Winter 2014 edition of E&I Update.

In this edition, you will find an excellent article by our frequent
contributor, Carrie Amezcua, addressing the appropriate sham
litigation test to employ when considering a series of lawsuits. The
Fourth Circuit recently joined the Second and Ninth Circuits in holding
that the analysis in California Motor provides the proper framework.
While not every court to address the issue has come to the same
conclusion, the article argues in favor of the California Motor approach,
with a gloss of the analysis found in Professional Real Estate. Our Young
Lawyer Representative, Stephen Medlock, has also prepared a great
recap of our committee’s recent program on the baseball exemption.

This edition also includes case summaries circulated on our committee’s
list-serv and Facebook page since the last publication of E&I Update.
Contributors Nathaniel Brower, Mario Richards, Carrie Amezcua, and
Keith Klovers provide summaries of important recent cases in the areas
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of state action, the FTAIA, the filed rate doctrine, and the baseball
exemption.

Our committee is always interested in new volunteers to summarize
important judicial and legislative developments, prepare articles for the
newsletter, and assist with Section publications. If you are interested in
contributing to the E&I Committee, please contact me or any of the other
Vice Chairs.

Greg Garrett
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Spring Training: The Baseball Exemption

Stephen M. Medlock, Mayer Brown LLP

Since 1922, the business of baseball has been exempt from antitrust scrutiny.? Since then,
the rationale for this exemption has changed.2 The Supreme Court has observed that the
baseball exemption is “unrealistic, inconsistent, or illogical,” and indicated that if it
“were . . . considering the question of baseball for the first time upon a clean slate,” the
exemption would not exist.®  Moreover, economists recognize that potentially
anticompetitive agreements amongst professional baseball teams can result in welfare
losses.# Despite these recognized flaws, the exemption endures.5 Courts have held that
the exemption applies to the structure of major league baseball, including the number of
clubs,® compensation to minor league clubs,” contracts with umpires,® franchise
relocation,® and player contracts.10

On December 20, 2013, the Exemptions and Immunities Committee, in cooperation with
the Trade, Sports & Professional Associations Committee, presented a panel discussion
of the baseball exemption. After discussing the history of the exemption, the panel
debated the scope and vitality of the exemption by focusing on two developments: (1)
City of San Jose v. Office of Commissioner of Baseball, ! and (2) Piazza v. Major League
Baseball.12 The panel was moderated by Karen Hoffman Lent, a partner at Skadden,
Arps, Slate, Meagher & Flom LLP and counsel to NBA and four of its teams in litigation
brought by the Spirits of St. Louis regarding Spirits” rights to NBA television revenues.
Two panelists contributed their view on the baseball exemption: Brad Ruskin, a partner
at Proskauer Rose LLP, and counsel to Major League Baseball in City of San Jose; and
Hon. Bruce Kauffman, counsel to the plaintiffs in Piazza.

The History of the Exemption: The Supreme Court Trilogy

Mr. Ruskin began by discussing the history of the baseball exemption. Succinctly stated,
the baseball exemption is: “[t]he business of baseball is exempt from the antitrust laws, as
it has been since 1922, and as it will remain until Congress decides otherwise. Period.” 13

The exemption was created by judicial fiat in Federal Baseball Club of Baltimore, Inc. v.
National League of Professional Baseball Clubs.’* That case arose from the failure of the
Federal League. In 1913, John T. Powers created the Federal League, a new minor
league.’> In 1914, the Federal League declared itself to be the third major league. 16 At its
inception, the league included teams in Baltimore, Brooklyn, Buffalo, Chicago,
Indianapolis, Kansas City, Pittsburgh, and St. Louis.?”

Like other upstart professional sports leagues,® the Federal League sued the National
League and the American League, arguing that they monopolized professional baseball
and conspired to destroy the Federal League.l Ultimately, the Federal League settled
with the American and National Leagues. As a result of the settlement, the Federal
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League was disbanded. Two of the Federal League owners were allowed to buy major
league teams, leading to the creation of the Chicago Cubs and St. Louis Browns. 20

The Baltimore Federal League team, the Terrapins, refused to take part in the
settlement.2 In 1916, they filed their own antitrust lawsuit, which challenged the
National League’s and American League’s player contracts and the structure of major
league baseball.22 The case went to trial.22 The Terrapins obtained a verdict of $80,000,
which was trebled to $240,000.2¢ In 1916, the Court of Appeal for the District of
Columbia overturned the verdict, holding that baseball was not interstate commerce.?
In 1922, the Supreme Court decided Federal Baseball Club of Baltimore, Inc. v. National
League of Professional Baseball Clubs.26 Writing for a unanimous court, Justice Holmes
held:

The business is giving exhibitions of base ball [sic], which are purely state
affairs. It is true that in order to attain for these exhibitions a great popularity
that they have achieved, competitions must be arranged between clubs from
different cities and States. But the fact that in order to give the exhibitions the
Leagues must induce free persons to cross state lines and must arrange and
pay for their doing so is not enough to change the character of the business.?”

Despite the Lochner era logic of Federal Baseball, the Court continued to apply the
exemption. In 1953, the Supreme Court revisited Federal Baseball in Toolson v. New York
Yankees, Inc.,” an antitrust challenge to minor league player contracts.?? In a single
paragraph per curiam opinion, the Court affirmed Federal Baseball.** The Court offered a
new justification for the exemption, focusing on stare decisis concerns and positive
inaction by Congress:

Congress has had the [Federal Baseball] ruling under consideration but has not
seen fit to bring such business under these laws by legislation having
prospective effect. The business has thus been left for thirty years to develop,
on the understanding that it was not subject to existing antitrust legislation. .
.. We think that if there are evils in this field which now warrant application
to it of the antitrust laws it should be by legislation.3!

The third case in the Supreme Court’s baseball exemption trilogy was Flood v. Kuhn.32
After being traded from the St. Louis Cardinals to the Philadelphia Phillies in 1969,
Curtis Flood filed an antitrust suit challenging the reserve clause in Major League
Baseball contracts.3® Again, the Supreme Court upheld the exemption on the basis of
stare decisis and Congressional inaction.3* While the Court expressed doubt that it would
have reached the same result as Federal Baseball if it were considering the case as a matter
of first impression, it acknowledged that “the slate with respect to baseball is not clean.
Indeed, it has not been clean for half a century.”3> Therefore, the Court concluded, “[w]e
continue to be loath, 50 years after Federal Baseball and almost two decades after Toolson,
to overturn those cases judicially when Congress, by its positive inaction, has allowed
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those decisions to stand for so long and, far beyond mere inference and implication, has
clearly evinced a desire not to disapprove them legislatively.” 36

The Future of the Exemption

The panelists disagreed on the scope and continued vitality of the exemption. Drawing
on the recent opinion in City of San Jose v. Office of Commissioner of Baseball,3” Mr. Ruskin
noted that, since Flood, courts have applied the baseball exemption in several cases.3%
According to Mr. Ruskin, the exemption has been distinguished or limited set of cases
where the defendant sought to apply the exemption beyond the business of baseball.3
Piazza v. Major League Baseball,*° limited or distinguished the Supreme Court’s holdings
in Federal Baseball,*' Toolson,*? and Flood.*

He observed that the Curt Flood Act of 19984 gives further credence to the exemption.
In the Act, Congress determined that “conduct, acts, practices, or agreements of persons
in the business of organized professional major league baseball directly relating to or
affecting employment of major league baseball players to play baseball at the major
league level are subject to the antitrust laws” to the same extent as conduct in other
professional sports leagues.>

Judge Kauffman argued that, since its inception, the exemption has been bad law. While
he acknowledged that the exemption presents a high burden at the motion to dismiss
stage, Judge Kauffman stated that Federal Baseball is a derelict in the stream of law, an
anomaly, and an aberration. He observed that judicial exemptions should be read
narrowly.#  He argued that Federal Baseball,*” Toolson,* and Flood* could be
distinguished because those cases exclusively dealt with the reserve clause in Major
League Baseball player contracts.5

Judge Kauffman pointed to Piazza as a case where the combination of this distinction and
egregious facts could enable a plaintiff to avoid the baseball exemption. In Piazza,
Vincent Piazza and Vincent Tirendi attempted to purchase the San Francisco Giants and
move the team to Tampa, Florida.5! Piazza and Tirendi alleged that after it became clear
they planned to move the team, Major League Baseball officials made libelous comments
about their Italian heritage, including statement that “associated them with the Mafia
and/or other criminal or organized criminal activity.”52 Assessing these facts at the
motion to dismiss stage, the district court determined that Flood “stripped from Federal
Baseball and Toolson any precedential value those cases may have had beyond the
particular facts there involved, i.e., the reserve clause.”> After surviving a motion to
dismiss, Major League Baseball and the plaintiffs reached a confidential settlement
before the district court could rule on Major League Baseball’s motion for summary
judgment.5
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Conclusion

The panel discussion left little doubt that the baseball exemption poses a significant
obstacle at the pleading stage to antitrust claims regarding the business of baseball.
However, the panelists were divided on the scope of the exemption and its continued
vitality.
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