MAYER*BROWN
JSM

F & A7 W AT

FE A

BiE JOW 1 A
2012-2013

HINHY : 2013 FEENEfE

44
| |
b

%t ZE]

Asia Employment Law:

Quarterly Review
2012-2013

ISSUE 4: FOURTH QUARTER 2013

5/ INTRODUCTION
fE CHINA



http://www.mayerbrown.com/zh-CHS/mayerbrownjsm/

i B ZE2013F2BEH

UPDATED AS AT DECEMBER 2013
b
5l B

INTRODUCTION

TiEEBE SN AFERDN TEFRES RS RIEEK EMCERAEXERARBEARRETZ
EXFeimbk

AhBE TR EIIER S  F TN TR G EFHATIEMERE : TiE > AFRE LN B ELE
X - HEEFEEH-
EEEAR A EEHH LR 20nR e —ZREAZARER BFIH— LoyFHNEEE -

FEFTSTHERsRBIMTREARERES(E SMARITEL TEUNITEXRR A ERX—E W
R - RRTERSRINRZERINITRE - 558 ELA T -

BT AR ATIR i A AT B

Asia’s legal and human resources advisors are often required to function across multiple jurisdictions. Staying
on top of employment-related legal developments is important but can be challenging.

To help keep you up to date, Mayer Brown JSM produces the Asia Employment Law: Quarterly Review, an
e-publication covering 15 jurisdictions in Asia. It is updated every quarter.

Inthis fourth edition, we flag and provide comment on employment law; developments during the last quarter
of 2013 and highlight some of the things to look out for in 2014.

This publication is a result of ongoing cross-border collaboration between 15 law firms across Asia with whose
lawyers Mayer Brown JSM has had the pleasure of working with closely for many years. For a list of contributing
lawyers and law firms, please see the contacts page.

We hope you find this edition useful.

25 g L
With best regards,

WHEHL Andy Yo MAYER*BROWN
EULON Par?ne)r, ° JSM

+86 21 6032 0266 , o
andy.yeo@mayerbrownjsm.com 33_ gf ;}T 4% ‘}Tﬁ 1T


http://www.mayerbrown.com/zh-CHS/mayerbrownjsm/

F E

CHINA EE  ARERERDITH
Important: action likely required
2012 FAIRH : XELRHE

Good to know: follow developments
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New National Standards on Personal Information Protection
to be Adopted
Aset of new national standards, namely, “Information Security Technology 2H13H
- Guide for Personal Information Protection” (Guide) is expected to be 13 FEB
adopted.
More...
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Interpretation of Guangdong’s Regulations on the 4 MAY
Democratic Management of Enterprises (Third Amendment)
The Guangdong’s Regulations on the Democratic Management of
Enterprises (thirdamendment) went through its first reading in the
People’s Congress Standing Committee in 21 July 2010. The Draft was open
to public consultation in May 2012. It will be presented to the Standing
Committee in September 2012.
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Democratic Management of Enterprises:
New Nationwide Provisions

The “Provisions on the Democratic Management of Enterprises” were
issued recently under the All China Federation of Trade Unions. The
provisions urge enterprises to establish ‘democratic management systems’
with l[abour unions, to increase transparency,and also to give employees a
greater say in the management of the company.

More...
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Labour Disputes Trials: The Fourth Interpretation on
Application of Laws (Draft for Consultation)
The PRC Supreme People’s Court released the Fourth Interpretation on

Certain Issues regarding Application of Laws in Trial of Labour Disputes
(Draft for Public Consultation).

More...
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Labour Dispatch Companies:

Proposed Amendments to the PRC Employment Contract Law
Anticipated changes to PRC Employment Contract Law in November 2012

will affect labour dispatch companies, if approved. Changes are likely to be
retroactive and will,impact all existingand new labour dispatch companies.

More...
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Weare notadmitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm with home jurisdiction outside of the PRC, are not permitted to render formal legal opinion on matters of PRC law. The views
set out in this document are based on our knowledge and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As such, this report does not constitute (and should not be construed

as constituting) an opinion or advice on the laws and regulations of the PRC.
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Shanghai Implementation of Method of Work-related Injury
Insurance effective 1January 2013
The Method specifies the respective responsibilities of the dispatch entity

and the service-receiving entity and adjusts the base of the invalidity
allowance to the “salary of the principal.”
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Work-Related Injury Insurance:
Opinion on the Implementation Rules of the Regulations

The Ministry of Human Resources and Social Security (MOHRSS) released

the Opinions on Certain Issues Concerning the Implementation of the

Regulations on Work-Related Injury Insurance (the “Opinions”). According

to the Opinions, “during the period of awork-related trip” shall be

determined by taking into account whether the employee was assigned by

his or her employer to take the trip,and whether the employee’s accidental

injury was caused by or while doing his or her job. The Opinions provide that,

inthe event that an eligible contractor, in violation of the laws or regulations, 4825H
contracts or subcontracts contracting services to an ineligible organisation 25APR
or natural person, and that alabourer employed by such organisation or

natural person s injured or dies in the course of his or her service, the eligible

contractor shall bear liability for work-related injury insurance entitlements

which ought to have been borne by an employer as required by law.
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Shandong Provincial Employment Contract Regulations
take effect

On1August 2013, the Shandong Province People’s Congress revised the
Shandong Provincial Employment Contract Regulations (the “Revised
Regulations”). The Revised Regulations came into force on 1 October 2013.

The highlights of the Revised Regulations are as follows:- First, the system
of suspension of employment contracts was established. The Revised
Regulations stipulate the requirements for the suspension, allow
employers to suspend the contribution of social security contributions
and provide that the suspension period would not be counted into the
employee’s years of service. Second, the scope of interpretation of two
consecutive fixed-term employment contracts was broadened. Where
afixed-term employment contract is concluded within 3 months of the
rescission or termination of a previous fixed-term employment contract,
two consecutive fixed-term employment contracts would be deemed to
have been concluded. Third, the Revised Regulations state that employers
may need to pay employees double wages each month if the employees’

employment contracts expire if the employment contract is not renewed "
10A1H

and the employers fail to conclude a written employment contractin a e

timely manner. Fourth, the employment relationship is deemed to be
established from the first day when the employee attends pre-employment
training or education arranged by the employer. Fifth, the Revised
Regulationsalso provide explicitly that the employeris under the obligation
to keep employees’ personal information confidential, which information
should not be disclosed or used without consent.
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Jiangxi Province’s Provisions on Enterprise Collective Wage
Bargaining take effect

The Provisions on Enterprise Collective Wage Bargaining passed by the
Jiangxi Province People’s Congress came into effect on 1 November 2013. The
Provisions consist of 8 chaptersand 43 provisions. The provisions regulate
the representatives of the collective wage bargaining, the procedures for

the negotiations, regional and industrial collective wage bargaining, dispute
resolution, and legal liabilities.

More...
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Regulations on the Special Working Hours Scheme
Introduced at National Level during 2013
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Jiangsu Labour Contract Regulations Amendments:
Passed 15 January 2013, Effective May 2013

The draftamendment provides that the number of employees participating
inlabour dispatch should not exceed 30% of the total number of employees
(withamaximum of 50%). It also encourages companies and employees to
formalongterm stable employment relationship. It clarifies the mode of

social insurance taken out by the cross-locality labour dispatch employees.
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Tianjin: An Employer in Breach of Statutory Social Insurance
Contributions Gives an Employee the Right to Terminate

An employee is entitled to unilaterally terminate the employment and
claim statutory severance if the employer fails to make the statutory social
insurance contribution on atimely basis and in full. Even if the employer
and employee have mutually agreed not to contribute, or to underpay the
social insurance premium, such an agreement will be deemed void and the
employer in breach of its statutory obligations.
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Public Comments Sought on PRC Labour Dispatch Provisions

The Ministry of Human Resources and Social Security (MOHRSS) released
the Circular of the Ministry of Human Resources and Social Security on
Seeking Public Comments on the Several Provisions on Labour Dispatch
(Draft for Comments) (the “Draft Provisions”) on 7 August, 2013 and
solicited public comments with the goal of implementing the Amendment
tothe PRC Labour Contract Law and regulating labour dispatch. The

Draft Provisions, for the first time, clearly defined “Labour Dispatch”,
specified the applicability of Labour Dispatch and provided the maximum
percentage of dispatched staff to the total number of the workforce (i.e.
10%). The Draft Provisions further delineated the statutory obligations of
the labour dispatch company and host entity, elaborated the circumstances
underwhich the host entity was entitled to return the dispatched staff

and the payment of statutory economic compensation, and provided the
procedures for terminatinga labour contract under a labour dispatch.
Details concerning for labour remuneration standard and social insurance
under cross-region labour dispatch arrangement were provided and the
penalty for breaching the labour dispatch restrictions was reiterated in the
Draft Provisions. Public comments were invited until 7 September, 2013.

More...
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Anhui Province’s Implementation Rules for Regulations on
Work-related Injury Insurance take effect

The newly revised Anhui Province’s implementation rules for the
Regulations on Work-related Injury Insurance (the “Rules”) came into force
on 1September 2013. The Rules clarify the relevant operation details based
on the amendments in the Regulations on Work-related Injury Insurance in
2010

More...
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Weare notadmitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firmas with any other international law firm with home jurisdiction outside of the PRC,are not permitted to render formal legal opinion on matters of PRC law. The views
set out in this document are based on our knowledge and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As such, this report does not constitute (and should not be construed

as constituting) an opinion or advice on the laws and regulations of the PRC.
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